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NOTICE. 


The decisions of the Supreme Tribunal of this country, how- 
ever authoritative in themselves, were not, until of late years, 
at all familiar to the great body of the Legal Profession, the 
early reports of them being in the hands of but few persons. 
In that tribunal, more than in any other, questions can be 
considered, as they have been, upon purely legal principles, 
freed from the fetters and obstructions of mere precedent. 
The acknowledged eminence of the noble and learned persons 
by whom the decisions have been pronounced, gives them a 
value beyond their official authoritativeness. It is hoped that 
this Digest will have the good effect of making the Profession 
at large famiUarly acquainted with them. 
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ABANDONMENT. See Insurance. 


ABATEMENT, PLEA IN. 
iNG. Practice. 


See Plead- 


A plea in abatement is a dilatory plea, 
and must be pleaded with strict exact- ^ 
neas. Where, therefore, defendants 
in an indictment in the Court of 
Qneen^B Bench in Dublin^ pleaded in 
abatement, that the indictment was 
found on the evidence of witnesses 
who had not been sworn in Court 
according to the Act 56 €Uo, 3, c. 87, 
but did not set out in the plea the 
names of those witnesses, nor allege 
^t there were no other witnesses 
duly sworn on whose evidence the 
indictment was found, nor allege that 
the witnesses, on whose evidence 
it was found, were not affirmed, the 
plea was held bad. 

And for the same reasons, a plea in 
abatement, on the ground that the 
swearing of the witnesses had not 
been duly certified by the signature 
of the foreman or other member of 
the grand jury, under the 1 & 2 Vid. 
c. 37, was held bad.— OX'Stmne// v. The 
queen, 11 CI. & F. 156. 

See Irwin v. Qrey, L. B., 2 H. L., 22. 


ACCOUNTS. See Attorn ey and Client. 
Bankrupt. Equity. Interest. 
Marriage Settlement. Partner- 
ship. Principal and Aqent. 
Trust and Trustees. 

InneSy consignee of a West Indian estate, 
was appointed trustee thereof by J9., 
the tenant for life, for the pui^ose of 
keeping down incumbrances. Itmee 
was al^ private agent and banker for 
J9., with the understanding that B, 
was not, nor were his funds, to be 
liable for advances made by Innes for 
the estate. Irmes becoming embar- 
rassed, was declared bankrupt, and 
assignees were appointed : 

Held, by the Lords, reversing orders of 
the Court of Chancerv on a bill filed 
by B,y and the other owners of the 
estate, to remove Innes from the pos- 
session and management, that a sum 
found due from Innes to B, on their 
private dealings might be set off 
against a sum found due to Innes in 
respect of his advances and pay- 
ments for the estate. — Baillie v. 
Edwards, 2 H. L. Cas. 74. 

ACCUMULATION. See Surplus. 

1. A testator devised his freehold and 
copyhold estates, charged with an- 
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AccuuuLATloK-^-coyUtniiec?* 

nnitieB for bis sons and a daughter, 
upon trust to intrest and accnmulate 
the surplus produce thereof for the 
benefit of his grandchildren, until 
the youngest should attain 21, when 
the accumulations were to be divided 
among such of them as should be 
then living ; and he directed that in 
case any of his sons and daughter 
should be living after the youngest 
of his grandchildren should l^ve 
attained 21, the residue of the said 
rents and profits should be farther 
accumulated, and such accumulation 
divided among his grandchildren, 
who should be living at the death 
of the survivor of his sons and 
daughter ; and charged as aforesaid, 
he directed that after the death of 
such survivor, his said estates should 
stand charged for 20 years, with the 
payment of two-third parts of the 
clear produce of them, in equal pro- 
portions, of BO much money as would 
in 15 years make 30,000 ;., which 
sum, with the interest thereof, he 
directed should be eoually divided 
amonff all his grandchildren who 
should live to attain the age of 21, 
their executors or administrators. 
The testator died in 1812, leaving 
10 grandchildren, nine of them chil- 
dren of one of the annuitants. All 
of them lived to attain 21, the 
youngest havinff attained that age 
in 1830. The last survivor of the 
testator's own children died in 1831 : 
Held, that the charge of two-thirds of 
the produce of the estates was a 
provision for accumulation within 
the Act 39 & 40 Geo, 3, c. 98, and 
therefore void, so far as it extended 
to any period after the expiration of 
21 years from the testator's death. — 
Evans V. Hcllier, 6 CI. & F. 114. 

See MMews v. KebU, L. R., 4 £q., 
470. 

2. Money was paid into Court to abide 
the result of a bill, and vested in 
stocks:— Held, that the party dediurad 
entitled to the stock was entitled to 
the accumulations thereon. — Bar- 
rati V. Stockton and Darlington Rail- 
way Company^ 1 H. L. Gas. 18. 

ACQUIESOENCE. See Land Tax. 
Bale in 1800, by the testamentary 
guardians of J/., au infant, of some 


AOQUIESCENCfi— C(m<niiiet^« 

lots of his land to redeem the land- 
tax. H, purchases one of the lots. 
and pays the price into the hands of 
his own agent, who was also agent 
for the vendors, but the agent 
n^lects to pay it into the bank, in 
the terms of the Land-tax Bedemp* 
tion Act. M, comes of age in 1807, 
and afterwards accounts with the 
agent as if the agent was his debtor 
for the purchase-money paid by J7. ; 
and the agent not beinj^ able to pay 
M, in 1825, brought his ejectment. 
The appellants representatives of 
H. filed their bill in the Exchec^aer 
to restrain proceedings in the eject- 
ment, and to compel M, to complete 
the title. The bill was dismissed, 
and the dismissal was affirmed by 
the Lords, principally on the ground 
that //. aU along knew that the 
money had not been paid into the 
bank, and that that which was neces- 
sary to give validity to his title had 
not been duly performed. — Hiclu T. 
Mwant, 2 Dow & G. 414. 

' Bee Z)o« d. BtewiU v. Phillips, 1 Q. 
B. Rep. 84. 

^bere a lease, renewable for ever, had 
expired by the dropping of the lives, 
so that, in fact, only a tenancy from 
vear to year existed, but the owner 
m fee of the lands, the tenants, and 
their sub- tenants, had all been acting 
for years on the terms of the lease, 
which was at length duly renewed : 

Held, that no one of them could sub- 
sequently set up in equity claims 
adverse to the several characters they 
bore under such lease and the sub- 
lease.— ^rcA2>o/d V. Scully, 9 H. L. 
Gas. 360. 

AGTION. See PLEADiNa. 

If the law casts any duty upon a person 
which he refuses or fails to perform, 
he is answerable in damsftes to those 
whom his refusal or failure injures. 
If several are jointly bound to per- 
form the duty, they are liable, jointly 
and severally, for the failure and re- 
fusal. — Ferguson v. Kinnoull {Earl)^ 
9 Gl. & F. 261. 

Persons having judicial functions, but 
being also required to perform minis- 
terial acts, may be sued for damages 
occasioned by. their neglect or refusal 
to perform such ministerial acts. 
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Action — eontmued. 

In snch actions no allegation of malice is 
necessary. — Ferguson y. Kinnoull 
(Earl), 9 CI. & F. 261. 

The taking on his trials a presenter to a 
chnrch in Scotland^ is a ministerial 
act, which the Presbytery is bonnd to 
perform, and for the neglect or re- 
fnsal to perform which, every mem- 
ber of the Presbytery is liable to 
make compensation in damages to 
the party injured. And he may 
maintain snch action against the 
members ooUectiyely and indivi- 
dually. — Id. 

See Feoffees of fferiofe HoapUal v. 
RoBB, 12 01. & P. 507; Attorney Ge- 
neralY. Murdoch, 1 DeO., M., & G. 86. 

2. Though a case is of first impression if 
it shows a concurrence of loss and 
damage from the act complained of, 
the action will be maintainable. — 
Lynch v. Knight, 9 H. L. Cas. 577. 

ADEMPTION. See Will, 

ADJUDICATION. See Prescription. 

ADMINISTRATION. See Trust and 
Trustee. Executor. 

1. An administrator beginning to act in 
1771, made only a partial distribu- 
tion of the fund, and a bill for an 
account was filed in 1772, but (chiefly 
^ough the administrator's fault) 
nothing was effectually done for 
many years. In 1810 there was a 
decree in the Court below that the 
administrator ought not to be 
charged with interest : 

Held in this House, that the facts 
showed the administrator to have 
been deeply in fault, and he was 
ordered to be charged with the full 
legal interest on the sums remaininff 
undistributed during the whole period 
of their retention, the amount to be 
taken with annual rests, and the 
interest charged on the annual ba- 
lance ; and uso to pay the costs. — 
Stacpooley, SUwpoole, 4 Dow, 209. 

See Attorney General v. Afford, 
4 De G., M., & G. 843 ; explained in 
Mayor of Berwick v. Murray, 7 De 
G.. M., & G. 519 ; Fletcher v. Green, 
33 Beav. 513 ; Blogg v. Johnson, L. 
R.,2 Ch. Ap., 226 ; Turner v. Burkhi- 
«Aau7, Id.488. 


Administration — continued. 

2. The persons named as trustees and 
executors in the will of a domiciled 
Scotchman having declined to act, 
his next of kin obtained letters of 
administration of his personal estate 
in England from the proper Ecclesi- 
astical Court there, and afterwards 
consented to the appointment, by 
the Court of Session in Scotland, of 
other persons as trustees and exe- 
tors, in place of those named in the 
will, with all the powers that had 
been thereby given to them. These 
trustees so appointed raised an ac- 
tion in the Court of Session against 
, the administratrix, calling on her to 
transfer to them the personal estate 
possessed by her under the admi- 
nistration, and offering her a full re- 
lease from liability : 

Held, by Lords (reversing a decree of 
the Court of Session), that the per- 
sonal estate in England must be 
administered there by administratrix, 
by virtue of the letters of admi- 
nistration. — Preston v. Melville, 8 CI. 
&F.1. 

See Carron Company v. Mavlaren^ 
5 H. L. Cas. 416 ; Enohinv, Wylie, 
10 H. L. Cas. 19; Drummond v. 
Drummond, L. R., 2 Ch. Ap., 36. 

ADMIRALTY. 

In an action by a shipowner against the 
charterers for freight, the charterers 
pleaded that after the freight had 
been earned, and after the com- 
mencement of the suit, the obligee 
of a bottomry bond, by which Aip 
and freight were hypothecated, insti- 
tuted in the Court of Admiralty a 
suit against ship and freight, whereon 
a monition issued, commanding the 
plaintiff to bring into Court the 
proceeds of the wreck and stores of 
the ship, and the defendants to 
bring into Court the money due for 
freight, to abide the judgment of the 
Court, and that the defendants had 
done so : 

Held, affirming the judgments of the 
Courts of Exchequer and Exchequer 
Chamber, that this was a good plea 
in bar to the action. Construction 
of the 3 & 4 Vict, o. 65.— Ptec€ v. 
Potts, 5 H. L. Cas. 383. 

A 2 
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ADULTERY. iSce Divorce. Legiti- 
macy. 

Adultery, alleged to have been com- 
mitted by the petitioner at any time 
during the marriage, in which term 
is included the period between a 
decree for a divorce a mensd et thoro^ 
and the actual dissolution of the 
marriage, is a charge into which the 
Divorce Court is bound to inquire. 

If such adultery has been committed 
between the time when a decree for a 
divorce, a mensd et thoro, under the 
old law, was pronounced, and the 
time when a petition under the 20 
& 21 Vict c. 86, was presented, pray- 
ing for a dissolution of the marriage, 
the Judge Ordinary, on being duly 
informed thereof, is not ** bound," 
under the 31st section of the statute, 
to dissolve the marriage. — Lautour v. 
The Queen's Proctor, 10 H.L.Ca8. 685. 

See Gipps v. Gipps^ 1 1 H. L. Gas. 
1 ; Wilson v. Wilson, L. B., 1 Prob. 
& Div., 180. 

ADVOWSON. See Grant. 

1. Where a rectory attached to a pre- 

bend falls vacant, and before filling 
it up the prebendary dies, the pre- 
sentation belongs to the adminis- 
tratrix, and not to the successor. — 
Mirehouse v. Rennell, 1 C1.& F. 627. 

See Carlisle v. Whale^, L. R., 2 H. 
L., 402. 

2. A. purchased an advowson. The 
living itself was subject to a mort- 
gage to the Governors of Queen 
Anne*s Bounty for money advanced 
to repair the parsonage house. The 
existence of this mortgage on the 
living was not communicated to the 
purchaser of the advowson, who dis- 
covered it after the arrangements 
for the purchaseJiad been made ; no 
fraud or wilful concealment or mis- 
representation was charged : 

Held, that the purchaser was not en- 
titled to compensation in respect of 
the mortgage, which was a diarge 
upon the living, but not upon the 
advowson, and that he was bound 
specifically to perform his contract. 
—-Wood V. Majoribanks, 7 H. L. 
Gas. 806. 

AFFIDAVn. 5«Irish Tenantry Acts. 

The 23 & 24 Geo. 3, c. 39 (/r.)» gives by 
B. 1, to " any tenant for life or lives 


Affidavit— co«<mMc<f. 

by settlQjnent, dower, or courtesy, 
jointure, lease, or office, civil, military, 
or ecclesiastical, impeachable of 
waste, or any tenant for years 
exceeding 14 years unexpired, who 
shall plant, or cause to be planted, 
any timber trees," &c., the right to 
cut the same during the term. The 
2nd section provides, *'that any 
tenant so planting" &c., shall, within 
12 months, lodge with the clerk of 
the peace of the county an affi- 
davit, '* reciting the number and 
kinds of the trees planted, and 
the name of the lands, in form fol- 
lowing.'' The form given is, " 1,-4. 
B., do swear that I have planted, or 
caused to be planted, on the lands of 
, held by me from ," 

and ** that I have given notice to the 
person under whom I immediately 
derive, or his agent, of my intention to 
register." A, held lands from B, 
uuder leases for lives, on different 
demises granted by B'b ancestor to 
A.'b ancestor. A, planted trees, and 
made the affidavit, but mentioned 
lauds held under different demises, 
and did not distinguish the number 
of trees planted on each land : 

Held, that the 2nd section of the statute 
included a tenant for life, and thai 
the affidavit was sufficient : 

Held also, that under this statute an 
affidavit might be made by the agent 
and manager of A., for and on 
behalf of ^. 

A, also occupied lands under C, ad- 
joining to those of B.; A'b agent 
made an affidavit, including both 
descriptions of lands, and giving the 
sross number of the trees planted, 
but not distinguishing the number 
planted on the hmd of B, from those 
planted on the land of C: — Held 
insufficient. — MowUcasheU v. O'Neill^ 
6 H. L. Gas. 937. 

AGENT. See Army Agent. Principal 
AND Agent. Attorney and 
Client. Family Arrangement. 

AGREEMENT. See Attorney and 
Client. Bond. Fraud. Husband 
AND Wife. Specific Perform- 
ance. 
\, A, held a church lease renewable on 
payment of a fine ; he sub-let a part 
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of the property to his nephew John. 
He made a will, leaying the property 
to hia great nephew William^ and to 
WUlianC% son in tail. A few days 
before his death, and while he was 
suffering very mnch, he signed an 
agreement on terms most extremely 
adTantageons to John^ for a sub-lease 
. to John^ not only of Uie part already 
in John'B occupation, but of other 
parts of the same estate. On the 
sanie afternoon he expressed his wish 
that the agreement should not stand, 
when John said, '* If yon do not ap- 

grove of it when you are better, the 
sase shall be cancelled." Nothing 
was then done, and A, shortly after- 
wards died. The great nephew filed 
a bin to have the agreement set 
aside on the ground that the uncle 
had been surprised into entering into 
it, being at the time too weak to 
attend to any business which re- 
quired ddiberation. The Court, on 
the evidence, set aside the agree- 
ment : 
Held, that the dedsion of the Court 
below must be afl&rmed ; and as it 
was unfit that the agreement should 
be acted on in equity, it was unfit 
that it should be acted on at law, 
and so was ordered to be delivered 
up to be cancelled. 

The agreement purported to be made 
for valuable consideration. Though 
the parties were near relatives and 
on good terms, it could not be treated 
as partly made from natural love and 
affection, and so sustained. — Willan 
V. Willan, 2 Dow, 274. 

See Swin/en v. Svmfen, 27 Beav. 
151. * 

2. While the riffht of property in a chattel 

is admitted to be in one person, the 
right of possession of that chattel can- 
not be absolntely and adversely in 
another. A judgment of the Court 
below, which admitted the property 
in a chattel to be in il., but, on the 
supposition of an implied condition in 
a correspondence between A, and B,, 
treated the implied condition as an 
agreement, and directed the chattel 
to romain for ever in thej>o8se8sion 
of J9., was therefore < held to be erro- 
neous, and was rov'ersed. — CUrk v. 
Adam, 1 CL & F. 242. 

3. A . became possessed of a tract of open 

waste ground called the Lydea, He 
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built houses upon it, and gave the 
row of houses thus built the name of 
Somerset-vlace. There wero gardens 
behind these houses, and a hiwn in 
front, and roads and footpaths con- 
necting them with the roads of the 
neighlK>urhood. ^., to carry on the 
building speculation in which he was 
engaged, borrowed money at different 
times from B,, and occasionally made 
up accounts of advances and pay- 
ments, and struck balances, for which 
he gave different securities. In the 
year 1808, he gave as a security for 
the repayment of the money then due, 
an af^reement, wheroby he charged 
certain houses at that time unfinished, 
" and likewise all and every other the 
messuages or dwelling-houses, lands, 
hereditaments, and fee-farm ground 
rents, also situate and lyin^ in Somer- 
set-place aforesaid, adjoining the 
saia unfinished messuages or dwell- 
ing-houses," with the pa3nQient of the 
sum then found due to B, ; and he 
thereby agreed to execute to ^. *' a 
good and sufficient mortgage of all 
and every his said messuages or dwell- 
ing-houses, lands, hereditaments, and 
fee-farm or ground rents." In 1810, 
A. collected the water from springs 
: on the Lydes into a reservoir, which 
he formed on the lawn, and he agreed 
with certain other persons to sup- 
ply their houses with water, on re- 
ceiving a compensation " in the nature 
of a rent issuing out of their premises 
for ever after, and recoverable in the 
usual manner by distress and entry." 
In 1813 another settlement took 
place between him and B., and A, 
entered into another agreement with 
B,, on the same terms as the former, 
for securing payment of the sum 
then found due to B, The title deeds 
of the Lydes were then left by ^. in 
the hands of JE^.'s solicitor. After all 
this had been done, a house, called the 
Ivy House, was built upon a strip of 
land at the south-western extremity 
of the space which had been called 
the Lydesy and outside the carriage 
road which ran round the lawn to 
the houses :~Held, that the reservoir 
and the Ivy House were, by force 
of the terms in ^.'s agreement, 
chargeable with the payment of the 
debt to B.— 'Turner v. Dickenson, 3 
CL & F. 693. 
4. P. being seised of an estate by lease for 
a3 
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lives renewable for ever, subject to a 
rent equal in amount to a rent which 
a sub-tenant paid him for part of 
the estate, agreed in writing to let 
the other part of the estate in his 
own possession to D,^ his brother, 
for the lives of D, and two others, 
and the life of the survivor, free 
from rent and assessments during 
X>/s life, to be subject to a rent of 
350 L during the other lives or life 
surviving D, ; leases to be executed 
at the request of either party. 
A memorandum was added of the 
same date, signed by both parties, 
stating ^'rent to be payable half- 
yearly every Ist of May and 1st of 
November henceforward." Prior to 
the agreement, D. being elected mem- 
ber of Parliament for a city, was re- 
quired to take the member's qualifi- 
cation oath ; and a petition was 
threatened i^inst his return for 
want of qualification, but was aban- 
doned at the date of the agreement. 
P. died intestate without executing 
a lease or parting with possession : — 
Held, by the Lords (affirming a decree 
which had dismissed a bill filed by Z>. 
against P.*s heir-at-law, for specific 
performance), that the circumstances 
and evidence showed that the object 
of the a^;reement was to give Z). a 
qualification for Parliament ; that no 
interest in the property passed, and 
that the parties never intended that 
the agreement should be executed ; 
and therefore the execution of it 
could not be enforced, either as an 
agreement for valuable consideration 
(which was the case made by the bill) 
or as a gift,—Callaghan v. Cdllaghan, 
8 CI. & F. 374. 

iS«j 21 & 22 Vkt, c. 26, abolish- 
ing qualification for members of 
Parliament. 

5. A deed of separation between a hus- 
band and his wife having been drawn 
up, but not executed by the hus- 
band: 

Held, that his executing such deed was 
a legal consideration for an agree- 
ment by a third person, to pay a sum 
of money to the husband towards 
the discharge of certain debts and 
expenses, for which the husband was 
solely liable.— ,/ofw v. WaiU, 9 CI. 
& F. 101. 
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See Wilson v. Wilson, 1 H. L. Gas. 
538, and 5 H. L. Gas. 40. 

6. T, H.^ a merchant in partnership with 
A, H,, died in 1790, unmarri^ and 
intestate, possessed of leasehold pro- 
perty, and leavinjg his sisters, Imj S. 
and Mrs. D^ his sole next of kin. 
Soon after his death, the partnership 
was, on investigation by the credi- 
tors, found to be insolvent ; and Lady 
S. and Mrs. Z>., with consent of their 
husbands, duly renounced adminis- 
tration of his estate. By indenture 
made between Sir W, b, and his wife, 
Lady S. of the first part, the said 
A.H.ot the second part, and his then 
new partner R, of the third part, 
after reciting that the former part- 
nership was insolvent, that A. H, 
and R, had undertaken to settle with 
the creditors by composition, which 
could not be effected without admi- 
nistration of r. ^.'s personal estate, 
and that there had been money trans- 
actions between him and Sir W, <S., of 
which neither had kept any account, 
Sir W, S, and Lady S. renounced, at 
R,'b request, all their right to the 
said administration in favour of A, 
H.y who, in consideration thereof co- 
venanted, after Obtaining such ad- 
ministration, to release Sir W, S. from 
all claims which he, as administrator 
of T, H. or otherwise, might have 
on Sir W. S. ; and Sir W, 5., in 
consideration of such release, cove- 
nanted for himself, his heirs, execu- 
tors, and administrators, and for his 
said wife, that they. Sir W, and Lady 
S.i would, after such administration 
should be granted to ^. J^., execute 
to him, his executors and admi- 
nistrators, a release of all claims what- 
soever which they might have on 
him as administrator of T, J7., or 
otherwise. The creditors also by a 
composition deed, agreed to accept 
lbs. in the pound, payable by insUd- 
ments by A. H, and H,^ and to allow 
A. H, to take out administration of 
the estate of T. H. Afterwards Z>., 
the husband of Mrs. A, by a deed- 
poll, after reciting that he had an 
unsettled demand against T: B.'s 
estate, and that the effects of the late 
partnership, together with his private 
estate, were insufficient to pay the 
partnership debts, and that the cre- 
ditors entered into a composition and 
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agreement with A . H. and R, as af ore- 
Baid— declared that a bond for 1,000 /. 
gi^en to him hj A, H, and R,^ pur- 
suant to an agreement therein re- 
cited, should, when paid, be in full 
diKharge of all sums of money due 
to him from T. H.^ and of all claims 
whatsoeyer of him, Z)., on the estate 
and effects of T.H, A. H. then 
took out letters of administration 
of T. H,^s estate, and in order to 
pay the creditors, raised sums of 
money by annuities and mortgages 
on the said leasehold property, R. 
joining in the securities; but in 
1793, being unable to pay the whole 
composition by what they had 
then received from the intestate^s 
estate, they entered into farther ar- 
rangements with the creditors, and 
soon afterwards dissolved partner- 
ship, R, remaining in exclusive pos- 
session of the leasehold premises, of 
which he afterwards purchased the 
fee-simple, and dealing with them as 
his own for several years, without 
any interference hy A.H. or the said 
next of kin, or their husbands, who 
survived them — all of whom died be- 
tween the years 1797 and 1815,— he 
(i2.) mort^ged them in 1815, to se- 
cure debts due by him to D. and Ck>., 
subject to the leases possessed by the 
intestate ; subject to which, he also 
in 1818 released to them the equity 
of redemption, and they afterwards 
sold the property in fee to other par- 
ties. A bill to redeem the premises 
was filed against the mortgagees and 
purchasers in 1831 by the adminis- 
trator de bonis rum of T. H.^ claiming 
also as representative of the next of 
kin. There was no proof of the 
execution of a release in pursuance 
of the covenant by Sir W. and Lady 
B.^ except that it appeared from their 
deceased attorney's bill-book that he 
had prepared such release : 
Held, by the Lords, that it was imma- 
terial whether such releases were 
executed or not, as the various acts 
of ownership exercised over the lease- 
hold property hj A, H. and bv R. 
and those deriving under him, all deal- 
iug with it as their absolute property 
for a period of 37 years, with the ac- 
quiescence of the next of kin, and 
their representatives, established be- 
yond all doubt an agreement b^ the 
next of kin to give up all their in- 
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terest in it, in consideration of the 
arrangements of 1790. 

Sembk, if the residue had not been so 
released, and time and the acts and 
acquiescence of the parties had not 
been a bar to a bill to redeem, the 
administrator de bonis non of the in- 
testate would be entitled to sustain 
such bill, notwithstanding that the 
equity of redemption had been re- 
served to the original administrator's 
representatives, and not the admi- 
nistrator of A. H.y the former sid- 
ministrator.— jSifeftffia^ton v. Budd, 9 
CI. & F. 219. 

8. The appellant having cliumed to be a 
partner with one Paywter in gas 
works, which the latter had erected, 
and was about to sell to the East 
London Gas Company then about to 
be formed, it was agreed between 
them, for the purpose of ending 
their disputes respecting the owner- 
ship of the gas works, that Paynter 
should be at liberty te sell the works 
at such price as he pleased, upon ac- 
counting te the appellant for the value 
of the works at a certein rate, and 
that Paynter should hold shares for 
the appellant to the value of 2,000 Z. 
for two years. The company havincr 
been formed, and having purchased 
the gas woHes from Payn/6r, the appel- 
lant filed a bill against him, ana ob- 
tained a decree for specific perform- 
ance of their agreement. Before 
that decree was made, the company 
was dissolved, and the gas works were 
sold to the Ratcltff Gas- light and Coke 
Company. The appellant then filed a 
new biU against Paynter, the Ratcliff 
Company file directors of the dissolved 
company, and the assignees of Payn- 
ter (who had become bankrupt), to 
establish a lien upon the gas works, 
for what should be found due to him 
under the former decree, as well to 
carry out the former decree against 
all these parties : — Held, by the House 
of Lords, affirming a decree of the 
Vice-Ohancellor, that the sale of the 
gas works by Paynter to the East 
London Company was authorised by 
appellant's agreements ; that he had 
no just claim against the company, 
or pen on the property, and that the 
supplemental bill was properlv dis- 
missed with costs, as against all the 
defendants except Paynter and his 
a4 
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assignees. — Pinkus v. Batcliff Gtcls- 
light and Coke Company^ 1 H. L. Gas. 
309. 

9. One paper referring to another, in 
which the terms of an agreement 
are stated, will constitute a contract 
sufficiently executed according to the 

groTisions of the Statutes of Frauds ; 
ut where the first paper was in these 
words, ** I agree to let the premises 
in O, Z., containing three stables, &c., 
for the same rent, and subject to the 
same conditions that I hold them 
myself f it was held (Lord Campbell^ 
Lord Chancellor, diM.)^ that ^is 
paper, even though ratified by the 
proposed lessee, as it did not state 
the duration of the term, did not 
contain enough to constitute a suffi- 
cient memorandum of agreement to 
satisfy the statute. — FiUcmaurice t. 
Baylgy, Bart., 9 H. L. Cas. 78. 
See Peek v. The North Stafford- 
shire Eailtvay Company, 10 H. L. 
Cas. 473. 

ALIENATION. iSe« Entail, 1. 

An entail contained a prohibition 
against alienation, with the usual 
irritant and resolutive clauses, not- 
withstanding which it was declared, 
'* that it shaU be lawful and compe- 
tent for the heirs of tailzie to set 
tacks of the said lands and estate 
during their own lifetime or the life- 
time of the receiver thereof, the 
same being always set without evi- 
dent diminution of the entail i" 

Held, that a lease for 97 years granted 
by an heir of entail, takinff a fine 
thereon, fell within the prohibition 
against alienation. — Montgomery and 
Others, Trustees of Queensberry (Duke) 
V. Wemyss (Earl), 2 Dow, 90. 

See Ker v. Roxburgh, 2 Dow, 149 ; 
Montgomery v. Charteris, 5 Dow, 293. 

**The Queensberry case settles the 
question as to the powers of an heir 
of entail to make a lease of this 
duration." Per Lord Eldon (Chan- 
cellor), Henderson v. Malcolm, 2 
Dow, 285, 288. 

2. Entail (in 1648) of a very lai^ es- 
tate, with prohibition against alien- 
ation, disposition, contracting debt, 
ordering anything in part of the 
tailzie and succession, in whole or in 
part, but with a power expressly 
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reserved to the heirs of entail, ^ to 
grant fens, tacks, and rentals, of 
such parts and portions of the said 
estate as they shall think fitting, 
provided the same were made with- 
out hurt or diminution of the rental 
of the same lands and others, as the 
same should hapi>en to pay at the 
time the said heir should snooeed 
thereto.*" An heir of entail granted 
16 feus of " parts and portions" of 
the estate, which 16 parts included 
the whole estate, with the exception 
of the mansion-house and 47 acres 
of land. He then executed deeds, 
all dated on the same day, by which 
the feued lands were entailed on a 
new series of heirs, with a reserva- 
tion for his own life of the entire 
use and enjo3rment of the estate by 
himself: 

Held, affirming the decision of the 
Court of Session, that these grants 
were not in accordance with the 
power reserved in the deed of 1648, 
but were an alteration of the succes- 
sion under it, and that the whole 16 
feus were so connected together, as, 
in fact, to form one grant, and con- 
sequently all must be reduced toge- 
ther.— JTer V. Rosoburgh (Duke), 2 
Dow, 149. 

See Lindsey v. Vswcdd, L. R., 1 
Sc. Ap., 106. 

ALLUVION. 

Lands formed slowly, gradually, and 
imperceptibly by aUnvion on me sea 
shore, belong, by general immemorial 
custom, to the owner of the adjoin- 
ing lands, and not to the Crown. 
So decided in the House of Lords, 
in concurrence with the unanimous 
opinion of all the judges. — ITieKing 
V. Yarborough (Lord), 1 Dow & C. 
178. 

AMBASSADOR, BRITISH, AT PARIS. 
See Evidence. Marriage. 

ANNUITY. See Will. Incumbrance. 
Marriage Contract. 

W. C, by indentures dated in 1800, 
for the consideration of two sums of 
2,000/., granted unto G, J. two 
annuities of 300 /. each, charged on 
his freehold lands at T, H. ; and the 
indentures contained powers of re- 
purchase by W' C, nis heirs and 
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aasigns, on giving notice in writing 
nnder his or their hands, and paying 
all arrears. 

In 1812 W, C. agreed to sell all his 
lands (including T. H.) to W, B., for 
90,528/., and to convey free from 
incumbrances, except certain mort- 
gages; and in pursuance of the 
agreement W, B. was let into posses- 
sion, and paid laige sums. 

The annuities to G, J. being in arrear, 
in 1818 W. a granted to him all his 
lands on trust, to sell them, and 
pay out of the proceeds, to relieve 
costs and incumbrances; and in 
1824 W. a assigned to O. J, the 
unpaid balance of the said purchase 
money, subject to prior chaises, to 
apply the same in pa3rment of what 
was stated in account to be due to 
O. J. Nothing was done on these 
deeds. 

W. B, filed a bill in 1825 for specific 
pcorf ormance of the agreements with 
W, B,j and for re-purchase of G, J'b 
annuities, alleging that W. C, at 
W. B'b request, gave G, J, such 
notice as was required to enable 
W. C, or W. B. in his place, to re- 
purchase the annuities, and that on 
the day in the notice mentioned, the 
agents of W. C. and W. B. went to 
6r. J.'a residence to pay the principal 
and arrears, with costs, and to tender 
deeds of transfer for his execution, 
and G, J. beine from home they left 
a notice that tiie money and deeds 
would remain for 10 da3rs at the 
office of one of them. The bill 
prayed for a declaration that the 
annuities had ceased from that day. 

G. J., by his answer, admitted the 
service of a notice, signed W, C, by 
E, C. and G. A. H,^ his attomies, 
but insisted that they had no autho- 
rity from W, C, and that the notice 
was irregular and of no avail, as not 
being in pursuance of the powers of 
re-purchase : 

Held, by the Lords (reversinff the de- 
cree of the Yice-Chanccdlor and 
Lord Chancellor), that the annuities 
had not ceased, that the notice of 
re-purchase was not in strict pursu- 
ance of the power in the deeds, and 
was also defective in not naming 
a pbbce for the payment of the 
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money.— Joy r. Birch, 4 Gl. & F. 
58. 

See Osborne Y. Ealea, 2 Moo. P. C, 
(N. S.), too ; Pons/ord v. Hanhny, 3 
De G., F., & J. 544 ; Birch v. Joy, 
3 H. L. Cas. 565. 

2. A testator gave his whole estate to 
trustees to sell, and, after payment of 
debts, expenses, and certain legacies, 
to pay out of the residue two annui- 
ties of 400/. each to F. and P., and 
one of 200 /. to B. for their resp>ecti ve 
lives. And for the better fulfilment 
of that purpose, he directed them to 
vest sufficient capital sums on secu- 
rities, and if the residue should not 
be sufficient, to vest whatever residue 
might be, and pay the dividends to 
the annuitants m the same propor- 
tions; and if more than sufficient, 
to vest the surplus and divide it, and 
the capital sums set apart for the 
annuities, as the same should become 
tangible by the death of each annui- 
tant, among residuary legatees. B. 
Sredeceased the testator. The resi- 
ue did not yield sufficient income 
every year to pay F. and P. 400/. 
each. On the death of F., P. and 
F.^a personal representatives claimed 
payment of all the arrears out of 
the then enlarged income of the 
residue: 

Held, by the Lords (varying interloen-^ 
tors of the Court below), thati^. and 
P. were entitled to payment of 400/. 
each only in those years in which the 
income of the residue was sufficient ; 
that, when in anyyear that income 
was more than sufficient, the excess 
belonged to the residuary legatees ; 
that on P.'s death half the capital of 
the residue became divisible amonff 
them, and then P. became entitlea 
to the income in each year of the 
other half ; but when in any year this 
income exceeded 400/., the excess 
belonged to the residuary legatees, 
and neither P. nor F.^% representa- 
tives were entitled to any payment 
of arrears. 

No benefit accrued to the residuary 
legatees from the lapse of the an- 
nuity to B., except when therebv the 
income of the residue exceeded the 
amount of the two subsisting an- 
nuities. — Oasamaifor r, Pearson, 8 
CI. & F. 69. 
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Annuity— con/tnvetf. 

3. A lessee of a bishop's lands in Ire- 
land^ with a cnstom of renewal, 
granted sub-leases, with covenants 
to renew on payment of rents and 
fines. The suD-leases became vested 
in R.^ who charged the knds, and 
other lands of which he was seised 
in fee, with annuities, and con- 
veyed both descriptions of land to 
a trustee, to secure the annuities, 
with power, if they should be in 
arrear, to raise payments by sale or 
other means. 22. s interest in the 
leasehold and freehold lands was 
assigned to Haig in 1814, and the 
lease under the bishop had then be- 
come vested in him, and he obtained 
renewals of it. On a bill filed against 
him in 1815 by the annuitants, pray- 
ing a sale for payment of arrears 
then due, orders and decrees were 
made, appointing a receiver of the 
rents and profits of all the lands, to 
pay the annuities thereout, and de- 
cliuinff them to be a first charge on 
both description of lands, and order- 
ing a sale of part to pay the arrears, 
unless Haig should pay the same in 
six months. On a supplemental bill 
by the annuitants, stating that they 
had discovered that the sub-leases 
had not been renewed, and praying 
that Haig might be ordered to renew 
ihem, a decree was made ordering 
him to execute renewals on pa3rment 
of the rents and fines due to him, 
the same to be a first charge on the 
lands in case of renewal ; but if the 
annuitants should not pay the rents 
and fines, then their bill, as far as it 
prayed renewal of the sub-leases, to 
be dismissed with costs, and the 
freehold lands to be sold, subject to 
the annuities, for pa3rment of the 
arrears. The annuitants declined to 
renew, finding the proceeds of the 
freehold lan£, which were sold, a 
BufKcient fund for their dividends : 

Held (affirming decrees of the Court 
of Chancery), that the annuitants 
ought not to be compelled to renew 
the sub-leases, and that Haig was 
not entitled in justice, or in point of 
form, to be reimbursed by them per- 
sonally, or out of the produce of the 
freehold lands, for the rents paid to 
them bv the receiver out of the 
leasehold lands. — Haigh v. Homan. 
8 GL & F. 320. 


AumviTY-^continued, 

See Tommeg v. WJiiU, 1 H. L 
Ca8.160. 

4. By deed of annuity, in consideration 
of 9000 ;. therein stated to be paid 
to Z., E.y M,, and IT., the said X. 
granted to Messrs. D. and H. an 
annuity or clear yearly rent of 1800 /. 
for three lives, charged upon his 
estate ; and L., E., Jli,, and Jf., co- 
venanted to pay the said annuity 
or yearly rent, with a proviso for 
repurchaiBeby them, or any or either 
of them. And they executed their 
joint and several bond and warrant 
of attorney to confess judgment on 
the bond, we judgment to be aa a 
farther security for the annui^,and 
to be entered forthwith against X. 
and ^., but not against M, and if., 
until default of payment, and exe- 
cution not to be entered on the 
judgment against L, and E, until the 
annuity should be 40 days in arrear; 
and E.f for farther securing the an- 
nuity, agreed, in the event of not 
becoming purchaser of L.'s estate in 
12 months, to assign at L.'s expense, 
a mortgage which E. held on it, and 
also to procure the guarantie of a 
competent person for payment of 
the annuity : 

Held, by the Lords (reversing the de- 
cree of the Court below), that E, 
was a principal grantor of the an- 
nuity, and not a surety. 

The ^ question whether a person is 
principal or surety in the grant of 
an annuity, is to be determined by 
the terms of the instruments; no 
extraneous evidence is admissible for 
that purpose.— ^o2/isr v. Eyre, 9 CL 
& F. 1. 

Bee BonarY, Macdonald, 3 H. L. 
Cas. 226 ; Owen v. Homan, 4 H. L. 
Cas. 997 ; Maunsell v. White, 4 H. L. 
Cas. 1039. 

6. A wiU contained these words :— " My 
will is, that whatever I die possessed 
of, or in any way entitled to, together 
with whatever property my wife 
may be in any wa^ entitled to, shall 
produce to my wfte an annuity of 
100/. per annum, to each of my 
daughters 100/. per annum, for 
themselves and their children, and 
to my wife's mother an addition to 
any property she may possess, so aa 
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AjsnviTY^conUnued, 

to make up to her, during her life, 
an annuity of 100 ^ per annum ; said 
annuities, after the decease of my 
wife and her mother, to be equally 
divided among my three children, 
William^ Mary^ and Julia Louisa, 
All the reet and residue of my pro- 
perty and possessions I give and 
Dequeath to my son William.^ At 
the time of the testator *8 death his 
daughters had no children : — ^Held, 
that the annuities thus created were 
perpetual annuities. The testator's 
oaughter, if., died, and after her 
deatii he made a codicil to his will, 
dividing her annuity between his 
two surviving children, but in other 
reroects confirming the wilL His 
wife's mother havinf^ died, he made 
a second oodioil, m these words : 
''And in case my son William shall 
die without leaving issue male law- 
fully begotten, my will is, that after 
the decease of my wife and my 
daughter, «/. L^ my remaining pro- 
perty shall then be equally divided 
between" two relatives named in the 
codicil, and their children : — Held, 
that these oodioils did not alter the 
nature of the annuities given by 
the will to JuUa Louisa, — SU>kes v. 
Emm, 12 Gl. & F. 161. 

See RodAi v. Fitzgerald, 6 H. L. 
Gas. 823 ; Qmrrni v. Cbnron, 7 H. L. 
Gas. 168 ; Biftig v. Byng, IQ H. L. 
Gas. 173. 

6. B. receives an annuity charged on an 
estate then held W^. for life. On 
the death of A^B. comes into pos- 
session of the estate. B, is, witihin 
the terms of the 38th section of the 
Succession Duty Act (16 & 17 Vid, 
c. 51), ^ deprived" of such annuity, 
and is entitled, on a calculation of 
his liabilities under that Act, to an 
allowance, on account of the annuity 
of which he is deprived. — Braybrooke 
(Lord) V. The Attorney General, 9 
H.L.Gas.150. See ti]ao The Attorney 
General v. Floyer, Id. 477 ; The At- 
torn^ General v. Smythe, IcL 497. 

APPEALS. SeeCoffTS. Practice. 

1. It seems that where the order of the 
Appeal Gommittee is desired to be 
re-heard, the re-hearing cannot in 
strictness take place without notice. 

Though a party may for convenience 


Appeals — continued. 

sake be allowed to argue against the 
decision of an Appeal Committee 
without having given such notice, 
it must be on the understanding 
that he is to present a petition to be 
heard against the allowance of the 
petition of appeal. 

The time limited by the Standing 
Order, 24th March 1726, for the pre- 
senting of petitions of appeal, begins 
to run from the enrolment of a 
decree of a court of equity, and not 
from the period when that decree 
was pronounced. 

The enrolment does not relate back- 
wards, so as to prevent, hj the effect 
of relation, this construction of the 
Standing Order. 

Where, therefore, a decree which had 
been pronounced in 1821 was not 
enrolled till 1836, the Appeal Gom- 
mittee received the petition of ap- 
peal, and the House confirmed its 
decision.— Broc^ibe v. Champemowne, 
4 GL & F. 247. 

See Beavan v. Momtngton, 8 H. L. 
Gas. 525 ; Lambert Y.Peyton, 7 H. L. 
Gas. 423. 

2. By the Standing Order of the House 
of Lords, of the 24th of March 1726 
(No. 118), as amended in 1829, no 
petition of appeal from any decree 
or sentence of any court of equity in 
England or Ireland, shall be received 
by the House after two years from 
the enrolling of the same, and the 
end of the next session ensuing the 
said two years, unless the person en- 
titled to such appeal be under the 
age of 21 years, or covert, non compos 
mentis, imprisoned, or out of Gfreat 
Britain or Ireland, in which case 
such person may bring his appeal 
within two vears after such dis- 
ability ceasea, and the end of the 
next session of Parliament ensuing 
the two years, but in no case shafi 
any person be allowed a longer time, 
on account of mere absence, to lodge 
an appeal, than five years from the 
date of the last decree or order 
appealed against : 

field, therefore, by the House of Lords 
(confirming tne decision of the Ap- 
peal Gommittee), that an appeal 
lod^ the 18th of February 1836. 
against a decree dated the 26th of 
April, and enrolled the 14th of June 
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1832, was irregular, as not being 
within time, although the appellant 
had been absent abroad in conse- 
quence of embarrassment and illness 
of his wife, and was advised and 
believed he might appeal at any 
time within five years from the date 
of the enrolment of the decree, and 
although his appeal had been re- 
ceived and appointed for hearing. 

Held, however, that the said appeal 
was saved by being extended to 
subsequent orders in the same cause, 
the appeal from these orders being 
brought within two years from the 
enrolling of them. — De Burgh v. 
Clarke, 4 CI & F. 562. 

Bee AUwood v. SmaU, 6 Gl. & F. 
234 ; Tomm^ v. White, 3 H. L. Gas. 
49 ; Lambert v. Peyton, 7 H. L. Gas. 
423 ; Beavan v. Mommgton, 8 H. L. 
Gas. 525. 

3. An appeal on a mere point of prac- 

tice IS not competent. — Ferrier v. 
2fot0deii,4Gl.&F.25. 

4. An order, on an application for sus- 

pension and interdict, is subject to 
appeal to the House of Lords, within 
the 48 Geo, 3, c. 151.— JPfeimn^ v. 
Dmdop, 7 Gl. & F. 43. 

5. Orders made by the Lord Chancellor, 

by virtue of the 52 Geo. 3, c. 101, 
and the 5 & 6 Will 4, c. 76, in the 
matter of charitable estates and 
funds, are subject to an appeal to 
this House. 

QuoBre, whether such orders, if made 
under 5 & 6 Will, 4, c. 76, alone are 
subject to such appeal ? — Bignold v. 
SpHnafiMJCLkF,!!. 

6. An order made by the Court of Ex- 

chequer, on a report from the Be- 
membrancer, pursuant to a reference 
to him in the matter of an extent, 
no bill being filed, is not the subject- 
matter of an appeal to the House of 
Lords.— TTol^v. The Attorney General, 
7Gl.&F.81,n. 

7. An order of the Court of Chancery 

on an award, made between parties, 
upon a submission to a r^erence 
which was made a rule of court, 
according to Act of Parliament 
(10 Witt, 3, c. 14), no biU being filed, 
is not subject-matter of appeal to 
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the House of hoTds.—'O'Sullivan v. 
Hutchins, 7 Gl. & F. 85, n. 

8. A decree made by the Lord Chan- 

cellor, upon appeal to him from a 
decree made by the CommiasionerB, 
by virtue of the Act 43 EUz, o. 4, 
for charitable uses, is subject to ap- 
peal to the House of Lords. — Alms- 
men of EasUiam v. Lady Kempe, 7 
Gl. & F. 101, n. . 

9. An order of the Court of Chancery, 

setting aside a purchase made ander 
a decree in a cause, may be brought 
under the review of the House of 
Lords by a purchaser, although not 
a party to the cause. — Bailey v. 
ifau^ff, 7 G1.&F. 121, n. 

10. Partners in a licensed distillery, con- 
victed of a breach of the revenue 
laws, consented to a mitigated pe- 
nalty, after payment of which, one of 
them brought an action against the 
others for indemnity, on the ground 
» that he was innocent of their illicit 
acts. The defenders pleaded in 
defence that, as all were involved 
in the delict, no one could claim in- 
demnity or contribution from the 
others. The Court gave no judgment 
on that defence, but sent the cause 
to trial by a jury ; the judge's opinion 
was not taken on it at the trial, nor 
were exceptions tendered. The jury 
found a verdict thnt the defenders 
were indebted to the partner for the 
sum paid by him towards the pe- 
nalty. The Court being af terwutls 
moved, upon notice, *^ for a rule to 
show cause why the verdict should 
not be set aside and a new trial 
granted," refused *'a rule to show 
ciiuse why the verdict should not be 
set aside," and subsequently made 
orders applying the verdict, and de- 
creeing against the defenders for 
payment by them jointlv and seve- 
rally, to the pursuer, of ** the sum 
found by the verdict, with interest* 
as libeUed" : 

Held, that the order refusing to set 
aside the verdict and grant a new 
trial was not, but that the orders 
applying the verdict were, subject to 
appeal to the House of Lords. — 
CampbeU v. CampheU, 7 C1.& F. 166. 

See Re London and Eastern Bank- 
ing Corporation, 1 De G., F., & J. 32. 
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1 1 . A Court of Appeal will not entertain 
an appeal for costs alone. 

Quare, whether when an appeal has 
been presented on the merits, the 
Conrt will entertain a cross appeal 
on the question of costs ? — Home v. 
Prwi^fe, 8CL&F.266. 

12. The Honse of Lords will not hear 
an appeal against any decree or 
order of any branch of the Court of 
Chancery unless it has been en- 
rolled.— ^nc^retiw y. Walton. 8 CL & 
F.467. 

See Beavan v. Counksi of Morning' 
ton, 8 H. L. Cas. 525. 

13. An interdict, thouffh in form ad 
interim only, must be treated as a 
final judgment, and may be the 
subject of appeal to this House. — 
Fleming v. Newton, 1 H. L. Oas. 363. 

See GeiU v. Geils, 3 H. L. Cas. 
280. 

14. The circumstance that a person has 
been made a party to a suit in the 
court below, if improperly so made, 
will not entitle him to appeal to this 
House against a decree made in that 
Buit^Eochfort v. Batteraby, 2 H. L. 
Cas. 388. 

See Wearing v. Ellis, 6 De G., M., 
& G. 608 ; Galbraith y. Cooper, 8 H. 
L. Cas. 315 ; Eyre y. McDowell, 9 H. 
L. Cas. 619. 

15. Semhle, that a decree appealed from 
but not adjudicated on farther than 
by dismissinff 'the appeal genendly, 
may be included in a subsequent 
appeal 

Semhle also, that the decrees and 
orders which haye not been enrolled, 
may, after any length of time, on 
being enroUea, be brought under 
appeal with a recent order made in 
the same cause and duly enrolled. 

Where one part of a decree has been 
appealed against and has been af- 
firmed, that circumstance will not 
preyent an appeal being brought (if 
m due time) against another purt 
of the same decree. — Tommey y. 
White, 3 H. L. Cas. 49. 

16. A disallowance, by the Master, of a 
claim made under the Winding-Up 
Acts, is the subject of an app^. — 
Eme$t y. Nicholls, 6 H. L. Cas. 401. 


Appeals — continued, 
17. The creation of a right of appeal is 
an act which requires legislative 
authority. Neither the inferior nor 
the superior tribunal, nor both com- 
bined, can create such a right, it 
being especially one of the limitation 
and extension of jurisdiction. — The 
Attorney General y. SilUm, 10 H. L. 
Cas. 704. 

APPOINTMENT. SeeTowE^. 

APPORTIONMENT. 

The Act 4 iS: 5 WiU, 4, c. 22, for the 
apportionment of rents, annuities, 
and other periodical payments, ex- 
tends to Scotland, — Fordyce y. 
Bridges, 1 H. L. Cas. 1. 

APPRENTICE. 

An apprentice to a barber in Scotland, 
bound by his indentures " not to ab- 
sent himself from his meter's busi- 
ness on holiday or week day, late 
hours or early, without leaye," went 
away on Sundays without leaye, and 
without shaying his master^s Sunday 
customers : 

Held, by the Lords (reyersing the in- 
terlocutor of the Court of Session), 
that the apprentice could not be 
lawfully required to attend his mas- 
ter's shop on Sundays for the pur- 
pose of shaying the customers, and 
that that work and all other sorts of 
handicraft were illegal in England as 
well as in Scotland, not being work 
of necessity, or mercy, or charity. — 
PhiUips y. Innes, 4 CL & F. 234. 

APPROPRIATION- 

Monies paid by debtors without speci- 
fically appropriating them, are to be 
applied in cuschaige of their oldest 
debts. — Toulmm y. Copeland, 2 CI. 
& F. 681 ; 7 CL & F. 350. 

ARBITRATION. 

1. An arbitrator before whom a case had 
been long pending, desired, before he 
made his award, that both the parties 
should send him a written statement 
that they had no farther eyidence to 
produce. He received a statement 
to that effect apparently signed by 
all the parties, and recited it in his 
award. It afterwards appeared that 
one of the parties had not signed 
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Arbitration— conttmieel. 

this statement, bnt had still material 
evidence to produce. The Court of 
Session refused to set aside the 
award: 
field, that the award could not stand. — 
Sharpe v. Bicherdyke^ 3 Dow, 102. 

2. Submission and decreet arbitral in 

1782 betwen A, and B. ; the ktter 
taking burden upon him for his son 
C, a minor, whose interest was con- 
cerned. B. dies in 1789» and C, 
comes of age in 1794, and does va- 
rious acts under the decreet arbitral, 
believinff it to be a bona fide submis- 
sion and award. In 1809 C dis- 
covers the uncorrected scroll of the 
submission, and letters of one of the 
arbiters, from which it appears that 
the arbiters had not been left to the 
free exercise of their own judgment 
on title matters referred to them, 
bnt had been bound down by a pre- 
vious agreement or compromise be- 
tween^e parties, so that the trans- 
action was in reality an agreement 
to be carried into execution under 
the colour of an award : 
Held, by the House of Lords (reversmg 
the judgment of the CSourt of Ses- 
sion) t£it under these circumstances 
and upon this evidence, the transac- 
action was not a valid decreet arbi- 
tral, nor binding as such upon C. — 
Maule V. Maule, 4 Dow, 363. 

See Andermm v. Wallace, 3 Gl. & 
F. 26 ; Swmfeny. Chelmfard (Lord), 
5H.&N.906. 

3. There may be drcumstances in which 

an arbitrator being himself a com- 
petent judge of t£e subject, being 
chosen for that reason, and having 
no doubt in his mind upon the par- 
ticular matter, may refuse to receive 
evidence on such matter, and such 
refusal will not vitiate his award. 

Arbitrator in his award goes beyond 
the limits of the submission; this 
does not vitiate the whole award, 
but the excess may be held pro non 
acripto, and the award treated as 
good to the extent of the power. 

Five parties agreed to refer the direc- 
tion of Certain extensive improve- 
ments and the apportionment among 
tiiemselves of the expenses thereof, 
to an arbitrator, tiie submission being 
that the award was to be pronounced 
" betwixt and the day of 
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or between and any further day 
to which the submission may be pro- 
rogated, and which the arbitrator is 
hereby empowered to do at pleasure.** 
The submission was signed by the 
appellant on the 11th, and by two of 
the respondents on the 14th Marbh 
1811. The work was began imme- 
diatelv,and the arbitrator prorogated 
the submission on 8th November 1811, 
and again 2nd November 1812. Two 
other of the respondents signed the 
submission on tne 20th M^h and 
9th April 1813. The arbitrator made 
his award as to the pa3rments in May 
1813, the work bemg at tiiat time 
completed. Upon an objection by the 
appdlant on the sround of delay in 
making the award : — Held, that as 
the appellant had seen the work goin«^ 
on in the interval between 1811 wd 
1813 without makinff anv objection, 
he must be considered to have waived 
it,* and could not take it after the 
completion of the work. — Johsuton 
Y.CA«ipe,5Dow, 247. 

See Sharpe v. Bickerdyhe, antef 
3 Dow, 102 ; In re HewUy, 2 De 
G. & Sm. 43. 

4. It is no objection to an award that 
the arbitrators have, in the absence 
of one of the parties, called in 
the other, and have asked him whe- 
ther he admitted or disputed certain . 
items in an account, and have merely 
taken his answer to that question. 

Under an authority to arbitrators to 
call in a competent person to assist 
them in the valuation of the stock 
and property of a partnership, it is 
no objection to tiieir award that 
they have availed themselves of tibe 
assistance of such a person in de- 
ciding on the partnership accounts. 
The arbitrators by adopting in terms 
the opinions of such person do not 
constitute him an umpire, but make 
his opinions their own. and their 
award cannot be impeacned on that 
wxoxmt.'—Andereon v. Wallace. 3 GL 
& F. 26. 

See WkUmore v. SmUk, 1 n,klSl. 
614 ; Haighy.Haigh, 3 De G., P., Sc 
J. 161 ; Thorbum v. Bamee, L. B., 
2 C. P., 395. 

6. A, gives bond and judgment to B. for 
the balance of an account, ^.assigns 
the judgment to C. Submission by 
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A, and C, and award that C. is en- 
titled to the benefit of the judgment. 
Bill filed by (7. to enforce the award. 
Objection by A, that the judgment 
was giyen to B, for a mnch larger 
BQm than was really due, and upon 
an undemtanding that it was to 
stand only as a security for what 
was actually due; that the award 
had been made in his absence, and 
that, the arbitrators had not given 
him credit for sevend sums which 
he had paid to B. on account of the 
judgment. Evidence that these ob- 
jections had been stated before the 
arbitrators by his counsel and soli- 
citors: 
Held, affirming the judgment of the 
Court below, that C. was entitled to 
jdugment for the whole sum. — Bill 
Y. Ball, 1 Dow & C. 164. 

6. Two parties treating for a lease, agree 

by articles in writing that the amount 
of rent shall be settled by arbitra- 
tion ; the arbitrators in case they 
disagreed, to have power to call in a 
third party, and his decision with 
that of one of the arbitrators, to re- 
gulate the rest. The arbitrators dis- 
agree, and an umpire is appointed. 
He, in making his valuation, takes 
into account an agreement made 
with himself by the lessee, to lay out 
a considerable sum in repairs, which 
agreement or obligation the lessor, by 
the original agreement between the 
parties, has no power to enforce. 
The arbitrator for the lessee agrees 
to the valuation, not as the result of 
his own judgment, but after consult- 
ing the lessee, and at the instigation 
of the leasee's wife : 

The Lords, reversing the decree of the 
Court below, held that specific per- 
formance ought not to be granted. — 
Chicheiter y. Mclntyre^ 1 Dow & C. 
460. 

7. An award, by the law of Scotland, al- 

though it does not decide on the 
whole matter referred, may be good 
as far as it ^oes, provided it be unob- 
jectionable m other respects. — Mac- 
Mian V. Macleod, 2 Dow & C. 121. 

8. "By Act of Parliament, authorising a 

joint-stock company to raise 80,000/. 
m shares of 25/. each, the directors 
were empowered to make such calls for 
money on the subscribers to the un- 
dertaking as they should from time 
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to time find necessary for the pur- 
pose of carrying on the same, but no 
such call should exceed 10 /.per cent, 
and one month at least should inter- 
vene between the. calls. The direc- 
tors brought an action against one 
of the subscribers for the amount 
of two calls made on his shares, on 
the same day, and that subscriber 
brought a counter-action against the 
directors for the value of his shares 
as at a certain period, on the ground 
that they had, without his consent, 
engaged in speculations foreign to 
the company's undertaking, and at 
last abandoned that undertaking and 
united themselves with another com- 
pany. Both actions were referred 
to an arbitrator under an order of 
Court ; and he found, firat, that the 
directors were entitled to decree for 
the amount of the two calls, with in- 
terest ; secondly, that the subscriber 
was entitled to decree for a certain 
sum as the ascertained price of his 
shares, which sum, under deduc- 
tion of what was awarded for the 
caUs, he was entitled to recover 
from the company on surrendering or 
transferring his shares to them, or to 
any person they might direct; and 
he farther found that the directors 
were entitled to reservation of any 
daim they might have against the 
subscriber for calls made subsequent 
to their action, and that the sub- 
scriber was entitled to reservation of 
his defences against such daims : 
Held, by the House of Lords, that the 
award was bad, inasmuch as the first 
finding for the amount of the two 
calls made in one day was contrary 
to the Act of Incorporation, whid^ 
required the distance of a month at 
least between two calls, and the se- 
cond finding was not final and con- 
clusive, but held the subscriber enti- 
tled to recover the sum awarded to 
him upon condition only of trans- 
ferring his shares.— 5ai//ie v. The 
Edmburgh OU dc^ Company, 3 CI. 
& F. 633. 

Semhle, the third finding, reservingsub- 
sequent . claims of one party and 
defences of the other thereto, was 
not bad (though unnecessary), inas- 
much as a reference of "all questions 
between the parties,"* by the practice 
in Scotland, is confined to the ques- 
tions in the particular actions re- 
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ABBiTRATiON^eontinuecl. 

teTnd,^BaaiiBY. Edinburgh Oil Gaa- 
light Company, 3 CL & F. 639. 

A Bnbmiadon, by a woman, to arbi- 
tration, is revoked by her marriage 
before the award is made. — ifcCSn 
V. aFemdl, 8 CI. & F. 30. 

ARCHDEACON. See Church, 3. 

ABMY. ^Marriage. 

ABMY AGENT. 

Information under the 45 Crto, 3, o. 58, 
at the salt of the crown against an 
army agent, for a disooyerjr and pro- 
duction of documents, with a view 
to an account. Plea Ist., that the 
accounts had been settled and 
dosed at the War Office by the 
issuing of the clearing warrants. 
The warrants were set out. 2nd., 
that the monies imprested in the 
agenVs hands for the pay or arrears 
of pay of officers, were held by him 
as the banker or private agent of 
the officers by whom he was ap- 
pointed ; and that for such monies 
ne was not accountable to the crown. 
Hie plea was ordered by the Court 
below to stand for an answer, with 
liberty to the Attorney General to 
except: 

Held, by the Lords, that both parts of 
the plea were bad, for the clearing 
warrants did not purport on the &ce 
of them to be &ial settlements of 
account ; and that an army agent was 
a public officer, and was accountable 
to the crown for monies received by 
him for the pav and arrears of pay 
of officers. The plea might nave 
been overruled, but as it was allowed 
to stand as an answer, the appellant 
could not complain of that. Judg- 
ment affirmed. — Deare v. The At- 
torney General, 2 Dow & C. 377. 

ABREST ORAPPBEHENSION. 

A private person is not justified in 
assisting, or fi[iving in charge to a 
policeman, without a warrant, a 
party who has been engaged in an 
affray, unless the affray is still con- 
tinuing, or there is reasonable ground 
for apprehending that he intends to 
renew it.— Pric« v. SeeUy, 10 CI. & F. 
28. 

ASSAULT. 

In an action against several persons 


Assault — continued, 

for an assault (brought in the Court 
of Session), the pursuer's statement 
set forth two previous assaults, in 
which only some of the defenders 
were concerned. The Court admitted 
proofs of these assaults, and gave 
judgment for a sum, by way of 
damages, against all the defenders 
oonjomtly and severally. The judg- 
ment then went on to declare that, 
whereas one of the defenders was a 
justice of the peace, the Court re- 
mitted the case to his Majesty's 
Advocate to consider how far it was 
proper that he should continue in 
that office : 

{Setnble, per liOTd Eldm (Chancellor), 
that in Scotland evidence of the pre- 
vious assaults mi^ht be admiaaible 
to show malice and premeditation). 

Held, that as there had been no oom- 
plaint addressed to the court below 
as to giving judgment for all tiie 
damages against the defenders, con- 
jointly and severally, that matter 
could not be raised on appeal ; — and 

Held, that the remit to the Sling's 
Advocate with reference to one of 
the defenders being a justice of the 
peace, was not regularly a part of a 
judicial decision, and must be itself 
remitted to the court below for re- 
consideration. — Mttcdonnell v. Mac- 
donald, 2 Dow, 66. 

See the observations of Lord EkUm 
in a subsequent case (Henderson v. 
Malcolm), 2 Dow, 285, on this remit. 

ASSIGNMENT. 

1. A, and B. carried on business in 

partnership ; they were also mem- 
bers of a firm which traded as C. & 
Co. A, and B,, for the purpose of 
paying off certain of their debts, 
assigned to the other members of 
the firm of C. & Co., portions of 
their shares in that firm. The 
assignment, which was bona fide, was 
regularly intimated, and it was duly 
entered in the books of the firm. 
An extent at the suit of the crown 
afterwards issued against A, and B, : 

Held, that the portions of shares thus 
assigned could not be seised under 
the extent. — Speare v. The Advocate 
General, 6 CL & F. 180. 

2. By a settlement made on the marriage 

of A,, certain premises were assigned 
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to trnsiees for his use for life, and 
power was also given to him ^ to 
raise by deed, mortgage, or any other 
writing, a sum of iSX)/., to be ap- 
plied to an V purpose that the said 
A, should please, but the same was 
not to be raised by way of sale of 
the said lands:" and ^.'s wife had 
a jointure secured on thuse premises. 

A, raised the 1000/. by mortgage of 
the settled premises, and iSter- 
wards became bankrupt. His assig- 
nee sold his interest, as such assignee, 
in the settled premises to W. B.^ who 
also purchased the mortgage; A, 
afterwards died : 

Held, that by the assignment of i4.*s 
estate and interest in the premises, 

B. became entitled to hold the mort- 
gage as a first charge upon the estate, 
as well after as before the death of 
A ., and until by nayment of principal 
and interest it snould be satisfied. — 
SimpsoiiY. (y Sullivan, 7 CI & F. 550. 

3. A, executed a deed oonyeying and 

assigning hia property to trustees, 
for the benefit of creditors. The 
operative part of the deed was in 
these woitls : — ** All and sundry 
superiorities, lands, and heritages, 
debts heritable and moveable, and 
whole goods, gear, sums of money, 
and effects; and in general my 
whole means and estate, heritable 
and moveable, of whatever nature or 
denomination, or wherever situated, 
presently belonging to me :" 

Held, tfcat these words did not pass 
the profits of a public office at that 
time filled by the grantor. 

Semble, that the profits of a public 
office cannot be assigned for the 
benefit of creditors, Hill v. Foul, 8 
CL & F. 295. 

4. A testator in Scotland gave all his 

property to trustees; fiist, to pay 
nis debts ; secondly, to pay Mrs. ^., 
a married woman, so much of the 
annual proceeds as they might deem 
necessary for support of her and 
family dnrinff her Ufe, declaring the 
same to be aumentary and exclurive 
of her husband, not attachable, nor 
assignable, nor subject to any deeds 
or debts of her or her husband. The 
acting trustee, with consent of Mrs. 
Ji., assigned to her alimentary cre- 
ditor the rents of the trust pro- 
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perty ; first to pay debts affecting 
it ; secondly, to pay part of the rents 
to Mrs. B, for aliment ; thirdly, to 
apply the residue in payment of the 
deots due to the assignee : 

Held, that the assignment was void on 
three grounds, viz. : — 

1. It was not competent to the 
trustee to substitute another person 
for himself in the trust, which was 
the effect of the assignment. 

2. The rule of law in Scotland^ 
requiring the concurrence of the 
husband in his wife^s deed, could not 
be dispensed with by his absence 
abroad at the time, for a temporary 
purpose only. 

3. The assignment was void, as 
it violated the express prohibition 
against alienation ; and m this re- 
spect the law in Scotland is the same 
as in England, — Bennie v. Bitckie, 
12 CI. & F. 204. 

5. Under the 9 Geo, 2, o. 5 (Irish sta- 

tute), payment by the conusor of a 
judgment, to the conusee, without 
notice of the assignment of the 
judgment, is payment to the assignee 
thereof. The registration of the 
assignment under that statute does 
not operate as notice to the oonuBor. 
The situation of a conusor under 
this statute resembles that of a 
mortgagor under the (English sta- 
tute) 32 Hen, 8, c. S^.-^Boyle y. 
Ferrall, 12 CI & F. 740. 

6. The assignee of a chose in action or 

security of any kind, where there 
has been no fraud, stands in exactly 
the same situation as the assignor 
as to the equities arising upon it. 
He must be taken to be cognisant 
of tiiem. It is his duty to make 
inquiries ; and as a general rule, the 
creator of the security thus assigned 
is not bound, on receiving a simple 
notice of the assignment, to volunteer 
information. If a loss arises, it falls 
upon him whose duty it is to make 
inquiries, and who has not made 
them.— Mangles v. Dixon, 3 H. L. 
Cas.702. 

But if the notice by the assiffnee dis« 
closes, on the face of it, that which 
induces the belief that he has been 
deceived in aoceptiug the assign* 
meni, the creator of the security is 
B 


18 


DIGESTED INDEX. 


bound to inform the ass^ee of the 
real circumBtance«, and li he should 
not do 80, he will be bound to per- 
form the stipulations of the security, 
and cannot be allowed to take ad- 
vantage of the equities existing as 
between the assignor and himself. — 
Mangles v. Dixon, 3 H. L, Cas. 702. 

The performance, by the creator of a 
security, of any intermediate stipu- 
lation in it, after he has received 
notice of its assignment, being an 
act done under both a legal and an 
equitable liability, can never, in 
itself, be considered as a ground for 
fixing him with a liability for some- 
thing beyond that by which he is 
equitably bound. — Id, 

A . was the owner of a vessel. B. was 
to charter it for a particular voyage, 
to seek a particular cargo. Its ton- 
nage was larger than B, required. 
A . was willing to undertake half the 
risk, and was to have half the profits. 
A charterparty was executed on the 
24th Apnl 1845, by which the vessel 
was declared to be let to freight at 
1B«. per ton per month to B., and 
bills were to be given and payments 
from time to time made, by \S., 
which taken together would cover 
one half the amount stipulated for 
the freiffht. On the arrival of the 
ship at home, B. was to give a bill 
at 90 days* date for the remainder 
of the freight. Two other instru- 
ments were executed on the same 
day ; by the first of which A.'s clerk 
was to join in the adventure, and 
*' after payment or deduction of the 
freight, and all incidental expenses, 
the profit or loss " was to be borne 
by the parties in equal moities ; and 
by the other, A . gave to ^. a gua- 
rantie for the due performance, by 
the clerk, of the stipulations he had 
entered into. On the 1st of December 
1845, while the ship was on the voy- 
age, A, assigned to C the charter- 
party, and wrote on the margin 
thereof a note addressed to B. re- 
questing him to pav " what is due.** 
C. gave B, notice of this assignment 
and note. The notice was in the 
ordinary form, and no inquiries were 
made. B, continued the payments 
which, by the stipulations in the 
charterparty, he was bound to make. 
The vessel returned in August 1846, 
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and the adventure turned out a 
loss. B. claimed, as against C, to 
balance the accounts of profit and 
loss, as he would have been entitled 
to do with A. had the charterparty 
not been assigned : 

Held, that in equity he was entitled to 
do so. — Mangles v. Dixon^ 3 S. L. 
Gas. 702. 

ATTAINDEH. See Peerage. 

ATTORNEY AND CLIENT. See In- 

TERE8T. Practice. 

1. An attorney may contract with his 

client, provided no advantage is 
taken of the confidential relation. 
If he is employed to sell, and choose 
to deal for the estate to be sold, he 
must withdraw from the connection, 
or put himself completely at arm's 
length, and show, if the contract 
should be questioned, that he has 
given the same advice for the be- 
nefit of his client as he would have 
done if the sale had been to a third 
party. If employed as a general 
land agent he is bound, if he pur- 
chases any of the estates in respect 
of which he is agent, to communicate 
to his principu all the knowledge 
aoquirea bv him as agent, of the real 
value of the estate. But the mere 
circumstance of his being attorney 
does not prevent his entering into a 
valid contract with his client. There- 
fore, a decree of the Irish Court of 
Exchequer, dismissing a bill for 
specific performance of a contract, 
on the mere ground that it was one 
between attorney and client, was 
reversed on appeal. — Cane v. Lord 
^^2 Dow, 289. 

See Bank of London v. Tyrrell, 10 
H. L. Cas. 34 ; Low ▼. Holmes, Cas. 
temp. Nap. 290-310. 

2. A trust fund of 15,0002., created 

under a marriage settlement, by 
which certain lands were limited to 
the husband for life, remainder to 
the first and other sons in tail, with 
a power to the husband of leasing 
for 41 years or three lives, at the 
best rent, was directed by the deed 
to be laid out with all convenient 
speed, in the purchase of lands in 
fee simple, to be conveyed and 
limited to the same uses as the other 
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lands inentioDed in the settlement ; 
and in the meantime the trustee? 
were empowered, with the consent 
of Pkayre, to lend out the money on 
any public or private security. The 
husband purchased a leasehold in- 
terest for 8911/., of which he took 
the assignment for himself alone, 
and obtained from the trustees, 
out of the trust fund, money to 
complete the purchase, and for 
other purposes, to the amount in 
all of 11,696/., as a security for 
which they took a mortgage of the 
leasehold interest, and a collateral 
security for 1310/. amounting, with 
the purchase money, to 10,221/., 
being upwards of 1400/. less than 
the sum advanced out of the trust 
fund. The husband granted a lease, 
at a great under- value, for his own 
term, of part of the purchased lands, 
to the attorney who managed for 
him, which purchase turned out a 
very beneficial one : 

Held, by the House of Lords, reversing 
a decree of the Irish Exchequer, that 
the first son of the marriage was 
entitled to follow that part of the 
trust fund which had been misap- 
plied, and to have the lands sold 
discharged of the lease to the attor- 
ney, whose equity against him (the 
son), as personal representative of 
his &ther, was barred by notice of 
the settlement and breach of trust. 
— Phayre v. R^e$entaUons of Pcree, 

3 Dow, 116. 

See BerUley v. Robinson^ Gas. temp. 
Nap. 599. 

S. An attorney and agent advanced 
money to his client and principal 
from 1773 to 1778 ; accounts were 
taken, and securities given for the 
sums found due. In 1783 these 
accounts were impeached : 

Held, that the acconnts must be treated 
as open, and the impeached transac- 
tions sifted ; the securities not to be 
admitted as proofs of what was 
actually due, but the proof of the 
sums advanced and due to be shown 
by other evidence.— if ofigran v. Leufes, 

4 Dow, 29. 

Bat, as from the lapse of time vouchers 
might have been lost, the statement 
of the attorney on oath was to be re- 
ceived in evidence as to the existence 
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and import of such vouchers. — 
Morgan v. Letoes^ 4 Dow, 29. 

An attorney procured for his client an 
advance of money from other clients. 
The money was .secured by mort- 
gage. The attorney was in posses- 
sion, as agent for the mortgagees 
(who had been included as parties), 
and a separate account was ordered 
as to the money actually advanced 
on mortgage, to which the separate 
account was confined, and to which 
the mortgage security was cut down. 
There had been separate transac- 
tions between the mortgagor and 
the mortgagee as to which a bond 
had been given ; and these transac- 
tions wei'e set forth as part of the 
consideration for the mortgsge. 
These transactions were ordered to 
form part of the general account. — 
Id, 

Timber felled on the estate, held to be 
taken as part of the produce going 
in discharge of the mortgage ac- 
count, and therefore not capable of 
being taken in execution by the 
attorney in satisfaction of his private 
debt.— /c/. 
See Gresley v. Mavsley^ 3 De G., 
F., & J. 433. 
4. An executor, who was himself an at- 
torney and solicitor, conducted suits 
relating to the estate in his profes* 
sional character. Under a bill by 
the family of the testator for an ac- 
count, tne Master reported that 
the suits were properly commenced 
(though without the knowledge of 
the family), but were negligently 
and tardily prosecuted : 
Held, that in taking the accounts, the 
costs of the suits were not to be al- 
lowed in the first instance to the 
executor. 

Held also, there having often been 
• monies in the hands of the execu- 
tor, that the acconnts were to be 
taken by making rests at the end of 
each year, striking a balance charging 
the executor wiui interest on such 
balance, and applying the interest 
that might be found due from him 
in each year, in the first place, to< 
wards his future payments, before 
any application was made of the prin- 
oimd money. — TTt'/Zsonv, Carmkhatl^ 
2 Dow &G. 51, 
b2 
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5. F. C, tenant for life, with power to 

lease for 31 years, and M, C. his son, 
tenant in tail. JF^. (7. makes a lease 
of the lands to 0., his attorney, for 
three lives, of which M, C, is named 
as one. if. C, while an improvident 
yonng man, executes an agreement, 
written on the counterpart of the 
lease in the hands of 0., by which, in 
consideration of 20/., he confirms 
the lease granted by his father, and 
engages to renew it for an additional 
three lives. The agreement is dated 
in 1749, and the first three lives 
expire in 1817, and then the repre- 
sentative of 0. claims from the re- 
presentative of M. C, a renewal for 
other three lives, pursuant to the 
agreement, and files his bill for spe- 
cific performance. The bill is ois- 
missed ; for the agreement is of too 
doubtful and suspicions a character 
for a specific performance, and the 
time elapsed under circumstances 
which -did not imply acquiescence. 
The judgment affirmed in Dom. 
Proc. — Blakeney v. BaggoU^ 1 Dow & 
C.405* 

6. A law agent in Scotland employed to 

prepare a heritable bond, prepared 
it in such a form as to constitute a 
public holding, which requires the 
confirmation of the superior. He 
neglected to obtain that confirma- 
tion. The grantee thereby lost the 
money he had advanced : 

Held, by the Lords, affirming a judg- 
ment of the Court of Session, that 
the law agent having diosen to de 
part from the usual practice of 
mtroducing the double manner of 
holding, and having neglected to 
procure confirmation, he was bound 
to make good the loss. 

8f4mSt if instead of being common 
practice it had been a new and diffi- 
cult point of law. — Stevenmm v. Jioto- 
and, 2 Dow & C. 104. 

7. An agreement of partnership was 
made between two solicitors, one of 
whom could only practice in a su- 
perior, the other only in an inferior, 
Court. Both undertook to divide 
the profits of their general business, 
and each stipulated to recommend 
the other to his clients, and to keep 
the partnership a secret &om all the 
world : 
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Held, that such an agreement is void, 
for a Court cannot suffer statements 
to be made, and papers presented to 
it, by parties who are neither parties 
to tne cause, nor their lawfully autho- 
rised agents, and who are conse- 
quently not properly responsible to 
the Court for their conduct. — Gil- 
jaUm V. Henderson, 2 CL & F. 1. 

8. On a contract for the sale of foH of 
an estate, the purchaser requiring a 
fine to be levied of it for the pur- 
pose of removing admitted defects 
in the title, the vendor employed an 
attorney, who was his relation, and 
had been professionally employed 
by him on previous occasions, to 
levy the fine and complete the con- 
tract. The attorney advised the 
levying of a fine of the whole of 
the vendor*s estate, without telling 
him the effect of it ; such fine was 
accordingly levied, and the vendor 
died without declaring its uses, and 
without republishing bis will, pre- 
viously made, by which he had 
devised the whole estate to his wife, 
who survived him. After the ven- 
dor's death, the attorney claimed 
the estate as his heir-at-law, alleging 
that tlie will was revoked by the 
fine, and he brought actions of 
ejectment to recover possession 
thereof. The widow filed a bill 
in Chancery for relief; and on an 
issue directed by that Court, a jury 
found that the attorney fraudu- 
lently omitted to tell the vendor 
what effect the fine would have 
upon a devise of the property com- 
prised in it. The Court of Chancery 
upon that verdict decreed the attor- 
ney to be a trustee for the devisee 
of the lands and hereditaments 
which so descended to him as heir- 
at - law. The House of Lords, 
affirming that decree, farther held, 
that the attorney's alleged ignorance 
of the effect of a fine on a will of 
the lands comprised in it, and his 
omission to inquire whether the 
conusor, his client, hiA made a will, 
were such professional ignorance 
sad neglect as afforded a principle 
by which a Court of equity might, 
independent of the ground of fraud, 
hold him to be a trustee for a third 
person, of any benefit resulting to 
nimself from his professional iguo- 
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ranoe or n^lect, to the prejudice of 
that penoii,^Bulkiey y. Witford, 2 
CL A F. 102. 

See Power Y. Power^ Gaa. temp. 
Nap. 278 ; Walker y. Power, Id. 683 ; 
Wright Y. Wilkm, 2 B. & S. 102. 

9. ^.*8 interest in leasehold lands haYing 
been set ap for pnblicsale, under writs 
of ^/a.,C., his attorney, who was the 
real plaintiff in one of the writs, bnt 
not pressing the sale, attended, and, 
having msde the largest bidding, 
was declared the purchaser, and 
paid the purchase money, whidi was 
not more than sufficient to satisfy 
the writs prior to bis own and the 
expenses. A. claimed the benefit of 
the purchase, alleging that C. bid as 
his agent, and purchased in trust for 
him, which C. denied, but offered to 
giYe up the purchase if A. would 
pay him the purchase money, and 
other demands he had on him. A, 
was not then able to raise the 
money, but, after ten years, during 
which C. dealt with the lands as his 
own, he filed his bill, charging that 
C bid for and purchased the lands as 
his agent in trust for him ; that C. 
said BO at and after the sale, in con- 
Yersation with friends of A ., and that 
they, on that understanding, did not 
bid; all which C. positively denied 
in his answer. S., a witness for il., 
proved conversations between him- 
self and C, as chaiged in the bill : 

Held — 1. That a decree, by which the 
bill was dismissed upon C.*s under- 
taking to release A. from all de- 
mands, and a second' decree, by 
which the former was varied, and 
an issue directed to ascertain the 
value of ^.'s interest in the lands at 
the time of the sale, were both 
erroneous. 

2. That an inquiry as to such 
value was immaterial ; the mate- 
rial question being whether C. was 
acting on behalf of ^4. in bidding 
for and purchasing his property, C, 
might take an issue to try that ques- 
tion ; but if he declined, he should 
be declared a trustee for A, 

3. That ^.'s equitv against C, if 
C was acting on his behalf, was not 
affected by the lapse of ten years, 
there being no acquiescence by A,y 
and C being aware of his rights. 
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4. That if an attorney is not act- 
ing as attorney for his client on a 
puticular occasion, he may on that 
occasion throw off that character 
and exercise his independent rights. 
^Austin V. Chambers^ 6 CI. & F. 1. 

10. In undertaking a client's business, an 

attorney or agent in England or 
Scotland undertakes on his own part 
for the existence and tiie due em- 
ployment of skill and diligence. 
Where an injury is sustained by his 
client in consequence of the abs* noe 
of either, he is responsible to his 
client for such injury. 

Where, therefore, masters employed 
an attorney to take proceedings 
under a statute against their appren- 
tices for misconduct, and the attor- 
ney specifically proceeded on the 
section of the statute which related 
to servants, and not to apprentices, 
and so occasioned the failure of the 
proceedings, and subjected the mas- 
ters to damages : 

Held, that this was an instance of such 
want of skill or diligence as to 
render the attorney liaible to repay 
to his clients the damages and costs 
occasioned by his error. 

The fact that, in the first instance, 
the magistrates proceeded to convict 
on the wrong section, furnished no 
excuse to the attorney for founding 
his proceedings upon it. — Hari v. 
Frame, 6 CI. & F. 193. 

See Chapman v. ToU. 8 E. & B. 
396. 

11. It b to be assumed that legal ad- 

visers, in discharge of their duty to 
their client, will investigate suspi- 
cious transactions, and satisfy them- 
selves, before giving their approval 
of such transactions, that it is for 
their client's benefit to confirm 
them. — Montmorency v. Deoereax^ 7 
CI. & F. 188. 

See Hannah y. Hodgeon, 30 Beav. 
23. 

12. An attorney, who was the ordinary 

attorney for a borrower, also acted 
in the matter of a particular loan 
for the lender, but did not make 
any charge against. tbe lender for 
b3 
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his senrices. The security he took 
was not sufficient : 

Held, that he was properly charged as 
an attorney acting on the retainer 
and employment of the lender, and 
was in that character liable to au 
action for damages for the loss 
suffered through the insufficiency of 
the security. — Donaldson v. Haldane, 
7 CI. & F. 761. 

See Purves t. Landell, 12 a. & F. 
91. 

After the death of the lender, two of 
his sisters, by an arrangement with 
the rest of the family, who were the 
legatees of the lender, became pos- 
sessed of the security, and applied 
to the attorney to do what was 
necessary. The means taken to 
secure the repayment of the loan 
on this continuation of it were in- 
sufficient : 

Held, that as representing the interest 
of the deceased, and on their own 
account, the sisters were entitled to 
compensation from the atttomey. — 

13. The law agent of A. H, was in- 

trusted bv him with a paper which 
purported to be a declaration of 
marriage between A, H. and if. C, 
and was desired, in case of his death, 
not to let it pass into any hands but 
those of A, H.^ and in case of A. 
H,'s death to preserve it for M, C, 
to whom, from the other circum* 
stances of the case, the existence of 
the paper appeared to be known. 
The law agent was, under these cir- 
cumstauces, equally the agent of the 
wife as of the husband, for the 
purpose of the custody of this paper. 
—Uamilton v. Hamilton, 9 01. & F. 
327. 

See Bell v. GraJiam, 13 Moo. P. 0. 
268. 

14. An attorney or law agent is only 

responsible in damages to his client 
for gross ignorance or gross negli- 
gence in the performance of his pro- 
fessional services. A declaration or 
a summons against an attorney or a 
law agent, to recover damages for 
lots occasioned by his mis- manage - 
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ment of a cause, must charge geo&a 
ignorance or gross negligence, or 
must at least contain aUegations of 
fact from which the inference is 
inevitable, that the defendant has 
been guilty of one or the other. 
The law as to both these matters is 
the same in England and in Scotland, 
--Purves V. Landell, 12 01. & F. 91. 

15. When a defendant, who is himself a 

solicitor, by a mistake in practice 
allows an account to be taken against 
him in a particular form without 
objection, he is not entitled to have 
the accounts reopened. — Wallace ▼. 
Pa/toii,12Cl.&F.491. 

16. If an attorney or agent can show that 

he is entitled to purchase property, 
notwithstanding his character of 
attorney or agent, yet, if instead of 
openly purchasing it, he purchases 
it in the name of a third person, who 
acts as his trustee or agent, without 
disclosing the fact, such purchase is 
void.— Loom v. Hillman, 3 H. L. 
Gas. 607. 

17. There is no obligation on an attorney 

or solicitor to produce his client for 
the purpose of being served with 
process by a third person, and a 
security obtained by the solicitor 
from his client during the period of 
the client^s concealment will not be 
thereby avoided in favour of such 
third person. — Shau) v. NeaU. 3 H. L. 
Gas. 607. 

An attorney or solicitor has no lien on 
an estate recovered for a client in 
respect of the cost and expenses in- 
curred in recovering it. (Bamsley v. 
Powell, Ambl. 102, overruled.) He 
has a lien only on the papers in his 
hands. — Id, 

An attorney held an assignment of 
two terms to attend the inheritance 
of an estate recovered by him for 
his client. On a rule being made to 
tax his costs, it was part of the rule 
that the Master should decide 
whether, and if so, upon what 
terms, the attorney should execute 
to his client assignments of these 
terms. The Master having made 
his allocatur, directed tiiat the at- 
torney should, on payment of what 
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was due, or on secarity for the same 
being given to his (the Master's) 
satiif action, execute assignments of 
these terms at the cost of the client : 

Held, that this did not constitute a 
charge on the estate so as to give 
the attorney a priority from the date 
of the aUooaJtmr / for that the Master 
had no power to direct that these 
terms should stand as a security for 
the amount of the costs. — Id, 

ATTOBNEY GENERAL. iSte Peerage. 

1. The Attorney General of England 

has precedency over the Lord Advo- 
cate of Scotland in all matters in 
which they may appear together as 
counsel at the bar of the House. 

The case of the AUomey General and 
ike Lord Advocate, 2 OL & F. 481. 

ISee an Order of Precedence as to 
the Attorney and Solicitor General 
and ^ the two ancientest of our Ser- 
jeants-at-Law," issued by the Prince 
Regent in 1814, 2 CL & F. 483, n.] 

2. Where the Attorney-General having 

no independent rights of his own, 
stands only in the same situation as 
those who are entitled to the benefit 
of a charifcy, if they would be barred 
by lapse of time, he is equally barred. 
—5^. Mary Magdalen College v. The 
Attorney General, 6 H. L. Cas. 189. 

AUCTION. 

1. An estate was to be sold by auction. 
The agent of the owner attended at 
the time and place of the intended 
sale, and mentioned the upset price. 
No sale was at that moment effected, 
the biddings not going so high as 
the price named. The agent then 
gave notice of his readiness to treat 
for a sale by private contract. Several 
persons then present went w itb him 
into a private room, and he, under- 
taking to let the estate eo to the 
highest bidder. Seven of these per- 
sons made him offers. He took the 
highest offer : 

Held, that this was, under the 17 Geo. 
3, c. 50, and the 19 Geo. 3, c. 56, a 
sale by auction. — Walker v. The Ad- 
vocate General, 1 Dow, 111. 

2. A trader, seised in fee of real estates, 
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first mortgages them, and then con- 
*veys them to trustees, in trust to 
pay off incumbrances, and for other 
purposes. He then became bankrupt, 
and the estates, including all in- 
terests, were sold by auction, by 
order of the assignees, with the con- 
currence of the trustees. It did not 
appear whether the mortgagees were 
at all consulted in the matter : 

Held, by the Lords (afiirming judg- 
ments in the Courts of Exchequer 
and Exchequer Chamber), that the 
estates so sold were estates of the 
bankrupt, and as such, exempt from 
payment of the auction duty under 
the acts 19 Geo. 3, c. 56, s. 19, and 
6 Geo. 4, c. 9, s. IQ.— Attorney General 
y. Wmstanley, 2 Dow & C. 302 

3. The practice of opening biddings 
(which is one of doubtful advantage) 
is not applicable to a sale of property 
by private contract. — Barlow v. 
Osborne, 6 H. L. Cas. 556. 

Property was directed to be sold by 
the Court of Chancery. The adver- 
tisement announcing the sale, de- 
scribed it as a ^* sale by private con- 
tract." The sale was to be made 
subject to receiving the sanction of 
the Vice Chancellor, and subject to 
certain conditions, among which were 
these : that persons intending to 
purchase were to send in sealed ten- 
ders, which would be opened by the 
chief clerk to the Vice Chancellor, 
under whose order the sale was 
made : that the chief clerk, after 
the lapse of four days, would certify 
who was the purchaser; and that 
this certificate was ^'in due course 
to be signed and filed, and become 
binding without farther notice or 
expense to the purchaser :" 

Held (affirming the order of the Court 
below), that though this was de- 
scribed as a **sale by private con- 
tract," it had all the incidents of a 
sale by auction {Dub. Lord Broug- 
ham), and therefore that the practice 
of opening biddings might be applied 
to it.- Id. 

Under the new practice introduced by 
the 15 & 16 Vict. c. 80, ss. 32, 33, 34, 
and the General Orders of the Court 
of Chancery of Juh^ 1851, (and Nos. 
49-51) of October 1852, the contract 
II 4 
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in a Bale of thia kind, does not become 
abflolutelv binding until after a lapse 
of eight days from the filing of the 
certificate. Within that period an 
apolication may be made for an 
order to open the biddings. — Barlow 
T. Otbome, 6 H. L. Gas. 556. 

Such application may be made by a 
person who is not a ^ party to the 
proceedings.** — Id. 

A pufchaaer who has received back his 
ciepoeit, under an order to open 
biddinfls^ is not thereby precluded 
from objecting to auch order. — Id. 

Qucere. whether a sale by auction and 
a sale on sealed tenders can be con- 
sidered as identical?— /c/. 

AUTOGBAPHWILL. Sw Will, 6, 7, 8. 

In construing the autograph will of an 
illiterate man, the usual meaning of 
technical language may be disre- 
garded, but no word which has a 
dear and definite meaning can be 
struck out. — Hall v. Warren. 9 H. 
L. Gas. 420. 


BAIL. See Escape. 

In an action for wrongful imprison- 
ment, founded on the Scotch statute 
1701, c. 6, the date marked on the 

Ktition praying to be admitted to 
il, is not to be treated as conclu- 
sive evidence of the time at which 
the petition was actually declared, 
but proof of the real date of the 
delivery is receivable. 

The provisions of the 39 Geo. 3, c. 49, 
do not affect those provisions of the 
Act of 1701 as to the time within 
which bail, in bailable cases, must 
be co^osced ; the only alteration 
made is as to the amount of bail to 
be demanded. 

The provisions of the Act of 1701 can- 
not be treated as repealed by infer- 
ence or implication. — Andrew v. 
Murdoch, 2 Dow, 401. 

BALLOT. See Militia, 1. 

BANK AND BANKEBS. SeeUzv. 

1, A partnership consisting of more than 
six persons, carrying on the business 
of bankers in or within 65 miles of 
London, cannot, without violating 
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the Acts of Parliament Teq>ectiog 
the Bank of England, accept, in the 
course of such business, a bill of ex- 
change payable at leas than six 
monuis from the time of soch 
acceptance.— Boo^A v. The Bank ef 
England, 7 Gl & F. 509. 

Whatever is prohibited by law to be 
done directly, cannot legalljr be 
effected by an indirect and circoitoua 
contrivance. — Id. 

A London Joint Stock Bank, con- 
sisting of more than six partners, 
entered into an agreement with a 
bank in Canada, that G. P., manager 
of the London Joint Stock Bank, 
but not a partner therein, should 
accept bills drawn on him by the 
Canada bank, payable at less than 
six months from the acceptance 
thereof ; and that the London Joint 
Stock Bank would provide f nnds for 
the due payment of such bills ; the 
money transactions arising there- 
upon being in the accounts between 
the two banks, to be treated as 
transactions between the said banks : 

Held, by the Lords (affirming the judg- 
ment of the Master of the Bolls), 

1. That the acceptance of such 
bills in execution of such agreement, 
was unlawful, regard being had to 
the acts in force respecting the Bank 
of England. 

2. That such acceptances would 
not be lawful, even if the London 
Joint Stock Bank, at the time of 
the acceptances, had in hand funds 
on account of the bank in Canada 
equal to the amount of the bills so 
accepted. 

3. That the acceptances of such bills 
would not be lawful if the London 
Joint Stock Bank had not, at the 
time of the acceptances, anv funds 
in hand belonging; to ihe bank in 
Canada, but the bills were accepted 
on the credit of a contract by that 
bank to remit funds to meet such 
acceptances before the bills became 
payable. 

4. That the Bank of Englandmighi 
maintain an action against the Z^- 
doti Joint Stock Bank, founded on 
such transactiona — Id. 

(See now 7 & 8 Vict. c. 32, a 26.) 
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2. M. employed B, & Co., bankers in 
Edinburghy to obtain for him pay- 
ment of a bill drawn on a person 
resident at Calcutta. R, & Co. ac- 
cepted the employment, and wrote 
promising to credit him with the 
money when receiyed. R. h Go. 
transmitted the bill in the usual 
course of business to C & Co. of 
London^ and by them it was for- 
warded to India^ where it was duly 
pedd, by the person on whom it was 
drawn, to the Indian house. R. & 
Co. wrote to M,, announcing the 
fact of its payment, but never ac- 
tually credited him in their books 
with the amount. The house in 
India failed : 

Held, that R. & Co. were the agents of 
M. to obtain payment of the bill ; 
that payment having been actually 
made, they became ipso facto liable 
to him for the amount received; 
and Uiat he was not called upon to 
suffer any loss occasioned by the 
conduct of their sub-agente^ as 
between whom and himself no privity 
existed. — Mackerwy v. Ramsay^ 9 Cl. 
& F. 818. 

See Btmrne v. GaUiffe, 11 01. & F. 
45; Cooper v. Slade, 6 H. L. Gas. 798. 

3. The relation between a banker and 
customer who pays money into the 
bank, is the ordinary relation of 
debtor and creditor, with a super- 
added obligation arising out of the 
custom of bankers to honour the 
drafts of customers, and that relation 
is not altered by an agreement by 
the banker to allow interest on 
the balances in the bank. The re- 
lation of banker and customer does 
not partake of a fiduciary character, 
nor bear analogy to the relation 
between principal and &ctor or 
agent, who is qwi»i trustee for the 
principal in respect of the particular 
matter for whidi he is appointed 
factor or agent : 
Held, therefore, that an account be- 
tween bankers and their customer, 
not long nor complicated, but con- 
nsting of a few items and interest, 
is not a fit subject for a bill in equity. 
— Fofcy V. HiU, 2 H. L. Gas. 28. 

4. Trustees of a charity in DuhUn in- 
corporated by Act of Parliament, 
and having a common seal, possessed 
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stock in the public funds, which 
stock was in Ireland, registered in 
the Bank of Ireland, G., the secre- 
tary of the incorporated trustees, 
was allowed to have the seal in his 
possession. Five several powers of 
attorney, prepared in different years, 
sealed with the seal of the incor- 
porated trustees, the due affixing of 
which seal was attested by witnesses, 
who (though without any fraudulent 
intention) attested what was not 
true, since the seal was affixed by 
the unauthorised act of the secretary 
alone, were presented to the bank, 
and the stock was transferred. The 
facts were afterwards discovered, 
and G., the secretary, was indicted 
and convicted. By a power of 
attorney duly executed, the trustees 
then authorised C to trani^r the 
stock, but the bank refused to make 
the transfer. An action was brought 
by the trustees on this refusal ; the 
judge who tried the cause, told the 
jury that if under these circumstances 
the trustees had so negligently con- 
ducted themselves as to conmbute 
to the loss, the verdict must be given 
for the bank. On exceptions for 
this direction : 
Held, that it was wrong. — Bank of 
Ireland v. Trustees ofEvans^ Charities^ 
5 H. L. Gas. 389. 

See Svxm y. The North British 
Australian Company, 7 HnrL & N. 
603 ; 2 Hurl & G. 175. 

BANKRUPTCY AND INSOLVENCY. 

See Corporation, 17. 
1. An English commission passes per- 
sonal property in all parts of tiie 
world. 
An assignment under an English com- 
miasion of bankrupt vests in the 
assignees ipso jure, and without the 
necessity of intimation, the whole 
of the bankm|>t*s personal or move- 
able property in Scoiland \SiXiA the 
effects of all subsequent diligence by 
any Scotch or other creditor is thereby 
]>revented. Thus, where a commis- 
sion issued in England against a 
person, part of whose prepay con- 
sisted of certain shares of Carron 
Stock, in Scotland, and a creditor in 
Scotland afterwards arrested those 
shares: 

Held, affirming the judgment of the 
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Court of Session, that the title of 
tiie EnglUh assignees was preferable. 

There is no authority given by the 
EnglUh bankrupt statntes to compel 
a creditor to convey his Scotch pro- 
erty to the assignees.— £^/At^ v. 
»£«, 2 Dow, 230» 

2. A trust deed for the benefit of Scotch 

creditors, made by one of three part- 
ners in two Scotch firms, all of 
whom are also partners in EnglUh 
firms, is not such an act, in the or- 
dinary course of the partnership busi- 
ness, as to be valid against the other 
two partners or their representatives ; 
and the assignees under a genera] 
commission against all, cannot homo- 
logate it. — Douglas v. Broumj 2 Dow 
& C. 171 

3. The Stirling Banking Company, in 1 825, 

stopped payment, and a sequestra- 
tion soon after followed. Two or 
three years afterwards, before their 
funds had been realised, and their 
affairs wound up, they made an 
offer to the creditors, of a compensa- 
tion of 20 8, in the pound, with in- 
terest up to the period of the seques- 
tration, with security for payment, 
on approval of the composition by 
the Court. This was accepted by 
more than the statutory number of 
the creditors. Petitions for approval 
were presented, but were objected to 
by three creditors to a very compa- 
ratively small amount, on the ground 
that since the acceptance of the com- 
position it had been ascertained that 
the company had realised, or would 
roeedtly realise, ample funds to pay 
their debts in full, with interest to 
the time of payment. The Court, 
however, considered the composition 
reasonable at the time it was ac- 
cepted, and approved of it, and that 
judgment was affirmed by the House 
of Lords. — Robertson v. Aleaxinder^ 
2 Dow & C. 312. 

4. A, contracted a debt, and afterwards 

became a trader ; the debt remained 
unpaid ; he went out of trade, and 
then committed an act of bank- 
ruptcy : 
Held, that a commission of bankruptcy 
could be maintained upon such debt 
and act of bankruptcy .—^aiZ/M v. 
Grant, 1 CI. & F. 238. 
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See Bankrupt Acts, 24 & 25 Vict. 
0. 134 ; 26 & 26 Vict, c 99. 

5. A bankrupt is made defender to an 

action with the trustee nnder the 
sequestration, and a decree is pro- 
nounced against him in his absence. 
He is afterwurds allowed to come 
in without the trustee and lo4ge 
defences to the action ; after which 
the pursuers apply and obtain from 
the Court an order that he shall give 
security for the expenses of process 
before he shall be farther heaxd : 

Held, that the order in that advanced 
stage of the proceedings, is not well 
founded, and it is accordingly re- 
versed. Taylor v. Faxrlie^ 1 CL 
&F. 366. 

6. W, lent money on the security of an 

estate, which he believed, on the re- 
presentation of the borrower, to con- 
tain 96 acres, and to be ample security 
for the sum lent. The borrower, after 
paying the interest of the loan for 
four years, became bankrupt, and the 
trustees on his seouestered estate 
discovered that the description of the 
lands charged in security to W. did 
not comprise more than six acres. 
W. bein^ advised of the objection to 
his security, applied to the bankrupt, 
and obtained from him a corrobora- 
tive and supplemental bond, reciting 
the former deed, and subjecting the 
whole 96 acres as originally intended, 
to secure the loan, and W, obtained 
feoffment on this latter security be- 
fore the trustee in the sequestration 
completed his feudal titie : 

Held, by the Lords, affirming the inter- 
locutor of the Court of lesion, that 
the supplemental bond was void as 
against the trustee. — IngUs v. Mans- 
field, ZGL&Y.^e^2, 

7. A sheriff (before the passing of the 

6 Oeo, 4, c. 16), having no notice 
of a previous act of bankruptcy 
having been committed by a trader, 
seized his goods under a fi, fa.^ but 
withdrew upon an arrangement en- 
tered into between the execution 
creditor and the trader, receiving,how- 
ever, his poundage in the ordinary 
manner. A commission was after- 
wards issued on this act of bankruptcy : 
Held, by the Lords (Lord Denman dUs.), 
that the assignees might maintain 
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trover against the sheriff for the 
goods seiaed. 

SemhlA, that the receipt of poundage 
was evidence of a conversion by the 
Bheriff.—Garkmd v. CarlUU, 4 CI. 
& F. 693. 

8. A person who keeps a lodging-honse, 

and supplies the lodgers with food 
and wine, is a trader within the mean- 
ing of the bankrupt law. — King v. 
Simmonda^ 1 H. L. Gas. 754. 

9. A. entered into an agreement with B. 

and C. to serve them for seven years, 
at fixed wages, at the rate of three 
^ineas weekly, '* the party making 
default to pay to the other the sum 
of 500^ by way or in the nature of 
specific damages." A, was dismissed, 
he became bankrupt, and after the 
bankruptcy brought an action of 
asgumpsit on the agreement, to 
which the defendants pleaded his 
bankruptcy : 

Held, that this plea was an answer to 
the action, for that the right of ac- 
tion in respect of this breach of the 
agreement, passed to his assignees. — 
BeckJtam v. Drake, 2 H. L. Cas. 579. 

10. A person adjudicated a bankrupt un- 
' der the 12 & 13 Via, c. 106, must, if 
he desires to annul the adjudication, 
proceed under the 104th section of 
that statute. If he omits to do so, he 
can then only proceed by petition of 
appetd before the Vice- Chancellor. — 
Carter v. Dimmock, 4 H. L. Cas. 337. 

On the 16th February 1851, A. was ad- 
judicated a bankrupt. On the 19th 
a duplicate of the adjudication was 
served upon him ; he did not appear 
to show cause against the adjudica- 
tion, and on the 28th, notice of it 
was published in the *^ Gazette.*' On 
the 19th of March he presented a 
petition to the Commissioner to an- 
nul the adjudication. The Commis- 
sioner pronounced his decision on 
the 14th of April, and on the 23rd 
the bankrupt presented his petition 
of appeal to the Yice-Chancellor : 

Held (affirming a decision of Lord 
Chancellor IVuro), that the petition 
of the 19th of March was a petition 
of appeal against the Commissioner's 
adjumcation ; and therefore could 
not be presented to the Commis- 
sioner, whose jurisdiction in such 
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matter was then at an end ; that 
the party had no title to come be- 
fore the Yice-Chancellor, except on 
appeal against the adjudication, and 
that, for that purpose, the petition 
was presented too late. — Carter v. 
Dimmock, 4 H. L. Cas. 337. 

See Ee Plumstead Waterworks, 2 
DeG.,J.,&F. 31. 

11. A deed of arrangement, though exe- 
cuted by six-sevenths in number and 
value of the creditors of an insolvent 
estate, will not be binding on the 
rest, if executed so as to be capable 
of being carried into effect before 
the passing of the Act 12 & 13 Vict. 
c. 106. 
Quoere, whether such a deed to be 
within the statute must provide for 
the complete distribution of the in- 
solvent's estate and effects without 
any reservation whatever ? It seems 
that it is void, if it only provides for 
such distribution among those cre- 
ditors who are parties to it. 

Quasre, as to the effect of the word 
now in section 224 of the statute ? — 
Larpent v. Bihby, 5 H. L. Cas. 481 ; 
Noble V. Gadban, Id. 504. 

The rule which prohibits double proof 
is not confined to the case where one 
of two firms consists of only one 
person, who is also a member of the 
other firm, but applies likewise to a 
case where the two firms consist of 
several persons, some of whom are 
members of both firms. 

A. and B. were partners in Liverpool ; 
A.yB,, and C were partners in Per- 
nambuco. The two firms had dealings 
with each other. A., J?., and C drew a 
bill on A, and B., and sold it to per- 
sons at PernambucOy who believed that 
the partnerships were distinct, but 
that A. and B. were partners of 
both. On arrival in Liveipool, the 
bill was accepted by A. and £., but 
before the time for payment both 
firms became bankrupt. Under the 
law of Brazil, the holders of the bill 
proved against the estate of A., B., 
and C. at Pemambuco, and received 
a dividend, and then claimed to 
prove under the English commission : 

Held, that they were not entitledto 
this double proot.'—Goldsmid v. Ca- 
nenove, 7 H. L. Cas. 785. 
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Ex parte Moult, 1 Dea. A Gh. 44 ; 
Mont. 321, and Ex parte Hinton, De 
G. 550, confirmed. 

BARRISTER. See Attorney and 

Client. 
The employment of counsel as confi- 
dential legal adviser, disables him 
from purchasing for his own benefit 
charffes on his client's estates, with 
out niB permission ; and although 
the confidential employment ceases, 
the disability continues as long as 
the reason on which it is founded 
continues to operate. 

C, a barrister, who had been for 
several years confidential and ad- 
vising counsel to P., and had, by 
reason of that relation, squired an 
intimate knowledge of his property 
and liabilities, and was particularly 
consulted as to a compromise of 
securities given by P, for a debt 
which C, considered not to be re- 
coverable to the full amount, pur- 
chased these securities for less than 
their nominal amount, without notice 
to P., after ceasing to be his counsel : 

Held, that C.*s purchase, while the com- 
promise propiosed by P. was feasible, 
was in trust for P. ; and that C was 
entitled only to the sum he had paid, 
with interest according to the course 
of the Court.— Cbrter v. Palmer, 8 
a. & F. 657. 

A barrister who is a party to an appeal 
must elect to conauct his own case, 
or to have it conducted by counsel. 
— Neu) BruMwick Company v. Cony- 
beare, 9 H. L. Cas. 711. 

BENGAL CIVIL SERVICE FUND. 

A proposal was made to establish, bjy 
uie subscription of individuals (if 
approved of and aided bv the East 
India Company), a fund for the 
purpose of creating, at the end of a 
certain number of years, a retiring 
pension to beheld by members oi 
the East India Companv*s civil ser- 
vice in Bengal The directors did 
approve of the proposal, and under- 
took to nay in every year a sum 
equal to that subeciibed by the sub- 
scribing members. They suggested 
rules which were adopted, and in 
the course of the correspondence 
between the directors and the sub- 
scribers, it was settled by order of 
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the directors and consent of the sub- 
scribers, that a subscriber should pay 
a certain per-ceutage on his salary 
during the whole time of his service, 
and that if, when he wished to retire, 
he had not paid half (the other half 
being contributed by the company) 
of the amount of the principal of 
the retiring pension (which was fixed 
at 10,000 rupees, or 10002.) be must 
fully make up his half, but nothing 
was expressly declared as to what 
should be done with the excess, if 
his payments had exceeded the 
amount of the half : 

Held, affirming the judgments of the 
Courts below, that the subscribe 
was not entitled to have such excess 
refunded. — Boldero v. The LHrectort 
of the East India Company, 11 H. L. 
Cas. 405. 

BIDDINGS. See Auction. 

BILLS AND NOTEa See Pleading, 5. 

A, and B, are partners, and goods are 
purchased on the partnership ac- 
count. A. gives one bill for the 
price, B. gives another, and each 
accepts for the firm. One of the 
bills comes into the hands of C, the 
other into the hands of Z>., and both 
raise their actions against A, and B., 
the acceptors. 

A, and B. raise a process of multiple- 
poinding, and by the Court below 
are found liable in only once and 
single payment, and the matter is 
reduced to a competition between 
the holders of the two bills. 

C's bill has been indorsed by E^per 
procuration of F., and it being 
denied that E, had any power so to 
indorse, proof is offered of acts of 
agencv by^. for F,, which would 
lead the world in general to believe 
that E. had such power ; but the 
evidence is not allowed by the Court 
below to be gone into, and Z>. s bill 
is preferred. 

C appeals from this last judgment, but 
there is no appeal from the judgment 
in the multiple-poinding. 

It was said, arguendo by Lord Ekton 
(Chancellor) and Lord BedeedaU, 
that a power of indorsing per pro- 
curation did not require a special 
mandate, but might oe provwl by 
inference from facts and circum- 
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stanceB ; and though there might be 
fraud by E. upon F, that waa no 
answer to a honajide holder for valu- 
abU consideration. — Daviwn ▼. Bo- 
berUon, 3 Dow, 218. 

And that where two or more bilk were 
aooepted by a firm, each of them for 
the whole price of an article fur- 
niahed, and these bills got into the 
hands of bond fidt holders for Talue, 
the firm was liable for them all ; 
and therefore this was no case for 
multiple-poinding. — Id, 

Judgment, that the cause be remitted, 
with instructions to receive the evi- 
dence as to the procuration, &c. — Id, 

Sedquare, if it should turn out that 
both bills are perfectly and equally 
good, as the judsment that the ac- 
ceptors are liabto in only once and 
single payment, is not appealed from, 
and is final in the cause, upon what 
principle is it to be determmed that 
the one bill should be paid, and not the 
other? P«r Lord£;2efoii(Ghancellor), 
^' He must see clearer thieui I do, who 
can see the way out of this difficulty.** 

2. Lord M. dies indebted in more than 

100,000 Z.,and leaves funds applicable 
to the payment of his debts to the 
amonnt of only 50,0001. The widow 
enters into an obligation to pay the 
whole of her deceased husband*s 
debts : 

Held, by the Court of Session, and 
affirmed by the Lords, that the 
EngUih creditors under this obliga- 
tion az« entitled to interest on the 
bonds and bills of exchange till the 
principal is paid, on the ground that 
such securities carry interest by the 
law of England : 

SecuMy as to the simple contract debts, 
which by the law of England do not 
bear interest— l/oii^oiii«ry v. Bridgf., 
2 Dow &G. 297. 

3. A letter from the holders of a bill of 

exchanae to an indorser liable upon 
the biU, threatening legal proceed- 
ings if the bill is not paia, is no 
notice to such iudorser of the dis- 
honour of the hiXL^SolarU v. Pa^ 
mo', 2 CL & F. 93 

See Paul v. Joel, 3H.&N.456; 
affirmed, 4 H. & N. 355 

4. Where bills were drawn and accepted. 
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and became due in France, but the 
acceptor, a Scotchman, before such bills 
became* due, returned to Scotland, 
and there continued till his death : 
Held, by the Lords, reversing the deci- 
sion of the Ck>urt of Session, that 
more than six years having elapsed 
between the time of the bills be- 
coming due and the action being 
brought, the Scotch law of prescrip- 
tion applied, and that its effect was 
not prevented by the fact that the 
payee had taken legal proceedings 
m France during the absence of the 
debtor, and had obtained judgment 
against him.-— i>on v. Lippman, 5 01. 
& mT, 1. 

See Story's Oonjl, of Lawt—poM' 
eim; Bain v. Whitehaven Bailwag, 
3 H. L. Cas. 1 ; Jeffrey v. Booeey, 4 
H. L. Cas. 816 ; uirron Cdmpang v. 
Jdaclaren5K, L. Cas. 416 ; GoUkmid 
V. Cazenoue, 7 H. L. Cas. 801. 

5. The register of protests for non-accept- 

ance and non-payment of bills of ex- 
change and promsisory notes,— estab- 
lished by the Scotch Acts of 1681 and 
1696, and the 12 Geo, 3, a 72, and 23 
Geo. 3,c. 18,— is a public document, to 
which everybody has a right of ac- 
cess, and the publication of which, 
in a printed paper, does not consti- 
tute a libellous publication.— F^m- 
ing V. Newton, 1 H. L. Cas. 363. 

6. A, made a promissory note payable on 

demand, with interest, in &vonr of 
B, and C, the executors of D. A, 
was, with several other relatives, to 
be entitled to benefits under Z>.*s will, 
upon the coming of age of the 
youngest legatee named in the will. 
By an agreement made between the 
legatees, the executors were autho- 
rised to lend the funds in their 
hands on personal security, and a 
part of those funds having been lent 
to ^. (as well as to the other lega- 
tees), he gave the executors the 
note in question. By the agreement 
it was settled that the notes given to 
the executors should not be sued on 
until the youngest legatee had arrived 
at the age mentioned in the will. The 
executors did not sign this agree- 
ment, but, when it had been signed 
by the other parties, took it into 
their possession. The executors 
brought the action on the bill while 
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the legatee in question was alive, and 
before he had attained the specified 
age. A, pleaded the agreement as 
an answer to the action, ayerring 
that the pUuntifb accepted and re- 
ceiyed the note on the terms and 
conditions of the agreement, and 
that the yonngest legatee was still 
under age at the time the agreement 
was proved : 

Held, that the plea was bad in sub- 
stance, for that the agreement was 
collateral, and was not between the 
same parties as the note. — Salman v. 
ire66,3H.L. Ga8.510. 

7. The agent and manager of the busi- 
ness of a London firm, who resided in 
Sweden^ gave to a iperchant there 
about to draw biUs on that firm, an 
" assurance that the bilk will be ac- 
cepted ;" whereon bills of lading of 
cargoes of timber were transmitted 
to the London firm, and bills of ex- 
cha^e were drawn against them : 
Held, that this assurance, though thus 
made and acted on, was not as be- 
tween the London firm and the fo- 
reign merchants, to be treated as 
equivalent to an acceptance of the 
buls, so as to vest in the London firm 
legal rights from the time of such 
assurance given. — Hooart v. DreaseTf 
7H.L.Cas.290. 

S. and S,y trading in that name, be- 
coming embarrassed, executed a deed, 
to which thejr were parties of the first 
part; certam of ihe creditors, as 
trustees of the second part ; and the 
general scheduled creditors (among 
whom the trustees were named) of 
the third part. The deed empowered 
•the trustees to carry on the business 
under the name of the ** /Stonton Iron 
Company," to execute all contracts 
and instruments necessary to carry it 
on ; to divide the net income to be 
taken amouff the creditors in rate- 
able proportions (such income to be 
deemed the property of S, and iS.), 
with power to the majority of the 

• creditors, assembled at a meeting, to 
make rules for conducting the busi- 
ness, or to put an end to it sdtogether ; 
and after the debts had been dis- 
charged, the property was to be re- 
transferred by the tmstees to S, and 
8. Two of the creditors, C, and IT., 
were named among the trustees. C. 
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never acted. W. acted for six weeks, 
and then resigned. Some time after- 
wards, the other trustees, who con- 
tinued to carry on the busineas, be- 
came indebted to J7., and gave him 
bills of exchange, accepted bj them- 
selves, '^Per proc. the Stanian Iron 
Company :" 

Held, that there was no partnership 
created by the deed, and that con- 
sequently C. and W. could not be 
sued on the bills as partners in the 
company. 

Held also, that they could not be sned 
for goods sold and delivered, there 
being no distinction, upon the ques- 
tion of liability, between the bills 
and the consideration for which they 
were given. — Cox v. Hickman^ 8 H. L. 
Cas. 268. 

BILL OF LADING. 

1. A carrier by sea, under a bill of lading 
of goods ^' to be delivered in the like 
good order and condition at the 
aforesaid port of &o., all and every 
the dangers of the sea, &c. excepted, 

unto Mr. or assigns, on paying 

for the said goods freight and diarges 
as per margin, with primage and 
average accustomed," is not entitled, 
immediately on the arrival of the 
vessel, and without notice to the 
owner, to land the goods ; and if he 
should land them, and they should be 
destroyed, he will be answerable to 
the owner for the loss. — Bourne v. 
Gatllff, 11 CI. & F. 45. 

BOND. See Fraud. Pleadimq, 2. 

1. In an action to reduce a cautionarr 
bond on two grounds, first, fraud, 
secondly, that &e bond had not been 
duly executed according to the forms 
of the Scotch law, the Court of 
Session pronounced no decision on 
the second point. The case was re- 
mitted to the Court of Session to 
decide whether under the Acts 1681, 
0. 5, and 1696, c. 15, the bond was 
valid, notwithstanding the alleged 
defects in the execution, the party 
impeaching the bond being declared 
entitled, should it be declare to 
have been valid, to ffo into evidence 
as to the alleged fraud. — Smith v. 
Governor cmd Company of Bank of 
Scotland,! Dow, 272. 

See Raiiton v, Matthews, 10 CI. & F 
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934 ; Hamilton ▼. Watson, 12 CI. & 
F. 109; Squire v. WhiUon, 1 H. L. 
Oas. 333 ; Bonar v. Macdonald^ 3 H. 
L. Cas. 226. 

2. ^., an expectant heir« being indebted 
to B., his friend and father-in-law, 
and B. being indebted to C, A, giyes 
C. po9i obit bonds in discharge of his 
debt to B., and C. gives B. credit in 
account for half the amount of the 
bonds. After the death of A.^s 
father, when the bonds had become 
payable, A. and B., by deeds deli- 
berately executed, acknowledge the 
fairness of the transaction. A. then 
files a bill against C. and B., to set 
the bonds aside, on the ground of 
imposition and want of considera- 
tion ; and afterwards dismisses his 
bill as against B., and examines him 
as a witness ; so that no relief could 
be had by any party against B. in 
that cause : 

Held, by the Lords, reversing a 
decree of the Irish Chancery, that 
under these circumstances of ac- 
knowledgment, dismissal, and ex- 
amination of B. as a witness, A. had 
debarred himself from impeaching 
the consideration for the bonds, and 
that he could not impeach the secu- 
rities for fraud or imposition ; but 
that from the confidential situation 
of B., with regard to .^., and the 
knowledge which C had of all their 
transactions, the bonds ought not to 
be available as post obit lx>uds, but 
only for the sums actually allowed 
by C. as the consideration for them, 
with interest from their dates. — 
Bemal v. The Marquis of Donegal, 3 
Dow, 133. 

See Earl of Mansfield v. Ogle, 7 
De G., M., & G. 181 ; Banaiyne v. 
Barrington, Cas. temp. Nap. 459. 

3. A. gives a cautionary obligation to 
B., and engages to transfer and 
assign to him certain property in 
security, to enable B, to raise 
money, under an agreement, by 
which certain contemporaneous con- 
ditions were to be performed by B., 
and then gives B. a letter and orders 
for the property, in which the con- 
ditions were not mentioned. C 
advances money for B., obtains an 
assignation of Uie letter and orders, 
and brings an action of adjudica- 
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tion in implement of his obligation 
against A,, alleging that the money 
had been advanced on the faith of 
the letters and orders, and not on 
that of the agreement, of which B. 
had not performed his part. So 
found by the Court below, and 
decree for (7. But the judgment 
reversed by the House of Lords, on 
the ground that C, before he ad- 
vanced, or became bound, to advance 
money for B., had such notice of 
the existence of some agreement re- 
lative to the obligation by ^., as 
imposed upon him the duty of 
inqninr as to it-s terms : also on the 
ground that the letter by itself was 
an obligation without consideration, 
and that the agreement must be let 
in to give it validity, &c. — Grant v. 
(Campbell, 6 Dow, 239. 

See Oufen v. Homan, 4 H. L. Cas, 
997. 

4. The Commissioners under an Act of 

Parliament lent money to A,, who, 
together with B. as his surety, 
entered into a bond for its repay- 
ment. A. obtained from the Com- 
missioners several extensions of time 
for the payment, without the privity 
or knowledge of B., the surety. A,, 
after some time, became bankrupt, 
and proceedings were then taken 
against B. He filed a bill to 
restrain the Commissioners from 
taking these proceedings, on the 
ground that the indulgences granted 
, to .^., without his privity or know- 
* ledge, had discharged him : 

Held, that he was discharged. — 
Bank of Ireland v. Beresford, 6 Dow, 
233. 

See Bonar v. Macdonald, 3 H. L. 
Cas. 226 ; General Steam Naxngation 
Company v. Bolt, 6 Com. B. (N.S.) 
580 ; Harrison v. Courbould, 3 B. & 
Ad. 39 ; Strong v. Foster, 17 Com. 
B. 222 ; Owen v. Homan, 4 H. L. Cas. 
997 ; Oswald v. Mayor of Berwick, 5 
H. L. Cas. 85G. 

5. The grantor of a heritable bond was 

taken bound "to infeft and seize, 
A, B. and his foresaid, on our own 
expenses, in the lands and others 
above disponed, to be holden from 
me of and under my immediate 
lawful superiors thereof, in the same 
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manner as I hold the same myself, 
and for payment of the same feu 
duties as I pay, or am bound to pay 
therefor.** No confirmation from 
the superior was obtained : 

Held, by the Lords, affirming a 
judgment of the Court of Session, 
that this was a public holding, and 
invalid for the want of confirma- 
tion. — SUoentan v. Bowand^ 2 Dow 
&G. 104. 

6. Two ladies entrusted much of the 

management of their afEairs to A,j 
who was not a professional person. 
In the course of business A. became 
bound with them in a bond for 
10,000^ given on their account; on 
the same day, they executed a bond 
to A. for 12.000^ The survivor of 
the two ladies afterwards, by her 
will, left a legacy of 2000 1 to A. 
The bond for 12,000/. was, on the 
face of it, a simple money bond : 

Held, that it must be taken to be a 
simple money bond, unless impeached 
by evidence which showed that it was 
partly for indemnity ; and that the 
burden of proving it to be an indem- 
nity bond lay on the party impeach- 
ing the bond. — Nicol v. Vaughany 
1 a. & F. 49. 
iSse a C. again, 1 GL & F. 495. 

7. In a suit for administration of assets of 

obligors in a common money bond, 
the Master, under an order of refer- 
ence made by consent, enabling him 
to inquire into the consideration and 
all the circumstances relative to the 
bond, reported that it was a volun- 
tary bond, ffiven as a bounty to the 
obligee. The representatives of the 
obligors and the obligee took ex- 
ceptions to the report ; the former 
alleging that it was a bond of in- 
demnity, the latter claiming it 
partly for money advanced, and 
partly for services performed. The 
Court below refused leave to with- 
draw the obligee's exceptions, and 
directed issues to try whether the 
boud was given for money and ser- 
vices, or as a gift, or for indemnity. 
This House, on appeal, reversed that 
order, and remitted the case to the 
Court below to decide these ques- 
tions, on Uie evidence before it. 
The Court bdow decided accordingly 
upon a new bearing, and declared the 
bond to be partly for counter-secu- 
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rity, and partly a gift for aervicesL 
This House, upon appeal, reversed 
that decision also, and ordered the 
Master's report to be confirmed. The 
Court below subsequently npon the 
hearing of counter - petitions, one 
presented by the representative of 
the obligee, praying payment of the 
bond and interest, the other by the 
representative of the obligors, pray- 
ing for leave to institute a new suit 
to impeach the bond on the ground 
that a gift from a principal to an 
agent was invalid in equity, decreed 
for such suit, and granted an injunc- 
tion a^^ainst any proceeding on the 
bond m the meantime. This House, 
upon appeal, reversed that decree, 
holding that, as the respondent 
omitted to take advanta^ of any 
of the opportunities of raising that 
objection to the bond in the pre- 
ceding inquiries, it was not now com- 
petent for him to harass the other 
party by a new suit, in which no new 
evidence could be produced. — Nicol 
▼. Vaughan, 1 CL & F. 495. 

8. A.y in consideration of the intended 
marriage of his niece, entered into a 
bond, with a penalty conditioned, to 
give by will or otherwise, unto or in 
trust for her or the issue of the in- 
tended marriage, so much in money, 
or in valuable effects, as he shoold 
by his will give or bec[ueath to any 
one of his next of km, or to any 
other person whomsoever : 

Held, that this condition was not to 
be satisfied by the penalty, but mast 
. be specifically performed. All volun- 
tary assignments and transfers of 
personal property, and all convey- 
ances of real estate purchased subse- 
quently to the date of the bond, in 
which real estate or personal pro- 
perty the obligor retained a life 
mterest, were declared to be in the 
nature of testamentary disposition 
to be considered in equity, for the 
purpose of giving effect to the trne 
intent of the agreement in the bond, 
as if the said estates had been given 
or devised by the obligor's will. The 
persons entitled to the benefit of 
the bond, were declared to be spe- 
cialty creditors upon the obligors, 
estate for satisfaction of their (£iim8 
under the bond.— Looon v. WienhoU. 
1C1.&F.6U. 
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See Jordan v. Money ^ 5 H. L. Caa. 
185 ; SmUh ▼. Otbome, 6 H. L. Caa. 
386 ; Burrowea ▼. Gore^ 6 H. L. Caa. 
907 ; BeU ▼. Clarke, 25 Beav. 440 ; 
Jeffries v. ^feasoiu^er, 8 H. L. Caa. 
611 ; Loxley v. Heaih, 1 De Q., F., 
& J. 490 ; Graham y, Wickham, 1 De 
G.,J.,&8.48a 

9. Ko action can be maintaaaed on a 

bond given to a person in eonsidera- 
tion oi hia doing aomething oontrary 
to the terms of letters patent, and 
he is equally incapable of recovering, 
whether he knew or did not know 
the terma of the letters patent — 
Dwergier ▼. Felhwi, 1 CI. & F. 39. 

See Darcliiy'8 case, 26 Beav. 178 ; 
In re Aston, 27 Beav. 480. 

The illegality of the condition of the 
bond may be ahown by the plaintiff 
in stating the bond itself with the 
condition in his declaration, or if 
he omits to state the condition, and 
confines himself, as he did in this 
case, to mainly setting forth the 
obligatory part of the bond, the 
conditioa ma^ be ahown by the de- 
fendant WL his plea, and the Court 
will e<|nally take notice of the ille- 
gality m either case. — Id, 

10. Watson undertook, bv bond, jointly 
and severaUy, with the trustee of a 
bankrupt eatate inScoUand, to answer 
to the extent of 1000/. that the 
trustee should faithfuUjr discharge 
his office, account for his manage- 
ment of the estate, &c. The er^i- 
tors of the bankrupt, according to 
the bankrupt law in Scotland, chose 
Commissioners to act for them, and 
to superintend the proceedings of 
the tmstee. The trustee having 
managed the estate for 13 years 
without censure, was, in the 14th 
year, found to have, by various con- 
trivances amounting to fraud, ab- 
stracted from the bankrupt estate 
a large sum, and bis accounts 
were deficient to the amount of 
1008/. The bond being put in suit 
against Waison, the co - obligor and 
surety, he pleaded that the Com- 
missioners, by neglect and conniv- 
ance, had caused and permitted the 
truatee*s default, or, knowing it, had 
concealed it from him, but of this 
imputation he did not give any proof. 
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and it was denied by the Commis- 
aioners : 

Held, by the Lords, reversing the judg- 
ment of the Court below, tbat the 
surety was not discharged from bis 
obligation b^r the alleg^ neglect of 
the Commissioners in not detecting 
the fraud and malversation of the 
trustee. — Madaggart v. Watson, 8 CI. 
& F. 525. 

See Black y. Moman Bank, 15 
Moo. P. C. 477 ; RaiUon v. MaUhews, 
10 CI. & F. ^^\Bonary,Macdonald, 
3H. L.CaB.228. 

11. R, and S., partners in trade, executed 
in the year 1811, four joint and 
aeverai bonds to O., to secure repay- 
ment with interest of 10,000/. ad- 
vanced to them by his acceptance 
and payment of four bills of ex- 
change, amounting together to tbat 
sum. Two of the bonds were made 
payable in 1817, and two in 1818. 
£. died early ia 18 1^5, and his execu- 
tors agreed with R, and with K^ 
who was then in partnership with 
R, in place of S., that R. and K., in 
oonsiaeration of the outstanding 
debts and effects of the former part- 
nership, shonld pay certain sums to 
the executors, and should also in- 
demnify ^.*s estate i^^nst certain 
scheduled debts, including these 
bonds. No notice of that agree- 
ment was given to O. He con- 
tinued to receive interest on the 
bonda from the new firm as well 
after as before they became due, and 
the annual accounts which the firm 
fumished to him contained an ac- 
count of the dividends due to him 
on 17,000/. stock, which he lent to 
the new firm. From 0.*s corre- 
spondence with that firm in 1820, it 
appeared that he had in 1817 given 
them three years' farther time for 
payment of the bonds, and that in 
1820 he gave 12 months' farther 
time. These indulgences were 
granted without consent of ^.'s exe- 
cutors. In 1823, O. took from R. 
and K. a collateral security for pay- 
ment of the debt, expressly reserv- 
ing his right against iS.*s estate in 
respect of the bunds, but concealing 
this arrangement from jS.*s execu- 
tors. In 1829, 0.*s executors, to 
whom he had assigned the bonds be- 
fore his death, appUed for payment 
C 
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of them to S.'s executors, who there- 
upon filed their bill, prayio^ that it 
might be declared that their testa- 
tor's estate was discharged from the 
bonds: 

Held, that the indulgence granted by 
0. for the payment of the bonds in 
1817, without consent of 5/s execu- 
tors, had the effect of discharging 
his estate.— OaA;% v. Pasheller, 4 
CL&F. 207. 

See Owen v. Homan^ 4 H. L. Gas. 
997. 

12. G. R. became a partner in a mercan- 
tile house in Ireland^ in the year 
1801, and having no ready money to 
bring into the firm, and being in 
London^ he obtained from N, k Co., 
London ban kers, a cred i t for 1 0,000 L, 
by giving them his bonds, with war- 
rants of attorney, to confess judg- 
ments to secure the payment of the 
loan. Four bonds, drawn on Irish 
stamps by the London bankers' law 
agent in Ireland^ were executed there 
by G. li., who resided in Irelandy and 
had large estates there, and none 
elsewhere. Each of the bonds was 
expressed to be for the sum of 
5000 /. ; conditioned for the payment 
of 2600 /, " sterling, good and lawful 
money of Great Britain, vnth legal 
interest.'' The last of the bonds was 
payalle in March 1804. The war- 
rant of attorney to each bond was 
expressed to be to confess a judg- 
ment upon a bond for 5000 /. *' ster- 
ling, good and lawful money of Great 
Britain, vnth legal interest of like 
lawful money of Great Britain,'' The 
judgments were entered up in the 
Court of King's Bench in Ireland in 
the usual form, and had the word 
" sterling " only. The 10,000 1 put 
to G, E.'s credit in the London bank, 
were applied in paying, in London, b^ 
(?. i?.'s direction, bills drawn by his 
partners in Ireland, Payments on 
account were made by G. R. and his 
agents, to ^. & Co.'s law agent in 
Dublin, in Irish currency, and he 
acknowledged these payments. The 
assignee of the securities, several 
years after, filed a bill in Ireland 
against 6r. R'% heir-at-law and exe- 
cutor, claiming full principal and 
interest ; and thereupon a question 
was raised, whether the debt was to 
be repaid in English or Irish cur- 
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rency, and with English or Irish in- 
terest : 

Held, by the House of Lords (reversing 
so far the decree of the Lord Chan- 
cellor of Ireland), that the sums se- 
cured by the bonds should be treated 
as principal money of English cur- 
rency, bearing English interest, pay- 
able in London, with exchanges on 
the payments made by G. R. on the 
foot of the bonds at the rate of the 
day on which such payments were 
made.— iVoc/ v. Rochfort, 4 CL & F. 
158. 

13. Where a bond which, on the face of 
it appears to be a simple money 
bond, is given to secure a sum cer- 
tain, with interest, it must be con- 
strued, so far at least as regards the 
surety, as given to secure the debt 
then existing, and not to cover 
floating balances. — Walker v. Hard- 
man, 4 CI. & F. 258. 

The conduct of the principals, creditor 
and debtor, with respect to such a 
bond, will not affect the rights and 
liabilities of an innocent surety, who 
has not authorised their dealing with 
the bond in a particular manner. — Id. 

The fact that a bond is payable on 
demand, and that interest is payable 
from the date of the bond, is a cir- 
cumstance to show that it is a simple 
money bond, and not a bond to secure 
floating balances. — Id. 

14. The rule as to liability of sureties 
in a bond is the same in Scotland as 
in England, namely, that they are 
not to be discharged from their 
obligations, unless the contract be- 
tween them and the obligees is varied 
by a positive contract between the 
obligees and the principal, without 
notice to the sureties. It is the duty 
of a surety to see that his principaJ 
does his. — Creighton v. Rankin^ 7 CI. 
& F. 325. 

15. The bond given by a collector and 
his sureties to the Commissioners of 
Land and Assessed Taxes, under the 
43 Geo 3, c. 99, is broken, if the taxes 
collected in any one year are not 
duly paid up*by the collector to the 
account of that year. — Gwynne v. 
Bumell, 7 CI. & F. 572. 

The breach of the condition of the 
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bond is equally complete, and the 
sureties are equally liable, though 
all the monies collected in the year 
for which they are sureties should 
be in fact paid in, if any part of 
them should be appropriated by the 
collector, and received by the Com- 
missioners, in satisfaction of the 
arrears of a former year. — Gwwmc v. 
DumeH, 7 CI. & F. 572. 

Such appropriation of part of the 
^ monies of one year to the payment 
of the arrears of a former year, will 
not prevent the Commissioners from 
maintaining an action on the bond 
against the sureties for the year in 
which the money collected has been 
so misappropriated. — Id, 

The Commissioners may come upon 
the sureties after they have sold the 
lands and goods of the collector, but 
die seisure and sale of his lands and 
goods is a condition precedent to 
their right of action against the 
sureties, and they are not entiUed 
to require notice of such lands and 
goods in order to perform the con- 
dition. — Id. 

See Bonar v. MacdonaU, 3 H. L. 
Gas. 226 ; Owen v. Homan, 4 H. L. 
Cas. 997 ; Oswald v. Mayor of Ber- 
wick, 5 H. L. Cas. 856. 

16. A partnership composed of three 
persons. A., B.^ and C, gave a joint 
and several bond to a bank, to cover 
advances to be made to them by the 
bank on a cash credit; A, died, B,, 
the son and heir of ^., within one 
year after his f ather^s death, gave to 
the bank a heritable bond over his 
father's estates, for securing pay- 
ment of advances to be made by the 

. bank: 

Held, that this was a bond for his own 
and not for his father's debts, and 
was consequently void under the 
8e9t(k Act of 1661, as a bond granted 
hj the heir within one year of the 
ancestor's death.— i2oya/ BaxUe of 
S<fUand v. ChriaUe, 8 CL & F. 214. 

17. In construing an agreement in the 
form of a bond, in which a surety 
became liable for the due fulfilment 
of an agent's duties therein particu- 
larly enumerated, a general clause 
in the obligatory part of the bond 
miist be interpreted strictly, and 
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controlled by reference to the prior 
clauses specifying the extent of the 
agency : 

Held, accordingly (affirming the judg- 
ment of the Court of S^ion), that 
monies received by an agent on 
account of his employers during the 
time of his agency, but not in pur- 
suance of the particular agency dis- 
closed to the surety by the specified 
conditions in the bond, were not 
covered by the surety's obligations 
*' that during the whole time the 
said J. D, B, (the agent) shall con- 
tinue to act as agent as aforesaid, in 
consequence of the above-recited 
agreement, he shall well and truly 
account for. and pay to us (the em- 
ployers), all sums of money received 
by him on our account." — Napier v. 
Brace, 8 CI. & F. 471. 

18. A party became surety in a bond for 
the fidelity of a commission agent 
to his employers. After some time 
the employers discovered irregula- 
rities in the agent's accounts, and 
put the bond in suit. The surety 
then inRtituted a suit to avoid the 
bond, on the ground of concealment, 
by the employers, of material circum- 
stances uifecting the agent's credit 
prior to the date of the bond, and 
which, if communicated to the surety, 
would have prevented him f ram un- 
dertaking the obligation. On the trial 
of an issue whether the surety was 
induced to sign the bond by undue 
concealment or deception on the part 
of the employers, the presiding judge 
directed the jury, that the conceal- 
ment to be undue must be wilful and 
intentional, with a view to the advan- 
tages the employers were thereby to 
gain: 
Held, by the Lords (reversing the 
judgment of the Court of Session), 
that the direction was wrong iu point 
of law. 

Mere non-communication of circum- 
stances affecting the situation of the 
parties, material for the surety to 
know, and within the knowledge of 
a person obtaining a surety bond, 
though not wilful or intentional, or 
with a view to any advantage to 
himself, is undue concealment, and 
will release the surety. — RaiUon v. 
Matthews, 10 CI. & F. 934. 
19. A surety is not of necessity en titled 
c2 


36 


DIGESTED INDEX. 


to receiye, without inquiry from the 
party to whom he is about to bind 
nimself, a full disclosure of all the 
circumstances of the dealings be- 
tween the principal and that party. 
If he requires to know any particular 
matter, of which the party about to 
receive the security is informed, he 
must make it the subject of a dis- 
tinct inquiry. An obligation to a 
banker by a third party to be respon- 
sible for a cash credit to be given to 
one of the banker's customers, is not 
avoided by the fact that immediately 
after the execution of the obligation, 
the cash credit is employed to pay off 
an old debt to the banker. — Hamilton 
V. WaUon, 12 CI. & F. 109. 

See Squire ▼. Whitton, 1 H. L. Gas. 
333 ; Bonar ▼. Macdonald^ 3 H. L. 
Gas. 226. 

20. A bond, void in law, may be enforced 
as an agreement in equity, subject 
to the effect of the equitable cir- 
cumstances under which ft was made. 
An instrument purporting to be 
a bond, executed by the obligor with 
blanks for the name of the obligee, 
and therefore void in law, is in- 
operative in equity as an agreement, 
there being no second contracting 
ptrty. A party joining as surety 
m a bond ought to be informed of 
the nature of the obligation, name 
of the obligee, and the relation in 
which he stands to the principal 
obligor. M, induced W, to join 
him, as surety, in a bond for repay- 
ment of a loan, saying he only wanted 
time to realise securities, and he 
would hold her harmless, if. and 5., 
being trustees of a fund, sold it 
it with the consent of J?., the ceatui 
que trusty and thereby raised the loan 
for J/., who informed W, that D, was 
the lender, but did not inform her 
how the loan was raised : 

Held, that B, not being in fact the 
lender, his personal representatives 
had no privity of contract with or 
equities against TT.fand that in con- 
sequence of the concealment from 
Iter of the real nature of the trans- 
action, she was in equity altogether 
released from the bond.— S^utre v. 
Whiitm. 1 H.L. Cas. 333. 

See Bonar v. Macdonaldy 3 H. L. 
Cas. 226 ; Owen v. Homan^i H. L. 
Cas. 997. 


Bond— eofi/tnuei. 

21. By the marriage settlement of R. B. 
in 1767 there was (in addition to 
other things), a sum of 15002., se- 
cured for the portions of younger 
children of the marriage, to be ap- 
portioned as he might think fit. In 

1806 his daughter (a younger child) 
married O, &., and on occasion of 
that marriage R. B. executed two 
bonds to secure payment of two 
sums, 10002. and 500/., payable on 
his death ; the former not to bear i^ 
terest till his death ; the latter to 
bear interest from the. execution of 
the bond. These bonds were accom- 
panied by warrants of attorney, on 
which, however, judgments were never 
entered up. On the same day a mar- 
riage settlement was executed, which 
vested these two bonds in T. B. 
{R, B's son and heir-at law) and 
J. H, C as trustees (they being so 
described in the bonds themselves), 
on trust to pay the interest to G. G. 
and his wife during their lives, and 
after their deaths in trust for the 
children of the marriage, in such 
shares as G. G, should appoint ; other- 
wise equally. No appointment was 
made. In 1807 T, B, married, and 
on his marriage a settlement was exe- 
cuted, by virtue of which the estates 
of R. B. were conveyed to trustees 
for the term of 300 years on certain 
trusts, one of which was to raise a 
sum of 5000 /., and apply the same 
in the first instance to pay the 1500/. 
the portions for R, ^.*s younger chil- 
dren, and the rest to the payment of 
such specialty debts as ^^ are now due 
and owing" by R, B ; and if there 
should be any residue, to pay over 
the same to R. B. Subject to this 
term, the estates were conveyed to 
R. B. for life, to T, B. for life, and 
to the first and other sons of T. B 
in tail male. R. B. died in 1816, and 
T, B, eiitered into possession of the- 
estates. R, B.'s widow took out pro- 
bate of his will, and received general 
assets to the amount of 7500/. 
T. B. died in 1836. Interest on the 
sum secured to G, G. was paid during 
his life, by the agent of T. B,, and of 
his son R. B, the younger, who had 
succeeded under the setUement of 

1807 to the estates. A part of the 
sum of 5000/. was raised in 1844, 
and the 1500/. secured by the set- 
tlement of 17C7, as portions for 
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younger children paid off, bnt the 
1500/. secured by the bonds were 
not raised. In 1846 G. G. died. 
There was no evidence of payment 
of interest after his death. In 1848 
the children of G, G. filed their bill 
against R, B, the yonnger, R. G. (one 
of their brothers, who for the pur- 
poses of the soit had taken out ad- 
ministration (Je bonis non to R, B. the 
elder), and against the possessor of 
the term, praying that the money 
secured, by the bonds might be satis- 
fied out of the term, &c. An in- 
quiry and accounts were directed, 
aud a report made and confirmed on 
farther directions. An appeal was 
then brought against the original 
decree, and this decree on farther 
directions :| 

Held, that nnder the special circum- 
stances existing here, the suit was 
maintainable ; that though the per- 
sonal representative of R, B. the 
elder was primarily answerable, yet 
as the trustees of the bond debt 
could only sue the person in whom 
the term was now vested, as that 
person must then sue R, B. the 
younger as holder of the estate which 
was subject to the term, and as R, B. 
the younger, besides being the holder 
of that estate, was also the represen- 
tative of T. jB., the trustee of the 
bond debt under the settlement of 
1806, a Court of Equity, seeinff that 
all the parties reaDy interested were 
before it, would not, especially after 
an inquiry and report, dismiss the 
biU for matter of form, and thus 
create a necessity for such a multi- 
plicity of needless suits. — Burrotoes 
V. Gore, 6 H. L. Cas. 907. 

Held also, that the settlement of 1806 
created a trust in respect of the bond 
debt ; but that debt was not within 
the words of the settlement of 1807, 
a debt of R. jB., then **due and 
owing," but that it would have been 
so hsA the trustees performed their 
duty by entering up judgment on 
the warrants of attorney, and that 
their neglect in this respect could 
not be set up as a defence by R, B, 
the younger, as the owner of the 
estate, he himself being also the re- 
presentative of the surviving trustee, 
and, as feuch, bound to obUun pay- 
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ment of the money secured by the 
bond. — BurroweB v. Gore, 6 H. L. 
Cas. 907. 
Per Lord St, Leonards : These bonds 
were equitable charges on the land. 
—Id, 

Held (Lord Wensleydale dies,), that the 
Statute of Limitations, 3 & 4 Will. 
4, c. 27, did not operate as a bar to 
this suit, an express trust of a charge 
upon land bemg by the true con- 
struction of that statute, as much 
saved from its operation as an ex- 
press trust of the land itself ; and as 
Robert Burrowes the younger repre- 
sented his father (the surviving 
trustee of the bonds), and was him- 
self the owner of the estate out of 
the term in which these bonds were 
by the trusts of the deed of 1807 to 
bo satisfied, he was at once the hand 
to pay, and the hand to receive, and 
he therefore could not set up the 
statute as his defence for not per- 
forming the trust. — Id. 

Held also, that the ri£[ht of these cestuia 
que trust did not arise till the death 
of G. G. in 1846, and that as they 
had brought their suit within two 
years afterwards, the 3 & 4 Will. 4, 
c. 27, did not in fact apply to them. 
— /rf. 

BOUNDARIES. See Contract, 4. 

1. Semble, that the possession of shealings 

is very strong evidence of right in 
questions as to boundaries in the 
Highlands. — Seaforth v. Hume^ 2 
Dow, 339. 

2. A claim of right of common on the 

high grounds in the Highlands, 
where the title depends on usage 
and possession, must be rested on 
very clear evidence. — Fraser v. Chis- 
holm, 2 Dow, 561. 

3. Per Lord Redesdale : In wastes where 

there are no fences, the boundaries 
are usually settled in such a manner 
that the eye may draw the line from 
a particular spot to some other visible 
object, that tne herds may see when 
cattle are trespassing. — Dixon v. Gra- 
ham, 5 Dow, 216. 

4. By lease made in 1719 the lessor de- 

mised, for three lives, renewable for 
ever, all that part of the townland 
of B., containing '609 acres arable, 
c 3 
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meadow, and pasture, bounded f n 
the south by D., on the north and 
east with X. JV., and on the west 
with T/r and TF/s land, with all 
rights thereto belonging, excepting 
and reserving all mines, quarries of 
stone and coal, and all royalties, and 
all timber above and under ground. 
There were several renewals of the 
lease in the same terms as to the 
contents and boundaries of the de- 
mised premises : 

Held, by the Lords, affirming judgments 
of the Courts in Ireland, that 400 
acres of B., bog, and land reclaimed 
from bog, which were situated within 
the ambit of the specified boundaries, 
pafised under the lease and renewals 
thereof in addition to the 509 acres, 
arable, meadow, and pasture. — Jack 
T. McIrOyre, 12 CI & F. 151. 

BRIBERY. 

1. The 17 & 18 Vict, c. 102, s. 2, de- 
clares guilty of bribery " every per- 
son who shall, directly or indirectly, 
by himself or by any other person, 
give or agree to give, or promise 
money, &c., to any voter, in order to 
induce any voter to vote, or refrain 
from voting, &c., or shall .corruptly 
do any such act as aforesaid, on ac- 
count of any voter having voted or 
refrained from voting," &c., provided 
that this shall not extend to money 
paid on account of legal expenses 
hondfide incurred. 

An election was about to take place at 
C. S. was one of the candidates. 
In the committee-room of /S., the 
question was du^cussed whether pay- 
ing the expense of bringing up out- 
voters was legal. 5., after referring 
to a law book, said that it was, but 
limited it to the payment of expenses 
out of pocket. A circular had been 
previously prepared and printed re- 
questing out- voters to come up and 
vote for S, Upon S. making this 
declaration of his opinion, a clerk to 
an agent of S. (without anv express 
direction from S. or from the agent) 
wrote at the bottom of each circular 
'* Your expenses will be paid." A 
Toter who resided at IT, received one 
of these circulars with this added 
note : he came to C and voted for«S'., 
and afterwards received the sum of 
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8«., the expenses to which he had 
hondfide been put by his journey : 

Held, that the whole circular must be 
treated as written by the authority 
of 5., that that payment was for- 
bidden by the 17 & 18 Vict, c. 102, 
s. 2, and that, for the purposes of tba^. 
statute, the payment must be treated 
as "corruptly" made. — Cooper t- 
Slade, 6 H. L. Cas. 74€l 

2. A letter was written to an out- voter, 
requesting him to come to a borough, 
and recoid his vote for S. A post- 
script added, " Your railway expenses 
will be paid." The voter did come 
and vote as requested ; his travdliug 
expenses were paid : 
Held, that the promised payment con- 
stituted only one act of bribery 
within sect. 2 of 17 & 18 F*rt.c. 102, 
and that consequently two eounts 
one for the promise to pay, and one 
for the actual payment, could not be 
supported. — Id, 

[This payment has since been 
legalised. 21 & 22 Vict, c. 87.] 

BRIDGE. 5e« Highway. 

BROKER. See Principal and Agent. 

In case, the declaration alleged, that 
A, employed J9. as a broker to sell 
and deliver oil on the terms con- 
tained in such contracts of sale as 
should be made with persons who 
should become purchasers thereof, 
for reasonable commission to B. ; 
that B. accepted the employment, 
and sold oil to C on the terms of 
payment on delivery ; that it there- 
upon became the duty of JB. not to 
deliver the oil without pajrment; 
that B, delivered the oil to C, but 
did not obtain payment, whereby the 
plaintiff was damnified : 

Held, that the duty of B. arose out of 
the contract; that this declaration, 
therefore, set forth a good cause of 
action ; and that, after verdict, judg- 
ment could not be arrested. — Brown 
V. Boormauy 11 01. & P. 1. 

OAKAL AND ROAD AOT. See Cor- 
poration. Contract. Company. 
Compensation. 
1. Where a Canal Act gave to the pro- 
prietors of the navigation a power 
of making a canal, and of using the 
waters of a river for supplying it, 
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bat provided at the same time for 
aecaring to the owners of certaiD 
works the use of the surplus waters 
of that riyer ; the making of the 
canal ascertained and fixed the rights 
of the parties, and the canal proprie- 
tors had no riffht afterwards to en- 
large the cansi, and draw a much 
larger quantity from the river, so as 
injuriously to affect the works in 
question. A declaration charging it 
to have been the duty of the canal 
proprietors to abstain from thus en- 
larging their canal, and alleg'ng a 
breach of that duty, sets forth a 
sufficient cause of action against 
them. — Glamarganshire Canal Com- 
pamf V. Blakemore, 1 CI. & F. 262. 

A clause in a second Act of Parliament 
relating to the same canal, declared 
that the works there'bv authorised 
should be completed within two years 
from the time of its. passing, and 
that the money to be raised by it 
should not be applied to defray the 
expenses of any of the works not 
made within that time : 

Held, that this clause not only limited 
the application of the money to 
works completed within that time, 
but that no works should be carried 
.on adversely to the interests of indi- 
viduals, after the expiration of the 
two years. A declaration framed on 
such a clause, and alleging for breach 
that works were so adversely carried 
on after the expiration of the two 
years, was held to contain a sufficient 
legal statement of a cause of action. 
—Id, 

2. A canal formed under a private Act of 
Parliament, had three levels, of 
which A was the highest, B the 
middle, and C the lowest level. The 
canal proprietors (though without 
authority under their Act to do so) 
erected engines between the G level 
and the plaintiffs mill- forge, and 
pumped back the water, which, after 
serving the purposes of navigation 
in levels A and B, had flowed into 
level 0. In 1 826, a new Act, repeal- 
ing former Acts, and re-enacting 
their provisions, with certain altera- 
tions and additions, was passed. The 
15th section gave the canal proprie- 
tors authority to maintain engines, 
&c. for supplying the canal with 
water, and for that purpose to have 
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reservoirs and feeders supplied from 
all brooks, streams, &c., front which 
they were lawfully supplied before 
the passing of the Act, and " from 
time to time to raise the water of 
the canals from one level to another, 
or to any reservoirs ; and for any of 
the purposes aforesaid to use such 
engines as they should judge proper, 
maidng full satisfaction for all 
damages to be sustained by the 
owners of any mills, forges, brooks, 
streams, &c., taken, use^ removed, 
diverted, or injured," in execution 
of the powers of the Act. Bj the 
80th section, the canal proprietors 
were forbidden to take for the use 
of the canal any water out of the 
river above the plaintiff's forge, and 
they were directed to maintain flood- 
weirs, so that all waste water run- 
ning into level C, not required for 
the purposes of the canal, should 
flow into the river above the plain- 
tiff's forge. The proprietors pumped 
up as before the water out of the 
lev^l C back into the level A ; in 
consequence of which, except on 
extraordinary occasions, no water 
escaped over the weirs into the 
river: 

Held, that they were entitled to do so, 
and that such pumping back of the 
water from one level of the canal to 
the other did not give the plaintiff 
a right to compeilsation under the 
Act. — Elwell v. The Birmingham 
Canal Company, 3 H. L. Cas. 812. 

CARRIER. 

1. Though, generally speaking, where 
there is a delivery to a carrier to de- 
liver to a consignee, the latter is the 
proper person to bring the action for 
a loss against the carrier, vet if the 
consignor makes a special contract 
with the carrier, such contract super- 
sedes the necessity of showing the 
ownership in the goods, and the 
consignor may maintain the action 
though the goods may be the goods 
of the consignee. The question whe- 
ther in fact goods were delivered 
to the carrier at the risk of the con- 
signor or consignee, is a question for 
the j ury. The delivery of goods to a 
carrier by a consignor does not ne- 
cessarily vest the property in them 
in the consignee. — Dunlop v. iMm- 
bert, 6 Cl&F.QOO. 

c 4 
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2. A carrier by sea, vnder a bill of lading, 
of goods *^ to be delivered in the like 
go<xl order, &c., at the port, &c., all 
and every the dangers of the seas, &o. 

excepted, unto Mr. or aaeigns, on 

paying for the said goods freight and 
charges as per margin, with primage 
and average accustomed," is not en- 
titled, immediately on the armal of 
the vessel, and without notice to the 
owner, to land the goods ; and if he 
should land them, and they should be 
destroyed, he will be answerable to 
the owner for the lossw 

In a declaration against carrien, one 
of tbe counts averred the contract to 
be to cany goods from D. to Z., 
and to take care of them on landing 
them at a wharf there, and to deliver 
them to the plaintiff ; the delieBdants 
pleaded that they did take care of 
the goods at the wharf till they were 
destroyed by fire, without ^fend- 
ant*s default : 

Held, a good plea to the count. — 
Bourne v. Gatliff, 11 CI. & F. 45. 

CEBTIOEABI. £:«? Practice. 

GESSIO BONOBX7M. 

A party apolying for a cessio honorum, 
must make a full and dear disclo- 
sure for the information of his cre- 
ditors, since fraud, though not mere 
irregularity in keeping books and 
accounts, wiU deprive the debtor of 
the ri^ht to the asststaaee of the 
Court in allowing this process. 

Per Lord JUde$daU : The onus of 
fNTOvin^ the fraud rests with ihepar- 
ties objecting to the remedy. — night 
v. Rtichie, 2 Dow, 377. 


CHALLENGE OP JURY. 
HAN. Practice. 


See JuRY- 


A challenge to the array in the Court 
of Queen^s Bench, Dublin, alleged 
that the jurors' book had not been 
completed in conformity with the 
requisites of the Act 3 & 4 WiU. 4, 
c. 9 ; that the names of 59 persona, 
duly qualified to serve on juries 
had been fraudulently omitted from 
the general list, from which tiie 
b6ok was made up and from the 
book itself, for the purpose of pre- 
judicing the defendants; but the 
challen^ did not contain any specific 
accusation against the sheriff or other 
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returning officer concerned in pre- 
paring the list. Qu4ere, whether the 
causes of challenge to the arr^ thus 
all^^, were sufficient?— (70mii«tf 
v. The Queen, 11 CI. & F. 165. 

See Irwin v. Grey, L. B., 2 H. L., 22. 

The right of a defendant to a peremp- 
tory challenge of jarois to tf>» n»B- 
ber of 20, exists in all eases of felony, 
and is not confined to those whidi 
are punished capitaUy. The law is, 
in this respect, toe same in Ireland 
as in England. — Gray v. The Queen^ 
11 CI. & F. 427. 

See (/Brien v. The Queen, 2 H. Ll 
Cas. 465 f Irwin t. Grey, L. B., 2 H. 
L., 22. 

A town councillor is, by the 3 & 4 Vict^ 
c. 108, s. 180 (Jr.), disqualified from 
being a special juryman. The name 
of a town councillor stood on a 
special jmry list after it had been 
reduced : 

Held, that under the IrM Jury Act, 
3& 4 Will 4, c. 91, he was liable to 
chaUesffe for this disqualification 
when about to be sworn. — BarreU ▼. 
Lang, 3 H. L. Cas. 395. 

The right of challenge against a jury- 
man is a common law right, which 
cannot be taken away except by the 
express terms of the statute, and 
qucare, whether it is taken away by 
the 3 & 4 WiU. 4, c. 91, except in 
cases where corporate bodies are par- 
ties, and kindred or affinity with a 
member of the corporate body is the 
ground of challenge. — Id. 

It is not taken away by the effect of 
the 3& 4 WiU. 4, c. 91, in respect of 
a disqualification created since thai 
statute, and where a diidlenge, in 
respect of such disqualification, was 
made after reducing a special jury, it 
was held not to be necessary to al- 
lege that the disqualification had 
arisen since the jury was reduced. — 
Id., 

CHAl^CEBY. See Equity. Infant. 
Judges. 

1. The Attorney C^eneral (after the pass- 
ing of the statute 5 Vict. o. 5, 1841), 
filed an information in Chancery 
against the Mayor and Commonal^ 
of London, alleging that the Crown 
was seised of the bed and soil of the 
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river Thames ; that the defendants 
were oonserraton thereof, and in 
breach of their duty as such con- 
aerrators, had granted to divers per- 
sona (also made defendants) licences 
to embank parts of the river, and 
bad received fines for such licences, 
and that such embankments were 
naisances ; and the information 
prajed that the rights of the parties 
might be ascertaiuMl, that the licences 
might be declared void, and that in- 
junctions might issue to prevent the 
completion of the embankments. 
The defendants denied that the em- 
bankments were nuisances, and de- 
murred to the rest of the bill for 
want of equitj : 

Held, affirming an order of the Master 
of the Rolls, that the information 
was maintainable in Chancery. — 
Mayor of London v. The Attorney 
Gmaral^ 1 H. L. Cas. 440. 

2. Quarts whether the words ^' the Court 

of Chancery,*^ in the 5th section of 
the 18 & 19 Vid. c. czliz (the Stock- 
ton and Darlington Bailway Act), 
apply exclusively to the Lord Chan- 
cellor or to the Lords Justices sitting 
in Lunacy. — Stockton and Darlington 
Railway Company v. Brown^ 9 H. L. 
Cas. 246. 

The Vice - Chancellor made a decree, 
which was afterwards varied by the 
Lords Justices. This House restored 
the decree of the Yioe-Chancellor, 
and farther proceedings being neces- 
sary, remitted the cause to him, to 
proceed with it in the same state in 
which it was when brought by appeal 
before the Lords Justices. — 2d, 

3. An order in Chancery made in peti- 

tion constituting a guardian for an 
infant, makes that infant a ward of 
Court. — Stuart v. Bute (^Marquis)^ 
9H.L.Cas.440. 

The Lord Chancellor, though " Chan- 
cellor of Great Britain^" has only 
certain statutory powers in Scotland^ 
which are not of a judicial nature. — 
Id. 

The 48 Oeo. 3, c. 151, s. 15, applies to 
judgments and orders in regular 
suite, and not to orders made wiUi 
respect to the custody of infante. 
The latter kind of order may be 
made either on a bill or petition. — Id. 
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Semhle^ that every order respecting the 
custody of an infant, whether grant- 
ing or refusing the petition as to ite 
custody, is to be treated as a final 
judgment, and therefore subject to 
appeal. — Stuart v. BiUe {Marquis), 
6 H. L. Cas. 440. 

A. was the son of a person who was at 
once a peer of the United Kingdom 
and a peer of Scotland. A . was bom 
in September 1847. A.'s father had 
estetes in both countries, and resided 
at intervals in both. He died in 
England, in March 1 848. A .*s mother 
was, in May 1848, appointed by the 
Court of Chancery his guardian, and 
A.'b uncle (the heir presumptive to 
the title) was appointed tutor at 
law in Scotland. This appointment 
gave him no right to the custody of 
the infant's person, but only con- 
ferred on him the management of 
the property till the infant should 
become 14 years of age. A .'s mother 
died in Scotland in December 1859. 
By the will of the mother, jS^. and M. 
were appointed guardians, and that 
appointment was confirmed by the 
Yice-Chancellor, by whom a scheme 
for the infant's education was ore- 
pared and approved of. A . was tnen 
in Scotland^ under the personal care 
of M. She promised to bring him to 
England to be educated, as S. pro- 
posed, in accordance with the scheme 
of the Court of Chancery. She 
brought him to London, but in con- 
sequence of disagreemento between 
herself and 5., suddenly carried him 
hBckU} Scotland. Proceedings in the 
Court of Session were instituted, to 
compel her to give up the custody of 
the infant to S.; but though the 
Court of Chancery had, on the 
application of S., aireoted that he 
should be brought back to England 
to be educated, the Court of Session 
pronounced an interlocutor, post- 
poning the case for nearly four 
months, and afterwards two other 
interlocutors interdicting anybody 
whatever from teking the infant, 
" a domiciled Scotch subject," out of 
the jurisdiction of the Court of Ses- 
sion : 

Held, that these interlocutors were erro- 
neous ; that the jurisdiction of the 
Court of Chancery had been estab- 
lished at a prior time; that his 
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mother having afterwards changed 
his domicile of fact, did not af&ct 
the matter ; that under such circum- 
stances no question of conflicting 
jurisdiction between the two Courts 
could arise, but that both, repre- 
senting the Sovereign as the parens 
patrice^ were bound to assist each 
other in doing what was necessary 
to ensure the benefit of the infant, 
which in cases of this kind was the 
primary consideration dominating 
all others. — Stuart y. B\Ue (Marquis). 
9 H. L. Cas. 440. 

(Johnston v. BeattU, 10 CI. & F. 42, ex- 
plained.) 

The costs were ordered to come out of 
the estate.— M 

4. The Court of Chancerjris not entitled 
to entertain an administration suit 
founded on a question relating to 
the construction of the will of a per- 
son domiciled abroad, and the foreign 
executors might properly except to 
its jurisdiction. — Enhoin v. Wvlie, 
10H.L.Cas. 1. 

But parties thus entitled to insist on 
the authority of the Court of the 
domicile, may by their conduct give 
to the English Court authoritv and 
jurisdiction to construe the will, and 
administer the estate, so far as funds 
and persons in this country are con- 
oemed.— /(/. 

CHANCERY (in Scotland). 

The Director of Chancery in Scotland 
could not, before the passing of the 
57 Geo, 3, c. 64, appoint two persons 
jointly to be Clerk of Chancery for 
their fives and the life of the survivor 
of them. — Earlof jRosslm v. Aytoun, 
11 CI. &F. 742. 

See McMahon v. Lennard, 6 H. L. 
Cas. 970. 

CHARITY. See Mortmain. Pleading. 
Surplus. Trusts and Trustees. 
1. If the trustees of a charity estate 
make a lease upon terms which, at 
the time of making it, appear to 
them bond Jide to be the best that can 
be got, a subsequent alteration of cir- 
cumstances will not affect such lease. 
In such a case the question of provi- 
dent or improvident management 
is entitled to peculiar consideration. 
The length of time during which the 
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property has been occapied under 
the lease, is also to be taken into 
consideration.— ^ttome^ General v. 
Hungerford, 2 CI. & F. 357. 

See Sugden's Law of Property, 635 ; 
Magdalen College v. The Attorney 
General, 6 H. L. Cas. 189. 

2. A testator gave the residue of his 
estate to an incorporated company 
in the (Jity of London^ upon trust to 
apply one moiety of the income to 
the redemption of British slaves in 
Turkey or Barbary ; one-fourth part 
to the support of charity schools in 
the citv and suburbs of Ijondon^ 
where the education is according to 
the Church of England, not giving 
to anyone above 20/. a year ; and in 
consideration of the Company *b care 
and pains in the execution of his 
will, out of the remaining fourth 
part, to pay 10 Z. a year to such 
minister of the Church of England 
as should from time to time officiate 
in their hospital, and the rest to 
necessitated decayed freemen of the 
company, their widows and chUdren, 
not exceeding 10/. a year to any 
family. And the testator positively 
f orbaae his trustees to diminish the 
capital by giving away any part of 
it, and to apply the income to any 
use or uses out those mentioned in 
his will. The income of a moiety of 
the residue having for several years 
been suffered to accumulate in con- 
sequence of there being no British 
slaves in Turkey or Barbary, an in- 
formation was filed for tiie admi- 
nistration of the charity estate, in- 
cluding the accumulations of the 
moiety ; and it appearing that there 
were no such British slaves to be 
redeemed, and no other object hav- 
ing been suggested, which in the 
opinion of the Court bore any re- 
semblance to the redemption of such 
sUves, it was declared that, after 
setting apart a certain sum out of 
that moiety and its accumulations, 
to provide a fond for the redemption 
of any British subjects who might 
thereafter be held in slavery in 
Turkey or Barbary, the income of 
the surplus of that moiety and its 
accumulations ought to be applied 
in supporting and assisting charity 
schools in England tind Wales, where 
the education was according to the 
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Church of England, but not to an 
amount of more than 20/. a year to 
any one school. 

The Lords, affirming that declaration , 
agreed that the income of the moiety 
oonld not be applied to any other 
parpose more m conformity with 
the testator's intentions, and with 
the object of the charity that failed. 

A Court of Appeal is not disposed to 
disturb a decree which depends on 
the discretion of the judge, and not 
upon principle. — Ironmongers* Com- 
pany Y. The Attorney General^ 10 Gl. 
& F. 908. 

3. The Act 39 Eliz, c. 5, enables ^' all and 
every person and persons*' to found 
hospitals for the poor, and to incor- 
porate them. A municipal corpora- 
tion is included in the words " every 
person and persons,'' and may exer- 
cise the powers given by the Act. 
Real estates conveyed to and vested 
in a hospital under this statute, can- 
not be alienated by the hospital, nor 
can it confirm an alienation of them 
by the founders. A municipal cor- 
poration voluntarily founded a hos- 
pital, under the Act 39 Eliz, c. 5, 
and purchased real estates, and caused 
them to be conveyed to the hospital, 
but thev were kept under the con- 
trol and management of the found- 
ers, who afterwards sold and con- 
veyed them for valuable considera- 
tion, granting to the purchasers 
covenants for title and indemnitv 
against the claims of the hospital. 
The founders applied the money 
produced by the sale, together' with 
other monies of their own, in the 
purchase of an estate at TF., and 
they paid annually to the hospital 
more than the rents and profits of 
the sold estates. The hospital ac- 
quiesced in that arrangement for 
120 years, after which the Attorney 
General and the hospital, by infor- 
mation and bill, claimed a part of 
the estate at IT., bearing the same 
proportion to the whole estate that 
the produce of the sale of the hos- 
pital's estates bore to the whole pur- 
chase money of the estate at W, : 

Held, ^r«<, that the estates conveyed to 
the hospital were well vested in it, 
and could not be sold without an 
Act of Parliament, and therefore a 
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decree directing the hospital to con- 
firm the sale was, in that respect, erro- 
neous ; second, that if the hospital's 
long concurrence and acquiescence 
in the arrangement for the sale of 
its estates, were held to bar its right 
to recover them, or a commensurate 
portion of the estate at TT., the 
Attorney GeneraV^ right to protect 
the charity still existed ; and thirdly, 
iemble, that though the hospital's bill 
should be dismis^, the Attorney Ge- 
nerars information would be re- 
tained. — The Mayor, &c, of Newcastle 
v. ThA Attorney General, 12 CI. & F. 
402. 

4. By the 7 & 8 Vict c. 97, the power 

of the Commissioners of Charitable 
Donations and Bequests for Ireland 
to sue for the recovery of such dona- 
tions and bequests, is expressly 
limited to cases where they are with- 
held, concealed, or misapplied ; and 
the same, when recovered by the 
Commissioners, are to be, by them- 
selves, applied to charitable uses 
according to the donor's intention. 
And although they obtain the sanc- 
tion of the Attorney General to their 
suits, as required by the said Act, 
they must maintain it according to 
the power of suing thereby given 
to them, and are not entitled to the 
benefit of the general jurisdiction 
which the Court exercises in suits 
instituted by the Attorney General. 
A decree, therefore, made at the suit 
of the Commissioners, first removing 
a testamentary trustee on the grouncU 
of his bankruptcy and residence 
abroad, but without proof of any 
improper withholding, or concealment, 
or misapplication of the trust pro- 
perty, and directing the appointment 
of another trustee in his place, is 
wholly wrong. 

Semble, that neither bankruptcy nor 
occasional residence abroad, disquali- 
fies a testamentary trustee, to whom 
the testator has unconditionally con- 
fided a large personal discretion in 
the administration of the trust, 
together with power to appoint a 
receiver of the funds of the trust 
estate? — Archhold v. The Commis- 
sioners of Charitable Donations and 
Bequests in Ireland, 2 H. L. Cas. 440. 

5. The presumption in a gift of lands 

for charitable purposes, is that they 
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are devoted " for ever" to the pur- 
poses of the charity, and that no 
authority to sell them is intended ; 
but a sale of such lands at a diiitant 
date with long acquiescence in such 
sale, and no account of the origin of 
the charity, may cive rise to a pre- 
sumption that there had been a 
power enabling the holders of the 
charity lands to sell them, and that 
the sale was made under that power. 
— St. Mary Magchlen v. The AUomey 
General, 6 H. L. Cas. 189. 

Charities are trusts, and are, as such, 
within the operation of the 3 & 4 
Will. 4, c. 27.— /d 

The 1st section of the statute extends 
the word " person** to a class of per- 
sons as well as to individuals. The 
poor of a parish are a class of per- 
sons within the meaning of that 
section. — Id. 

Where the AUomey General^ having no 
independent rights of his own, stands 
only in the same situation as those 
who are entitled to the benefit of a 
charity, if thev would be barred by 
lapse of time, he is equally barred. 

Lands were inven for the benefit of 
the poor of two parishes, and were 
placed under the management of 
the rectors and churchwardens, who, 
with the consent of the vestries, 
might lease them. The rectors, &c., 
executed a lease of them for ever to 
the president and scholars of a col- 
lege, subject to a fixed rentchai^e. 
Above 60 years after the execution 
of this lease (the fairness of which 
at the time of its execution was not 
impeached), the ^/tomfy 6ren6ra/ filed 
an information against the lessees, 
praying ^t it might be cancelled : 

Held, that the real plaintiffs in this 
suit were the poor of the two 
parishes ; that they were in the 
situation of a cestui que trust; that the 
suit by information of the AUomey 
General (who had no independent 
rights), was a suit by them ; that 
they could not maintain such suit 
unless against their trustees except 
within 20 years; that this was not 
such a suit, but was a suit against 
purchasers for value, and therefore 
that it was barred. — Id. 

6. Where a testator gives for charitable 
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purposes to A. the whole of an es- 
tate, or all the rents of an estate, 
apportioning those rents so as to 
exnaust them among charitable ob- 
leots, any increase in the rents mnat 
DO applied to the same charitable 
purposes. — BeoerUy, Mayor of^^. The 
AUomey General, 6 H. L. Gas. 310. 

Where a testator gives to ^. an estate 
or rents, in trust to make certain 
payments to charities, and speaks of 
an overplus, which he does not speci- 
fically bequeath, if there shonld be 
an increase in the profits of the 
estate, A. will be entitled, after 
making the specified payments, to 
take the increase. — Id. 

A testator in 1652 gave an estate, vrludi 
he calculated to produce 47 ^ a year, 
to the Corporation of B.^ upon trosi 
to pay certain sums, which left a 
residue of 7 ^ a year. He made no 
specific bequest of this sum, but, re- 
ferring to charges which were then 
requi]^ for the maintenance of the 
army, he directed that what the 
mayor could not spare out of the 
overplus should be deducted oat of 
the payments to some of the chari- 
table objects of his will. These 
charges for the army oeased, and an 
increase took place in the income 
from the property bequeathed : 

Held, reversing the decree of the Court 
below, that this increase belonged to 
the Corporation of B. — Id. 

7. A testator gave to trustees funds to 

be applied by them, "' according to 
their discretion, for the advancement 
and propagation of education and 
learning all over the world :** 

Held, that this was a valid charitable 
bequest, and was not void for un- 
certainty. — Whicker v. Hume, 7 H. 
L. Cas. 124. 

8. If the income of lands devoted to 

charitable purposes is apportioned in 
defined proportions amon? different 
objects of charity, each object will, 
as a rule, subject to the interference 
of the Court of Chancery in special 
cases, be Entitled to participate in 
the increase in the same proportions. 
The AUomey General v. The Dean and 
Canons of Windsor, 8 H.L. Cas. 369. 

So, if there is declared an intention to 
devote the whole to charity, though 
the particular appropriation may 
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have failed to exbaiut the rents, the 
general declared intention shall pre- 
vail, and the whole shall go to chari- 
table nses. — The Attorney General v. 
The Dean and Ckmons of Windsor^ 
8 R L. Cas. 369. 

On the other hand, if lands are given 
to a body, which is itself an object 
of charity, but given subject to the 
payment of specific snms to other 
objects of charity, the increased in- 
come will belong to the body to 
which the lands have been given, and 
the other objects can claim nothing 
beyond the specific charges. — Id. 

All sQch cases are questions of the in- 
tention of the donor, to be deter- 
mined by the oonstmction to be pnt 
on the language he has used. — Id. 

Henry VIUL directed by his will certain 
provision to be made for the Dean 
and Canons of Windsor^ and the 
maintenance of the poor knights 
there. As to the former, he directed 
that they should provide priests to 
say masses at his tomb at specified 
times, and to keep certain obits, and at 
every obit to give to the poor knights 
** in almes ten pounds.** As to the lat- 
ter, he gave 12 d. a day and a gown of 
white doth and a mantle, with an 
additional payment of a specified 
sum to the chief of the poor knights. 
Edward YI. made provision for carry- 
ing this will into effect. Deeds were 
executed for granting lands to the 
Dean and Canons, the Crown reserv- 
ing to itself a power of directing the 
distribution of the funds thus pro- 
vided, and the Dean and Canons 
covenanting to bestow the rents, to a 
certain amount, as the Crown should 
think meet. This power was not 
exercised in the reign of Edward YI., 
but in that of Elizabeth a deed was 
executed, and ordinances were made 
directing what sums were to be paid 
to the knights, and what gowns and 
mantles they were to receive. The 
deed contained the following de- 
daration, ^ which said lands and 
other premises, amounting to the 
said sum of 66 H. 6«. 8d, we will, 
&c., shall remain to the said Dean 
and Canons, and their successors for 
ever ; that is to say, for the main- 
tenance of the charges of 4.30/. 
before declared, and the residue, 
being 231/. Gt, 8r/., to remain for 
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the vicars and serving priests* wages 
when need requireth reparation of 
the said lands, the officers* fees, and 
for the relief of the said Dean and 
Canons, and their successors.** There 
was no provision for reducing these 
payments in case the rents should 
fall short of the sum stated. The 
deed, as found in the Chapter House 
at Westminster, had the great seal 
attached to it, but was not shown to 
have been executed by the Dean and 
Canons, but their muniments con- 
tained an unexecuted copy of it, and 
they entered into possession of the 
lands, and rendered accounts to the 
Crown, showing, among other things, 
the r^ular payment of the sums to 
the poor knights : 

Held, that proof of the execution of this 
deed by the Dean and Canons was 
unnecessary, ihat its provisions were 
binding on them, and that, on the 
construction to be given to the in- 
tention manifested in the will of 
Henry YUI. and in this deed, the 
lands were given beneficially to the 
Dean and Canons, and the poor 
knights of Windsor were not en- 
title to a proportional share in the 
increased value of these lands. 

The will of Henry YDDE. had no effect in 
conveying the demesne lands of the 
Crown : they were conveyed under 
the deed of Ehnnrd YI., and after 
the execution ol Elizabeth's deed and 
ordinances, no part of the profits 
was impressed with any genex^ un- 
specified charitable trusts, and no 
interest, nor any resulting trust, re- 
mained in the Crown. — J%e Attorney 
General v. The Dean and Canons of 
Windsor, 8 L. H. Cas. 369. 

CHARTER. See Corporation. 
1. A charter granted by the Crown can- 
not be partially accepted, unless it 
should appear to be the intention of 
the Crown that the grantee should 
have the option to accept in part 
and reject in part. — E. v. Westmod. 
2 Dow & C. 21. 
A charter vested the right to elect 
burgesses in the general body of an 
ancient corporation, and gave a 
power to make bye-laws to a select 
body. The general body made a 
bye- law, delegating the power to 
elect burgesses to the select body : 
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Held, that this was a good bye-law ; 
for the power given by the charter 
to the select body to make bye-laws 
did not divest the general body of 
the power to make bye-laws, which 
is incidental to it at common law. — 

E. V. Westwood, 2 Dow & 0. 21. 

The general body of a corporation may 
lawfully delegate the power to elect 
bnrgesses to a select body of the 
corporation. — Id, 

2. Where a corporation had held a mar- 
ket by prescription, and the Grown 
afterwards granted to the corpora- 
tion a charter, with these words, 
"quod nullum mercatura infra sep- 
tern leucas in circuitfl burgi prsdicti 
per nos vel haeredes nostros alieno 
concedatur:" 

Held, that such prohibition, if it could 
be construed to extend beyond that 
which is attached by the common law 
to the grant of a market, was void. 
^Re Islington Market Bill, 3 CI. & 

F. 613. 

Held also, that the establishment of a 
new market, to be holden at the 
same times, within the common law 
distance of the old market, "^m prima 
facie injurious to the latter, and 
therefore void ; the convenience of 
the public would not, under such 
circumstances, justify the grant of a 
new market. — Id, 

And where the first charter purported 
to be granted "de assensu prtela- 
torum, comitum, &c., in instanti 
Parliamentoconvocato," a new char- 
ter granted to hold a market within 
the prescribed distance would be void, 
and would be repealable by scire 
facias. The words stated would have 
the effect of giving the first charter 
the authority of an Act of Parlia- 
ment. — Id, 

Such a charter could only be repealed 
by Act of Parliament. — Id, 

If the market created by the first 
charter had not sufficient space for 
the accommodation of the public, 
and also, if part of the space origin- 
ally allotted to it was employed, or 
suffered by the grantee to be em- 
ployed, for other purposes, without 
his providing as convenient a place 
for the public to buy and seil in 
elsewhere, within the limits of his 
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grant, such circumstances would 
furnish a good defence to an action 
brought by him against any person 
for selling out of the market ; they 
might also furnish ground for a scire 
facias to repeal the charter. — Re 
Islington Market Bill, 3 CI. & F. 613. 
Queers, whether such circumstances 
would not render the grantee liable 
to an indictment for a misde- 
meanour ? If they would, an action 
would also lie against him for bis 
default— A/. 

But while such grant remains unre- 
pealed, no other market could be 
granted within the limited distance. 
— /rf. 

If by the terms of the grant the market 
was to be held in a fixed place, 
defined and known by metres and 
bounds, should those limits not be 
sufficient, and the owner of the 
market have no power to enlarge 
them, a new market might be granted 
to such an extent as to supply the 
deficiency, but no more. — Id, 

CHARTERPARTY See Assignment. 
Broker. Contract. Insurance. 
Ship. 

CHURCH AND CHURCH RATE. See 
Glebe. Manse. Presbytery. 
Leases for Lives. 
1. Several members of the Church of 
Scotland seceded from it in 1737, 
upon one particular point ; they and 
the seceding minister adhering to the 
' church on all other points. They 
subscribed money for the purohase 
of land, and built a chapel, and the 
purchase was made under a de^ of 
trust. They elected a judicatory in 
the usual manner, and submitted to 
it as ordinary members of the church. 
In 1745 the seoeders split into two 
sects on a question as to the lawful- 
ness of a borough oath, and the 
minority seceded, and left the rest, 
many of whom were the original sub- 
scribers of the money, in possession 
of the chapel. In 1795 another divi- 
sion occurred ; the chief minister was 
supported by the minority (formed 
chiefly of those who represented the 
original subscribers) ; the assistant 
minister by the majority of the ex- 
isting frequenters of the chapel. On 
a question to which of the two 
bodies the chapel belonged, the Court 
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of Seaaion had (by a majority of one) 
decided that it belonged to the 
existing majority, the actual fre- 
qaenten of the chapel : 

Held, that there was no principle of 
law under such circumstances which 
divested the representatives of 
the original subscribers in favour 
of any majority of existing attend- 
ants at the chapel ; and the case was 
therefore remitted to ascertain with 
greater exactness, the provisions of 
the deed of trust and the richts 
thereby created. — CraigdallieY.Aik- 
fiian, 1 Dow, 1. 

See Shore v. Wilson, 9 CI. & F. 
355-390; Williams v. Bishop Salis- 
bury, 2 Moo. P. C, N. S., 398 ; Natal 
{Bishop) v. Gladstone, L. B., 3Eq., 
18. 

2. The Presbytery found a church to be 

ruinous, and ordered it to be rebuilt. 
The heritors of the parish refused 
to take the proper steps for rebuild- 
ing it. The Presbytery did all that 
was needful for that purpose, and 
assisted the heritors generally in the 
necessary sums, but omitted some 
particular feuars in a small village 
which formed part of the parish. 
The jurisdiction of the Presbytery 
was not denied, but the assessment 
was questioned on the ground of 
irregularity. The Court of Session 
sustained it, and this decision was 
affirmed, but the case was remitted 
that the assessment might be 
amended. — Maxwell v. Gordon, 4 
Dow, 279. 

3. Under the records of the charter of 

incorporation of the dean and chap- 
ter of the cathedral church of the 
Holy Trinity, Dublin, ordaining that 
" the archdeacon, &c. can and may 
enjoy a stall in the choir, and a voice 
and place in the chapter and in all 
chapter acts, &c.*^ ; he has a voice in 
all its corporate acts, and not merely 
in the acts of the chapter, considered 
as the archbishop^s council. — Kildare 
{Bishop) V. Smith, 5 Dow, 225. 

Semble, that he may vote by proxy. — 
Id, 

As to other rights of a member of 
an ecclesiastical body, see Repton v. 
Hodgson, 3 H. L. Cas. 72 (Prebend). 

4. The statute 10 Anne, c. 12, establishes 


the civil rights of patronage in the 
Church of Scotland, and the general 
assembly of that church has no au- 
thority to make any acts or regula- 
tions which may prevent the exercise 
of those rights. — Auchterarder Pres- 
bytery V. Earl ofKinnoull, 6 CI. & F. 
646. 

An Act of Assembly, therefore, which 
permitted the male heads of families 
in a parish to dissent, without reason 
assigned, from the induction of a 
presenter, and declared that if the 
dissidents formed the majority, the 
Presbytery should not proceed to the 
trials and settlement of the pre- 
sentee, was held contrary to the 
statute, and consequently illegal. — 
Id. 

The Court of Session is competent to 
entertain, under such circumstances, 
a suit by the presenter against the 
Presbytery, for trials and settlement, 
according to the presentation. — Id. 

5. The taking on his trials a presentee 

to a church in Scotland, is a minis- 
terial act which the Presbytery is 
bound to perform, and for the neg- 
lect or refusal to perform which 
every member of the Presbytery is 
liable to make compensation in 
damages to the partv injured ; and 
he may maintain such action against 
the members collectively and indi- 
vidually. — FerguHon v. Earl of Kin- 
noull, 9 CI. & F. 251. 

6. It is the duty of the parish to repair 

the fabric of the parish church, and 
the neglect or refusal to perform 
this duty will subject those who so 
neglect or refuse to punishment in 
the Ecclesiastical Court. — Gosling v. 
Veley, 4 H. L. Cas. 629. 

A valid church rate can only be made 
by an actual or constructive majo- 
rity of the parishioners in vestry 
assembled, and if the majority 
should refuse to make a rate for the 
purpose of discharging this duty, 
such refusal would not entitle the 
minority to make the rate. — Id. 

An irrelevant vote on a proposition 
submitted to a vestry meeting does 
not prevent those who gave it from 
afterwards voting on any other pro- 
position relating to the same subject 
proposed at the 'same meeting. 
Therefore^ a resolution passed by the 
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majority in vestry to declare that 
no church rate is necessary, and to 
ref Qse any such rate, does not dis- 
entitle the persons composing that 
majority to vote upon the question 
of any particular proposal for a rate 
made by any of the minoritv ; and 
if a rate should be made by the 
minority alone, the votes of the 
other persons present not having 
been taken on it, such rate will be 
\Md,-'Go8ling v. Velq/, 4 H. L. Cas. 
629. 

At a vestry meeting assembled under 
a monition from the Ecclesiastical 
Court to consider of and make a 
rate for the repairs of the parish 
church, an estimate was pro^iuced 
by the churchwardens, and a rate of 
2 9. in the pound proposed by them. 
No objection was made to the esti- 
mate, but an amendment was passed 
by the majority that church rates 
were bad in principle, and ought to 
be refused, and the vestry did refuse 
to make a rate accordingly. The 
vicar, churchwardens, and certain 
others of the vestry, without taking 
any vote on the question, did after- 
wards produce and sign a rate of 2 1. 
in the pound : 

Held, that the rate thus agreed to was 
invalid. — Id. 

In a suit to enforce such rate, the libel, 
after setting forth the refusal of the 
majority to make the rate, contained 
this atleffation : ** The churchwarden 
proposed, addressing himself to those 
ratepayers who were willing to obey 
the monition, that a rate of 2«. in 
the pound should be made by them, 
and a rate of 2 s. in the pound is 
produced and signed by the vicar, 
the two churchwardens, and several 
ratepayers present. The mover of 
the amendment protested, &c." 

SembUj that this allegation showed the 
rate to have been made by the 
minority; but- 
Held, that to sustain the suit the libel 
must show the rate to have been 
made by the majority of the vestry ; 
for that no other rate is valid. — 
Id, 

CLEARING WARRANTS. See Army 

AaENT. 


In 1770 a deed was executed between 
Lord Clive and the directors, &c. of 
the East India Company, by which 
Lord Clioe transferred to the direc- 
tors a sum of money to be employed 
in giving pensions to disabled officers 
and soldiers and their widows, his 
declared object being thereby to in- 
duce fit persons to enter the com- 
pany's service, and to encourage 
them to bravery therein. The di- 
rectors and their successors were to 
be perpetual trustees of the fund. 
In the deed was a covenant to tbe 
effect, that if, after 1 784, the company 
should cease to employ a military 
force in India^ in the actual pay and 
service of the company, and ships 
for carrying on the company's trade, 
then the company would, subject to 
the annuities already payable out of 
the said fund, repay the money to 
Lord Clwe or his representatives. 
In 1833 an Act of Parliament put 
an end to the (company's trading, 
and ships were no longer employ^ 
by the company. In 1858 anoUier 
Act transferred the Government of 
Ifidia from the company to the 
Crown, and Ukewise transferred the 
army of the company to the service 
of Her Majesty.^ The same Act 
vested in Her Majesty all the funds 
at the disposal of the company, and 
bound Her Majesty by all the obli- 
gations of the company, fiduciary 
or otherwi^ : 

Held, reversing the decision of the 
Court below, that the covenant in 
the deed was a private covenant be- 
tween Lord CUve and the company ; 
that the statutes in question did not 
affect this covenant ; that the objects 
of the original trust, namely, troops 
in the pay and service of the com- 
pany, had ceased to exist ; that the 
covenant had thereupon come into 
operation, and therefore that the 
fund, subject to the charges already 
fixed upon it, had become payable 
to Lord Clivers representatives. — 
Walsh V. The Secretary of JSkUe for 
India, 10 H. L. Cas. 367. 

See Ward v. Draw, 33 Beav. 612. 
CODICIL. See Will, 

COLLIERY. 5e« Contract, 1, 6. 
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COLONIES. 

Malta is not (a.d. 1813) a plantation, 
and therefore a contract for a ship 
to proceed from the Thames to 
Mariinique^ there to take in a fnll 
and complete cargo of BUgara, is 
illegal nnder the Navigation Acts, 
12 Oar. 2, c. 18, and 48 Gto. 3, c. 69, 
and is not helped by the MaUa Act, 
41 Gto, 3, c. 103.— iitoWcAon v. Hum- 
hit, 1 Dow, 191. 

See Clark's Colonial Law, 3 n, and 
the yarioas statutes repealing the 
Navigation Acts. 

COMMON. See Custom. Games. 

Evidence that above 40 years before 
an allotment and division of com- 
mon land, il. had ploughed a certain 
part of the land and taken a crop 
from it, such part having continually 
afterwards been used by the com- 
moners in the exercise of their rights 
of common, is not suficient to entitle 
A, to have the particular part ad- 
judged to him as his private property. 

A clause with ^* pertinents " in a 
boundary charter, held in this case 
sufficient foundation for a title to 
the ground which the boundary 
specifically described in the charter. 
—WaU V. Patenon, 2 Dow, 26. 

COMPANY. See Canal and Road 
Acts. Compensation. Contracts. 
Corporation. Railway. 

1. A decree, declaring that all the share- 

holders in a company are bound to 
pay what may be found due to a 
plaintiff, does not make the share- 
holders personally liable. — Vigera v. 
Pike, 8 CL & F. 652. 

2. Where an Act creating a railway 
company, or giving new powers to 
an existing company, authorises the 
purchase of lands for extraordinary 
purposes, a person who agrees to seU 
his land to the company is not bound 
to see that it is strictly required for 
such purposes : if he does not know 
of any intention to misapply the 
funds of the company, but acts bond 
fide in the matter, he may enforce 
performance of the contract. — 
Eastern Counties Railway Company 
V. Hawkes, 6 H. L. Cas. 331. 

Promoters of a company proposing to 
make a line of railway, or persons 
standing in a similar situation as 
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directors of an existing company 
appl3ring to Parliament for autho- 
rity to make a new line, may law- 
fully enter into a contract for land 
that will be necessary for the pur- 
posed line, should the bill pass, and 
when it has passed such contract 
will be valid, and may be enforced. 
The mere want of legal power to 
make the contract at the moment of 
entering into it, will not affect its 
validity afterwards. — Eastern Coun- 
ties Railway Company v. HawkeSy 5 
H. L. Cas. 331. 

Secus, where the act to be done is itself 
illegal, and Parliament is to be asked 
to legalise it. — Id, 

Where a contract for the purchase of 
land is made by the projectors of a 
proposed line of railway, though an 
action at law may be maintained 
upon the contract, a Court of Equity 
will not, simply on that account, 
refuse its interference to compel 
specific performance. — Id. 

3. Where the projectors of a railway 
company, in order to induce a land- 
owner to withdraw his opposition to 
their bill, enter into a contract with 
him, in which the stipulation is that 
the contract is to be performed by 
the company after the company shall 
have obtained an Act of Incorpo- 
ration from Parliament, such contract 
to be valid ought to be one which 
might be lawfully made by the com- 
pany after incorporation. — Preston 
V. The Liverpool Railway Company, 
5 H. L. Cas. 605. 

It is uUra vires of a corporation estab- 
lished for the purpose of making a 
railway, to enter into a covenant to 
pay a large sum of money to a man 
for not opoosing the passing of the 
company's bill in Parliament. — Id. 

C. P. was a landowner ; a railway com- 
pany was projected, and for the 
intended railway some of his land 
would be required. He threatened 
to oppose thQ bill. The projectors 
entered into an agreement with him. 
that "in case the company shall 
obtain an Act of Incorporation, the 
company shall pay to C, P. 1000/. 
for all lands required by the com- 
pany for the due making of the 
railway, and 4000/. for residential 
injury to the estate and hall of 
D 
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C. P:" that a tnirnel shoiild be oon- 
Btmcted in a particular manner 
through a part of hifl property, and 
that a passenger station should be 
made, &c. C. P. withdrew his oppo- 
■ition, and the bill passed : the rail- 
way was not made, nor were the 
lands required : 

Held, that this was not a contract 
which on the mere passing of the 
bill entitled C P. to claim from the 
company payment of the money. — 
PresUm v. lAverpooL dtc. Railway, 
5H.L.Cas.605. 

[As to the right of a company to sell 
lands which it has originally taken 
under the powers of its own Act, or 
the Lands Clauses Act, see CaringUm 
(Lord) V. The Wycombe Railway 
Company, L. R., 2 Eq., 825, affirmed 
February 1868.] 
4. A company is as much bound as an 
indiTidual by the acts of its autho- 
rised agents. — New Brunsudck, dc. 
Railway Company v. Conybeare, 9 
H.L.Cas.711. 

Reports made by the directors of a 
company, and afterwards adopted 
and circulated by the company, are 
binding on the company as state- 
ments made by its authority. — Id. 

If such reports are afterwards shown 
to have been the immedilite cause of 
a purchase of shares in the com- 
pany, and to haye been untrue, the 
company cannot retain the contract 
or the money thereby acquired. — Id. 

But where the reports are mere gene- 
ral statements as to existing or anti- 
cipated profits and advantoges, and 
are accompanied by documents which 
afford the means of testing the ac- 
curacy of what is so stated, the pur- 
chaser of shares having had the op- 
portunity of so testing it, cannot set 
aside a contract once executed. — Id, 

Per Lord Cranworth: If the ground 
alleged for rescinding a contract 
executed to become a shareholder in 
a company is a representation that 
the company had a good title to 
-certain land, whereas it was not a 
good title but a defeasible title, the 
opinion of the Court, that the title 
was doubtful, is not sufficient to 
warrant the Court to interfere with 
regard to such a contract. — Id. 

A.f in September 1858, was desirous of 
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purchasing shares in a company for 
making a colonial railway, and ap- 
plied at its offices for information 
on the subject. The secretary gave 
him certain reports issued by aatbo- 
rity of the durectors. In one of 
them was this passage, ^ The system 
of payment adopted in the province 
involves the liquidation of every 
claim once in six weeks; so that 
when the certificate of the engineer, 
and the accounts forwarded by the 
manager are settled, the capital ac- 
count is virtually closed np Itt that 
time." In fact the accounts were 
made up once in six weeks, bat not 
discharged. A report which had been 
made in 1857, stated that the income 
from traffic exceeded the expendi- 
ture. This report was also handed 
to him. Several colonial Acts were 
passed, making grants of land to the 
company, all of which grants were to 
be dependent on the completion of 
the railway within a given time. 
One of the repjorts declined that the 
information given to the directors 
left them no doubt of completing 
the line within the time stipulated. 
The line, in fact, could not be, and 
was not, completed within the time. 
One of the Acts contained a direct 
divesting clause as to any grants of 
land if the railway should not be 
completed before a certain time. 
The opinion of a barrister in Eng- 
land had been taken on this Act, and 
he stated, that the land in question 
was liable to forfeiture if the railway 
should not be completed within the 
time. A bound-up copy of all the 
Acts was put into ^.'s hands when he 
was making the inquiries, but he had 
not time to read tiiem at the office. 
The various Acts, with the exception 
of the one which contained the di- 
vesting clause, were given to him to 
take away. He had the copy of the 
Act of Association, which recited 
fully every one of these Acts. He 
was not informed of the barrister*8 
opinion. He afterwards became a 
shareholder in the belief, as he 
alleged, that the accounts were ba- 
lanced, and paid every six weeks, 
and that the title to the land grants 
was indefeasible : 
Held, affirming a decision of Vice 
ChanceUor Stuart, and reversing a 
decision of the Lords Justices, Uiat 
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on these facts he was not entitled to 
be relieyed from his contract. — New 
Brunswick^ <&c, Railtoay Company T. 
Omybeare^ 9 H. L. Cas. 711. 

Semhle, that if the charge of equitable 
fraud had been sustainable against 
the directors, the company would 
not thereby have been rendered 
liable for uieir acts unless it had 
adopted them. — Id. 

See KUch y. Venezuelan Company^ 
L.B., 2 H. L., 99, and Oakes v. Tur- 
quand, Id. 339. 

5. The 8th part of the " Compauies Act, 
1862 " (25 & 26 Vid. c. 89), includes 
and applies to all companies which 
had been registered other than, (as 
weU as), companies registered under 
that Act itsdf. "Blistered com- 
panies** there means registered under 
that Act itself ; ** unregistered com- 
panies," all those which ^ad been 
registered under other Acts antece- 
dently to its passing. Therefore, 
an insurance company which was 
formed in 1852, and r^^istered under 
the Act of 1844 (7 & 8 Vict, c. 110), 
and which ceased to carry on busi- 
ness in 1855, was held to be capable 
of being made the subject of a 
winding-up order under the 25 & 
26 VicL c. Sd.—Bmoea v. Hope Inmr- 
once Compcmy, 11 H. L. Cas. 389. 

COMPENSATION. See Canal and 
BoAD Acts. Malicious Prose- 
cution. Railways. 

1. Where damage is admitted, some com- 

pensation is due, and the Court must 
decide to what amount it ought to 
be given.— ^a// y. Roes, 1 Dow, 201. 

This was before the Scotch Jury Acts, 
6 Geo. 4, c. 120 ; ll(?eo. 4& 1 WiU. 
4, c. 69 ; 7 Will 4 & 1 Vict, c. 14. 

2. If a person in the execution of cer- 

tain works in a highway, does that 
which may be the cause of damage 
to strangers who have a legal right 
to pass that way, and A^ then leaves 
the place, and tiie openmg is used by 
other workmen, not under his orders, 
and not working for his purposes 
but their own, and they neglect to 
secure it, and in consequence of the 
want of means of security, a stranger 
is injured, the action for compen- 
sation in damages for this injury 
will not lie' against the person who 


Compensation— c(m<m««/. 

originally did the act which rendered 
the place dangerous. — Milne y. SmUhy 
2 Dow, 390. 

A common staircase, in a house where 
there are many tenants, is sufficiently 
in the nature of a highway to sup- 
port an action of this £nd. — Id, 

3. Where a particular jurisdiction is 
appointed under a Canal Act to 
determine all questions that may 
arise respecting things to be done in 
pursuance or in execution of the 
Act, if the canal proprietors do any- 
thing in away not exactly according 
to the terms of the Act, and not 
strictly within the powers thereby 
giyen, the individual conceiving him- 
self aggrieved, in applying for re- 
dress, is not limited to the particular 
jurisdiction ; but the complaint is 
to be entertained by the ordinary 
jurisdictions, and the wrong to be 
redressed in the same way as other 
wrongs, upon the i)rinciple, that 
anything done not in exact con- 
formity with the provisions of the 
Act, is not a thing done in pursuance 
and execution of the Act, and there- 
fore not confined to the particular 
jurisdiction. 
Sentientey Lord Eldm^ that though where 
a party stood looking on while an 
act not strictly legal was done, having 
the means, but without taking the 
proper steps, to prevent it, the remedy 
Dy injunction, which he would other- 
wise have, was gone ; jet the com- 
pany would be trespassing, and would 
be liable in damages ; and that even 
if they entered on an individual's 
lands without authority, they wore 
trespassers, and liable at least in 
nominid damages, because the act 
was unlawful. — Shand v. Henderson, 
2 Dow, 619. 

See Edinburgh Railway Company 
y. Wauchope, 8 CI. & F. 710 ; Rorke 
y. Errington, 7 H. L Cas. 617; 
Ricketts v. MetropolUanRailway Com- 
pany, L. E., 2 H. L., 185. 

4. Action against the trustees under a 
Road Act, for having, in the occu- 
pation of the pursuer's grounds, 
deviated from the line prescribed by 
the Act, and entered upon his lands 
without taking the proper previous 
steps, in terms of the Act, to give 
him notice, and settle the compen- 

d2 
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satioD. The House of Lords held, 
that the line taken was authorised 
by the Act, but remitted to the Court 
below to review its judgment with 
reference to the question, whether 
the proper previous steps had been 
taken in terms of the Act; and if 
not, to consider what damages had 
been sustained in consequence. — 
Goldie V. Oaioald, 2 Dow, 534. 

Dicente Lord Eldon, that the trustees, 
under Road and Canal Acts, ought to 
be kept strictly within their powers ; 
that they ought not to deviate in 
the smallest degree from the line 
prescribed by the Act ; that though 
an injunction would not be granted 
where there was laches in applying 
for it, the trustees, if they deviated, 
would be liable in damages ; and 
that if they entered on a person*s 
lands without taking the previous 
steps incumbent on them under 
the Act, they would be liable, upon 
trespass, in damages and costs. — 
Id. 

See Agar v. RegerWs Canal Com- 
pany, Coop. Ch. Cas. 77; Roberts 
V. Hunt, 16 Q. B. 17 ; Beg, v. Inkabi- 
ianis of Lordsmere, Id. 689. 

6. Where road trustees under an Act of 
Parliament do not follow the terms 
of their Act in entering the grounds 
of an individual, they cannot restrict 
him to seek compensation only from 
the tribunal specially created by the 
Act, but he may resort to the or- 
dinary tribunals for that purpose. 

And sembU, that the amount of the 
compensation may be calculated on 
the value of the lands at the time 
when the valuation comes to be 
made, and not at the time when the 
lands were taken possession of by 
the road trustees. — jBumety.Knowles, 
3 Dow, 280. 

See Duncan v. FindkUer, 6 CI. & 
F. 894 ; Feoffees of Heriots HospUal 
V. Boss, 12 CI. i F. 607 ; Cos v. 
Wise, 6 B. & S. 448 ; The Mersey 
Dock Trustees v. Gibbs, 11 H. L. Cas. 
686. 

6. Whether compensation can, under 
the 6 & 6 WiU. 4, c. 76, Municipal 
Corporation Act, be ^ven for the 
profits of an office which the officer 
voluntarily resigned, quoBre ?^Parr 
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V. The Attorney General, 8C1. & F. 
409. 

COMPOSITION. 

1. ^., a creditor of a firm, held securities 

from one of its members for monies 
advanced by him, at different times, 
to the firm, but claimed a balance 
beyond what those securities would 
cover. All the creditors of the firm 
agreed to accept a composition " of 
78. for every 20 s. due to the said 
creditors respectively." A, was the 
first to sign tiie deed, but added to 
his signature the words, "without 
prejudice to any securities whatever 
that I hold." The other creditors 
signed in their respective order, under 
^.'s signature : 

Held, that such a composition thus 
accepted, did not affect the rights 
of A. upon his previous securities, 
but^only related to the balance be- 
yond the sum they would cover, and 
that he might afterwards enforce 
those securities in equity. — Duffy v. 
Orr, 1 CL & F. 263. 

2. The execution of a trust deed for 

(among other things) the payment 
of creditors, does not constitute one 
of the creditors who became so after 
the execution of the deed, and was 
not a party to it, a cestui que trust, 
entitl^ to caU on the trustee to 
execute the trusts of the deed. — 
Latouche v. Lucan, 7 CI. & F. 722. 

A. executed a trust deed, appointing 
B. trustee for certain purposes 
therein stated, one of which was for 
the payment of creditors, and another 
was to raise a sum of money by way 
of mortgage, in order to satisfy a 
claim for rent due in respect of A.*b 
lands, then about to be enforced by 
ejectment. B. obtained from C. an 
advance of money, with which he 
satisfied this claim. B. afterwards 
gave to C a letter, written subse- 
quently to, bat dated before, the day 
of the advance, in which, appnearing 
to ask» for the advance, ne said, " I 
will consider such advance as raised 
by me under the power given me ; 
and will, whenever you please, ex- 
ercise that power, by securing such 
advance in the best manner I am 
empowered by the deed." No secu- 
rity was ever executed by B. 

Held, that C. did not stand in the situ- 
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ation of a cestui que trust under the 
deed, and could not maintain a bill 
in equity calling on B. to execute 
the trust of the deed.— Za Touche v. 
The Earl o/Lucan, 7CL&F, 772. 

See Syrmot ▼. Simpson. 5 H. L. 

088.121. 

GONDinON. See Agreement. Bond. 
Covenant. Contingent Interest. 
Will. 

1. A lease contained a covenant by the 

lessor to do certain work, and at the 
end of the covenant were these 
words. *' and the whole of which is 
agreed to be left to the superin- 
tendence of the plaintiff and the 
defendant's son :" 

Held, that this was neither a condition 
precedent to nor concurrent with the 
covenant.— -Jones v. Cannock^ 3 H.L. 
088.700. 

See SnM v. Duraia, 9 H. L. Cas. 
192. 

2. The Earl of BridguxUer, by his will, 

devised very laige real estates to 
trustees to make a settlement ac- 
cording to the limitations mentioned 
in the wiU. One of these limitations 
was ** to Lord Alford for and during 
the term of 99 years, if he shall so 
long hve;'' remainder to trustees 
during his life to preserve contingent 
remainders ; ^* remainder to the use 
of the heirs male of his body, with 
remainder, in default of such issue, 
to the use of C H. C. for the term of 
99 years if he shall so long live ;" 
remainder to trustees to preserve 
contingent remainders ; "" remainder 
to the use of the heirs male of the 
body of C. H, C^ subject, neverthe- 
less, as to the several uses and estates 
so to be limited to Lord Alford and 
C H, C, and to the trustees during 
their respective lives, and to the 
heirs male of their respective bodies, 
to the several provisoes for the deter- 
mination thereof hereinafter con- 
tained." The testator then delared, 
" that in the settlement to be made 
pursuant to this my will, my said 
estates are not to be limited succes- 
sively to the use of the first and 
other sons of Lord Alford^ or of 
C. H. C. in tail male, but to thaheirs 
male of their respective bodies, in 
the words of this my will, it being 
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my intention that the vesting of my 
estates in the heirs male of their 
respective bodies shall be suspended 
during the lives of the said Lord 
Alford and C. H. C. respectively." 
The testator then provided, " that if 
Lord A^ord^baH me without having 
acquirea the title of Duke or Mar- 
quis of Bridgwater to him and the 
heirs male of his body, then, and in 
such case, the use and estate herein- 
before directed to be limited to the 
heirs male of his body shall cea^ and 
be absolutely void." There was a 
similar proviso as to Lord Alford 
acquiring such title within five years 
after he should succeed to be Earl 
BroumloWj and unless he did so, the 
testator directed that the estate 
limited, &c. (as before) *' shall 
thenceforth cease and be absolutely 
void; and my real estates herein- 
before devised shall thereupon go 
over and be enjoyed according to 
the subsequent uses and limitations 
declared and directed by this my 
will, as if the said Lord Alford were 
actually dead without issue male." 
Lord Alford entered into possession 
of the estates,, but died, without ac- 
quiring either of the titles, leaving 
an heir male : 

Held, that the estate thus created in 
favour of Lord Alford's heirs male 
was not affected, by. the proviso, 
which was a condition subsequent, and 
which was void, as being against 
public policy, and therefore that the 
eldest son of Lord Alford was en- 
titled to the estates as heir male 
under the limitation. — Egerton v. 
BroumbWyA H. L. Cas. 1. 

See Clavering v. Ellisottj 7H. L. 
Cas. 707. 

3. A, became tenant ioB, of a colliery, 
and also of some farm, land, at di£- 
tinct rents. The lease contained 
very numerous covenants as to pay- 
ment of the rents,, and as to the 
management of the real property. 
The term created was for 42 years, 
but the tenant was to have liberty to 
put an end to the term on giving 18 
months* notice before the expiration 
of the first eight years, or of any 
subsequent three years. The proviso 
which gave the tenant this liberty, 
after describing the giving of the 
notice, contained these words: ** Then 
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and in such case (all arrears of rent 
being paid, and all and singular the 
covenants and agreements on the part 
of the said lessee having been duly 
observed and performed), this lease, 
and evenr clause and thing therein 
containea, shall, at the expiration of 
the first eighth year, and thereafter at 
the expiration of any such third year, 
cease, determine, and be utterly void 
.... But, nevertheless, without pre- 
judice to any daimsor remedies which 
any of the parties hereto mav be en- 
* titled to for breach of any of the co- 
venants or agreements hereinbefore 
contained.** The Court of Exche- 
quer had held that the proviso did 
not make the performance of all the 
covenants a condition precedent to 
the power to give notice to put an 
end to the lease. The Court of 
Exchequer Chamber held that the 
proviso did make the performance 
of the covenants a condition pre- 
cedent. The Lords were equally 
divided, and so the judgment of the 
Exchequer Chamber stood afiSrmed. 
— 6rr^ v.JFVtar, 4 H. L. Cas. 666. 

See Johnson v. The Great Northern 
Eailtoay Company, 10 Exch. 434. 

4. There is no foundation for the doc- 

trine that if there is a limitation in 
a will, which by itself gives a vested 
estate, and a condition is afterwards 
added, on a breach of which the 
estate is to go over, the limitation 
and the condition will be construed 
into a contingent devise. — CUwermg 
V. Ellisim, 7 H. L. Cas. 707. 

A condition which is to defeat a vested 
estate must depend on an event 
ascertainable from the beginning. — 
Id, 

5. The burden of showing that condi- 

tions imposed by a railway company, 
under the 17 & 18 Vict. c. 31, s. 7, 
are just and reasonable, lies on the 
company. — Peek v. The North Staf- 
fordshire Railtoay Company, 10 H. L. 
Cas. 473. 

6. 'What is or is not a condition prece- 

dent, depends, not on merely techni- 
cal words, but on the plain intention 
of the parties, to be deduced from 
the whole instrument. — Roberts v. 
Brdt, 11 H. L. Cas. 337. 

A. entered into a contract with B., by 
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which A. was " forthwith ** to bring 
a vessel idongside a particular ivhar^ 
and within seven days of his doing 
so, £. was to pay a sum of 1000 Z. ; 
a farther sum of 2000/. in 21 days 
afterwards ; and another sum of 
2000/. on the ship arriving at the 
^ Nore, Certainly penalties were to 
be payable by A. for non-perfonor 
ance of specified acts. There were 
severi^ other stipulations, and after 
all came a covenant, by which *'for 
the true performance of the covenants 
by A, hereinbefore contained, and 
for securing any penalties " which he 
might incur under these presents, 
A. and two responsible sureties were 
" within 10 days from the execution 
of these presents,** to execute a bond 
to ^. in the penal sum of 500O/L 
There was a covenant in exactly 
similar terms on the part of B. The 
^ving of the bonds watf not to pre- 

iudice their mutual rights and lia- 
dlities under the agreement : 
Held, that the covenant to give the 
bonds was a condition precedent, so 
that on ^.*s refusal to allow .^. to ship 
the cable, A,, who had not given hu 
bond, could not maintain an action 
for damages in respect of such re- 
fusal. — RoherU v. jBrett, 11 H. li. 
Cas. 337. 

The covenants to give the bonds were 
not mutual and dependent ; the ful- 
filment of his own engagement by 
each was a necessary preluninary to 
his right to recover on the contract. 
— M 

^ Forthwith,** in this contract, meant a 
reasonable time. — Id, 

11 the ship had been brought along- 
side on Uie day after the execution 
of the contract, and if the 1000/. had 
thereon been paid, A. would not 
have been thereby exempted from 
the obligation to give his bond 
within the 10 days. — Id. 

CONFORMITY. 

A certificate of conformity granted 
under the Popery Act, 2 Arnie, o. 6 
(/r.), need not expressly use the 
words of the Act, ^^ that the partv 
had conformed." A statement which 
clearly describes the facts is suf- 
ficient. — Loveland v. Lynch, 2 Dow, 
324. 

See now 10 Geo, 4, c. 7. 
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CONSENT IN WiUTlNG. 6te«Hu8BA»D 
AND Wipe, 2, Power. 

In a deed executed by A. and B. 
there was a conyeyance to certain 
persons with a power of sale, to be 
execnted with the consent in writing 
of A, and B., or the survivor of them. 
A. died without having concurred in 
any consent to a sale. B. after- 
wuds borrowed money from an in- 
surance company, the repayment of 
which was secured by mortgage of 
his estates, of which those which 
were the subject of the first deed 
formed part. In the mortgage, to 
which the creditor under the first 
deed was a party, and which fully 
recited that deed, there was a power 
of sale given to the mortgagee : 

Held, that this was a consent, in 
writing, sufScient to satisfy the 
words of the first deed. — Moni^fiore 
y. Broumj 7 H. L. Gas. 241. 

CONSPIBACY. See Company. Con- 
TRiBUTiNQ. Joint - Stock Com- 
pany. Fraud. Windino-UpActs. 

If the directors of a company agree.to 
publish false statements of the 
affairs of the company, under such 
circumstances as show a fraudulent 
intent to deceive, they are not only 
civilly liaUe to those whom they 
have deceived and injured, but may 
be criminally prosecuted and pun- 
i^ed for conspiracy. — Bumea v. 
PenneU, 2 H. L. Cas. 497. 

See Bain v. WkUehaoen Railway 
Company y 3 H. L. Cas. 1 ; BargaU v. 
Short/ridge^ 5 H. L. Cas. 297 ; Carron 
Company v. Maclarm^ 5 H. L. Cas. 
416 ; Oakes v. Turquand, L. B., 2 H. 
L., 339 ; New Brunswick Company 
v. Conybeare, 9 H. L. Cas. 722; 
Venezuelan Company v. Kiechf L. B., 
2 H. L., 111. 

CONSTBUCTION OF FOBEIGN IN- 
STBUMENTa 

When a contract is made in a foreign 
country, and in a foreign language, 
an English Court having to construe 
it, must first obtain a translation of 
the instrument; secondly, an ex- 
planation of the terms of art (if 
any) which it contains ; thirdly, evi- 
dence of the foreign law applicable 
to it ; and, fourthly, evidence of any 
peculiar rules of construction which 
may exist in. that law ; and must 
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' then interpret the instrument on 
ordinary rules of construction. — Di 
Sora V. PhilUppa, 10 H. L. Cas. 624. 

CONTINUANCE AND DISCONTINU- 
ANCE. See Practice, 7. 

The Court of Queen^n Bench in Dublin^ 
in Hilary Term, made an order for 
a trial at bar in that term, and 
another order declaring that in case 
the trial should not terminate before 
the end of the term, the next and 
every succeeding day until the first 
day of the f ofiowinff term, or so 
many days as should be necessary, 
should be appointed for the con- 
tinuation of such trial ; and that 
every day so appointed should be 
deemed a part of Hilary Term t 

Held^ that this order was properly 
made under the authority of the 
1 & 2 WUL 4, c. 31, s. 3 ; and had 
the effect of duly continuing the 
trial daring the days appointed. 

After that order, which was entered 
on the record, a continuance was 
entered from the day in vacation on 
whidi the verdict was found, until 
the following term : 

Held, that there was no discontinuance. 
—O'ConneU v. The Queen, 11 CI. & 
F. 166. 

CONTINGENT INTEBESTa 

A contingent gift or interest has a 
real existence, capable, as much as a 
vested interest or estate, bf being 
operated upon by a condition sub- 
sequent, and being made to cease 
and become void. — EgertouY. Browt^ 
low, 4 H. L. Cas. 1. 

CONTBACT. See Coix)NIES, 1. Cove- 
nant, 1. Leases for Liyes^ 3. 
Master and Servant. Insur- 
ance. 

1. A lease of lime works contained a. 
stipulation on the part of the lessor 
to furnish a certain quantity of coals^ 
of a particular sort from his col- 
leries,. and contained a proviso that 
the lessees " are not to be at liberty 
to purchase coals of any kind from 
any other coal works as long as they 
can be supplied at the above ratea 
from the Carsland Coal Works, under 
the penalty of 6«. for every cart 
they shall get elsewhere ; and if the 
Ca^and coied stops, they are to build 
d4 
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no more kilns.** The Caraland Coal 
Works did not yield the quantity of 
coals required by the lessees : 
Held, that the lessees could only resort 
to other collieries to make up the 
difference between what the Gars- 
kind Coal Works actually furnished 
and what they required^ but could 
not go to other collieries for the 
whole of what they required.— 
Wight V. Dickson^ 1 Dow, 141. 

Bee Strickland ▼. Maxwell, 2 Cr. 
& M. 547. 

2. H. contracted with N. to sell i^. a 

certain quantity of spirits to be 
shipped on board, &c., at a certain 
price, payable at three months from 
the time of shipment. Before the 
purchaser found a vessel for the 
shipment, the 43 Geo. 3, c. 81 passed, 
and by that Act an additional duty 
was imposed on spirits. The ven- 
dor claimed under that Act to charge 
this additional duty against the pur- 
chaser: 
Held, that he was entitled to do so.— 
Haig v. Napier, 1 Dow, 255. 

3. Baig desired Hannay to engage a 

vessel for the conveyance of spirits, 
upon the understanding that the 
freight was, as usual, to be paid by 
the purchaser. There was no evi- 
dence of any authority given by the 
purchaser to Hannqy^ and therefore 
JTaig the seller was held to be liable 
for the amount. — Haig v. Hanrutg, 
1 Dow, 259. 

4. The governors of HerioC^ Hospital 

and the magistrates of Edinburgh 
sold to a private individual certain 
plots of ground for building. These 
• plots lay in the intended line of a 
new street. A plan of the intended 
street, with some of the surrounding 
objects, was at the time exhibited 
to the purchaser. This plan repre- 
sented the position of certain old 
buildings, which did not belong to 
the governors of the hospital or to 
the magistrates, and was supposed 
to represent these buildings to have 
been removed, and thus to represent 
the street as of an equal breadth 
throughout its whole extent. The 
charters or purchase deeds contained 
no covenant by the vendors as to 
the remov^ of these old buildings : 
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Held, that the mere exhibition of the 

Slan was no warranty that the Ten- 
ors would remove the baildingB, 
and could not be treated as an im- 
plied undertaJdng to be added to the 
charters or grants, which were alto- 
gether silent on that subject — Feof- 
fees of HerioH Hospital v. Gibson, 

2 Dow, 301. 

[This was expressly adopted by I#ord 
CoUenham (Chancellor) in North 
BriUsh BaUway v. Todd, 12 CL & F. 
722.] 

See Bruce v. Wehnert, 25 Beav. 
348 ; PiggoU v. Stratum, 1 DeG., F., 
& J. 33 ; Cooper v. Jarman, Ij. B., 

3 Eq., 99. 

5. M, was the lessee under leases renew- 

able for ever, of certain property in 
Kerry ; he borrowed money, at first 
300 /., then 600/., fromZ>., upon con- 
ditions, which he afterwards alleged 
were usurious, by which he bound 
himself to grant leases for lives to 
£)., but there was a condition at- 
tached, to the effect that M, was to 
be at liberty to redeem on payment 
of 1300/. S, purchased Z>.'s interest 
by paying the 1300/. ; he did so with 
the full consent of if. S. after- 
wards purchased M,'b interest, by 
paying him a farther sum of 3706 /. ; 
the lands to which S. thus acquired 
the title were immediately after- 
wards let at a rental of 600/. ayear : 

Held, that these circumstances alone 
did not entitle if . to ask to have the ^ 
transaction set aside as fraudulent. * 
—Merediths v. Saunders, 2 Dow, 514. 

(Mortlock V. BuUer, 10 Ves. 292, ap- 
proved.) 

See Shrewsbury BaUway Company 
V. North Western BaiUoay Company, 
6 H. L. Cas. 113. 

6. The owners of two adjoining estates 

having, the one coal fields, and the 
other coal, and salt works belonging 
to it proper for the consumption of 
small coal, entered into a contract 
for 124 years to carry on the work- 
ing of the coal and salt as a joint 
concern, and executed leases to each 
other in order to carry this contract 
into effect : 
Held, that the contract was valid, and 
that the persons succeeding to the 
estates of these two parties were 
bound by it, as an engagement at- 
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tached to the saooefldon. — Waamer 
y. Cumnxngham^ 2 Dow, 76. 

See Bumri v. BvU^ 1 Dow, 73. 

7. The exhibition of a plan of a building 

or of a street does not of itself con- 
Btitnte a contract or engagement that 
all that is there represented will or 
most be done or adhered to, unless 
specially referred to and adopted in 
some other writing (in accord with 
Gtbwti Y. The Feoffees of BerioCs 
HospUal, 2 Dow, dOl^-'Gordon v. 
Maarjoribanks, 6 Dow, 87. 

Therefore, where a free charter con- 
tained several restrictions as to 
buildings, but none as to building 
behind what was intended to be a 
Hue of houses in a new street ; but 
it was alleged that such building 
would inteidEere with the originid 
plan for the town, the erection of 
a kitchen, billiard room, and covered 
passage on the back area of a house 
in St. Andrew^s Square, Edinburgh^ 
was held not to constitute a public 
nuisance, so as to warrant the inter- 
ference of the Court of Session by 
interdict. — Id, 

8. Kifijf gave Kemp an undertaking in 

writing, in these words : ^ Mr. Kemp, 
when the title to the Philpot-kme 
estate is perfected, and the same 
shall be regularly conveyed to me by 
all the parties, I will be accountable 
to ^on for the sum of 3000^., upon 
receiving a proper release from you 
and Mr. WiUon,-—John Kmy^ The 
title was perfected, and the estate 
was conveyed to King, and he 
continued in the undisturbed pos- 
session thereof, but refused to ac- 
count with Kemp for the 3000 ^ 
Kemp and B. filed a bill against King, 
allegmg that the 3000^ constituted 
the consideration for Kemp's equit- 
able interest in the estate, and for his 
procuring a conveyance of the same 
to King; that he Iwrrowed money of 
B. on the assiffument to him of the 
above undertaking, and that Wilson 
was fmp*s agent. JTui^jby his answer, 
denied tnat Kemp had any interest 
in the said estate, or that he procured 
the conveyance of it to King, but he 
said that it was for Wilson's interest 
he agreed to give 3000/., and that 
Kemp's name was used in the under- 
taking in order to protect Wilson 
from any daim by his assignees, he 
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being an uncertificated bankrupt; 
that the dealing was with Wilson, 
and, through him, with the vendors 
of the estate : 

Held, in the absence of proof of .the 
allegations in the bill, that certain 
letters from Wilson to B, justified 
the inference that Kemp was not 
entitled to any account from King 
in respect to the undertaking ; and 
the decree dismissing his bul was 
afl&rmed, with costs.— ^to^ v. King, 
3 CL & F. 131. 

9. The law of the country, where a con- 

tract is made, or is to be performed, 
furnishes the rules for expounding 
the nature and extent of its obliga- 
tions. But the law of the country 
where it is sought to enforce per- 
formance of a contract, governs all 
questions as to the remedy and 
mode of proceeding, including lapse 
of time.— -PewMMon v. Fvffe, 8 CL & 
R 121. 

See Dow v. Lippman, 5 CL & F. 1. 

10. A, agreed with P., in consideration 
of 165,000/., to grant to P. a lease 
of certain mines, as trustee for a 

. joint-stock company, which P, un- 
dertook to form ; the consideration 
to be paid partly in shares in the 
company, partly in money to be 
raised by calls on the remaining 
shares. The lease was afterwards 
executed ; and the company having 
been formed, with power to sue and 
be sued by one of the directors, 
entered into possession and worked 
the mines, and paid part of the pur- 
chase money. Upon A,'s death. P., 
as his executor, filed a bill against 
v., then managing director of the 
company, for an account and pay- 
ment of what remained due to A. of 
the purchase money. V, answered, 
and then filed a cross bill on behalf 
of the company, setting forth vari- 
ous matters as evidence of misrepre- 
sentation, concealment, and other 
frauds practised by A. and P, on the 
company, and prayed that the con- 
sideration might be declared exor- 
bitant and fraudulent, and that the 
company was entitied to a valid 
lease of the mines at their true re- 
duced value : or, that the said agree- 
ment might be declared fraudulent 
and void, and the company dis- 
charged therefrom, and entitled to a 
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lien on A,\ estates for the payments 
made to him : 

Held, 1. That the company were 
not entitled to any relief from their 
contract by reason of acts and 
misrepresentations which proceeded 
from themselves, or were adopted 
by them and acquiesced in after fall 
knowledge, while they continued to 
work and exhaust the mines. 

2. That as the executed contract 
was not to be set aside, ii/s execu- 
tor was entitled to the account and 
pajrment prayed by his bill. — Vigers 
V. Pike, 8 CL & F. 662. 

11. Evidence of former transactions 
between the same parties can be 
received for the purpose of explain- 
ing the meaning of the terms used 
in their written contract — Bowme 
V. QatUffe, 11 CI. & F. 46. 

12. A letter offering a contract, does not 

bind the party to whom it is ad- 
dressed to return an answer by the 
very next post after its delivery, or 
to lose the benefit of the contract ; 
an answer posted on the day of 
receiving the offer is sufficient. — 
DwrOop V. Higgim, 1 H. L. Cas. 381. 

A contract is accepted by the posting 
of a letter declaring its accept- 
ance. — Id. 

A person putting into the post a let 
ter declaring ms acceptance of a 
contract offered, has done all that 
is necessary for him to do, and is 
not answerable for casualties oc- 
curring at the Post-office. — Id, 

In an action for damages for breach 
of contract on the sale of goods, the 
measure of damages is not merely 
the amount of the difference be- 
tween the contract price and the 
price at which such goods could be 
bought at the moment when the 
contract was broken, but likewise a 
compensation for such profit as 
might have been made by the pur- 
chaser had the contract been duly 
performed.— i</. 

13. A contract between a railway com- 

pany and a building contractor, sti- 
pulated that payments should from 
time to time, during the progress of 
the works, be made by the company 
to the contractor, such payments to 
be mode on certificates granted by 
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the " principal engineer of the com- 
pany, or his assistant resident engi- 
neer." In case of dispute between 
the contractor and the assistant 
resident engineer, the decision of 
<< the princi]^ engineer of the com- 
pany*' was 'to be final ; but at the 
completion of the worlm, if the con- 
tractor and the principal eng^ineer 
differed, the differences between 
them were to be settled by arbitra- 
tion. After differences had so 
arisen between the contractor and 
the company, it was discovered b^ 
the former that the principal engi- 
neer was a shareholder in the com- 
pany On a bill to have aooonnts 
taken, one of the grounds for which 
was this fact, then first discovered : 

Held, that (no fraudulent concealment 
being allied) it formed no ground 
for relief ; for that by contiact the 
contractor had bound himself to sub- 
mit to the judgment of a particular 
individual, whose position as princi- 
pal engineer made him interested 
for the company. The case of Dimes 
V. The Grand Junction Canal Oom- 
panu (3 H. L. Cas. 759), held not to 
apply. — Ranger v. The GreaJt Western 
Bailway Company, 5 H. L. Cas. 72. 

A contract or undertook to do certain 
works within a given term, or to pay 
certain fixed sums; whether these 
were penalties or unliquidated da- 
mages, was not necessarily the sub- 
ject of a bill in equity, but might 
properly have been decided in an 
action at law. The fact that a bond 
with a penalty had been given to 
secure the payment of them was 
itself stronj^ evidence to show that 
they were kquidated damages. — Id, 

A contractor agreed with an incorpo- 
rated company to do certain wono, 
the contnict being under seaL In 
this contract there was a stipulation, 
that if the company should think 
proper at any time to make any ad- 
dition to the original works, the 
company should be at liberty to do 
so on giving him written instruc- 
tions for that purpose, signed by the 
principal or assistant engineer, A 
verbal arrangement was afterwards 
made by the principal engineer for 
the execution of certain extension 
works, allowing for a variance in the 
prices, but stipulating that, with the 
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exception of that variance, all the 
provisions of that contract snould be 
considered as applicable to the ex- 
tension work. This work was exe- 
cuted by the contractor under this 
arrangement : 

Held, that he conld not afterwards 
reject the terms of the contract, and 
claim remuneration for the work as 
upon a quasitum meruit^ nor could he 
ask in equity for accounts to be taken 
independently of the contract. — 
Banger v. The Great Western Bail- 
way Company^ 5 H. L. Cas. 72. 

In a contract with a railway company 
for the execution of certain works, 
there was a clause empowering the 
company, after notice, to take pos- 
session of the plant, and to finish 
the work ; the company acted on 
this clause : 

Held, that this did not furnish ground 
for a bill in equity as putting an end 
to the contract, uioogh it might be 
the subject of an action for damages. 
— /rf. 

[ 14. W, M, had giye%a bond and warrant 
of attorney to secure the repayment 
of a sum of money. Judgment had 
been entered up, out not executed ; 
the bond and warrant of attorney 
came into the possession of I/., as 
personal representative of the origi- 
nal obligee. She was on terms of 
affectionate friendship with W, i/., 
and often said that he had been un- 
fairly treated, in being made to enter 
into these Recurities. L, had in early 
life received from the father of W, m 
a conveyance of some property in 
India ; the deed of conveyance was 
expressed to be for a money consider- 
ation of 10,000 rupees : in truth the 
money consideration was, if any, a 
debt of 1200 rupees, the rest was a 
purely voluntary gift, and no money 
whatever passed, when the convey- 
ance was executed. W. M. was about 
to marry, and when his marriage was 
in contemplation, discussions arose 
about the bond and warrant of 
attorney. W. M.'b father told Z., 
that he was advised, if she did not 
abandon the claim on the bond and 
warrant of attorney a^nst his son, 
to execute a deed which would put 
an end to the conveyance of this 
Indian property as a voluntary con- 
veyance made without consideration. 
In his depositions, he said that L, 
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promised not to enforce the bond 
and warrant of attorney, if he would 
abstain from interfering with the 
conveyance. Other evidence was 
given of declarations by her that 
file "had abandoned'" the claim, 
and of a promise, often repeated, 
that she would never trouble W. M. 
about it : 

Held, that this promise, if it constituted 
a contract, was not a contract made 
" in consideration of marriage,^* so as 
to bring it within the words of the 
Statute of Frauds.— Jbrcfen v. Money, 
6H.L.Ca8. 186. 

15. A cargo of com was shipped bv ^ . at 
Salonica, in February 1848, ror de- 
livery in Zoncion. On the 15th of May 
it was sold by E,, a London ^tor, 
who made the sale on del credere com- 
mission. The contract described the 
com as "of average quality when 
shipped,*" and the sale was made at 
** 27 «. per quarter free on board, and 
includmg freight and insurance to a 
safe port in the United Kingdom, 
payment at, &c. upon handing ship- 
ping documents." In fact the com 
had, a short time before the date of 
the contract, been sold at Tunie^ in 
consequence of getting so heated in 
the early part of the voyage as to 
render its being brought to England 
impossible. The contract in Eng- 
land was entered into in ignorance 
of this fact; When the English 
purchaser discovered it, he repu- 
diated the contract. In an action 
for the price brought by A. against 
the factor : 

Held, that the contract contemplated 
that there was an existing some- 
thing to be sold and bou^t, and 
capable of transfer, which not being 
the case at the time of the sale by 
the factor, he was not liable. — Cou- 
turier V. Hastie, 5 H L. Cas. 673. 

16. Railway company A. agreed with 
railway company J?., that in con- 
sideration of being allowed to use a 
part of B, line, the traffic on the 
part so used should be paid for ac- 
cording to a certain definite rate of 
tollj which was reduced below the 
ordinary amount. A, was after- 
wards amalgamated with other lines 
which had been made since the 
agreement was entered into, and its 
own amount of traffic was increased 
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not only b^ those new lines, bnt by 
their bringing it into commnnica- 
tion with some of the chief lines 
of the country. B. had also been 
amalgamated with other newly 
created lines. In both instances, 
the amalgamating acts had preserved 
aJl the *^ rights, powers," &c. of the 
original lines : 

Held, that not only all the trafiSc 
wmch passed over line A,^ having 
originated there, bnt all that which 
came on line A. having originated 
elsewhere, miffht pass, on payment 
of the rednced rate of toll, over the 
part of the line B,^ which was the 
subject of the original agreement. — 
Lanca»kir6 and Yorka/wre Bailway 
Company v. Ekut Lmuxuhire EcUlway 
Company^ 5 H. L. Gas. 792. 

There were, however, cases in which 
company A. might deprive itself of 
the benefit of this agreement, as for 
instance, if company A. should, in 
consideration of any particular bene- 
fit or service to itself, grant to any 
one a free pas8a|re along the whole 
distance (indudmg therefore the 
particular part of the line B. the 
subject of the agreement), in whidi 
case B. might claim payment inde- 
pendently of the agreement. — Id, 

17. It is a principle of law, that parties 
cannot oy contract oust the Ck>urts of 
their jurisdiction ; but any person may 
covenant that no ri^ht of action 
shall accrue till a third person has 
decided on any difference that may 
arise between himself and the other 
party to the covenant. — ScoU v. 
Averyj 5 H. L. Gas. 811. 

A, effected in a mutual insurance com- 
pany a policy of insurance on a ship, 
one of the conditions of which was, 
that the sum to be paid to any in- 
surer for loss should in the first in- 
stance be ascertained by the com- 
mittee ; bnt if a- difference should 
arise between the insurer and the 
committee *' relative to the settling 
of any loss, or to a claim for average, 
or any other matter relating to the 
insurance,'* the difference was to be 
referred to arbitration, in a way 
pointed out in the conditions,; ^ pro- 
vided always, that no insurer who 
refuses to accept the amount settled 
by the committee; shall be entitled 
to maintain any action at law or 
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suit in equity on his policy,** until 
the matt^ has been decided by the 
arbitrators, and " then only for such 
sum as the arbitrators ahidl award," 
and the obtaining the decision of 
the arbitrators^ was declared a con- 
dition precedent to the maintaifiing 
of an action : 

Held, that these conditions were lawful, 
and that (even should the difference 
relate to other matters than those of 
mere amount) till awatd made no 
action was maintainable. — SooU v. 
^06f:y,5H.L.Ca8.811. 

18. A letter, answering and accepting 
an offer to purchase an estate on the 
terms stated in an advertiaement, 
added a sum for deposit and a day 
for completing the purchase; no 
reply was given to this letter : 

Held, that there was no complete con- 
tract on which to sustain a bill for 
specific performance. — Honeynum v. 
MarryaU, 6 H. L. Caa. 112. 

19. Prima facie all corporate bodies are 
bound bv contr||Bts under their com- 
mon seal ; but tnis prima facie power 
to contract cannot be insisted on as to 
matters where, from the nature of 
the corporate bodjr or the object of 
its incorporation, it is expressly or 
implicitly '* by reasonable inference," 
prohibited from contracting. A con- 
tract as to such matters \% ultra virti. 
— Shrewshury Baihoay Company v. 
North Western EaihocM Company, 6 
H. L. Caa. 113. 

Where a contract between two com- 
panies proves to be one by which 
one of the contracting parties will 
gain considerable advantages at the 
expense of the other, while the other 
will receive no corresponding benefit, 
whether such contract is or not le- 
gally valid, equity will not aid in 
enforcing it by a decree for specific 
performance. — Id. 

A private Act of Parliament autho- 
rised one railway company to accept 
a lease of another railway ; the direc- 
tors of the first company then 
entered into an agreement with the 
directors of a third company, the 
stipulations of which were to be 
performed ** during the continuance" 
of such lease. No lease within the 
provisions of the Act was ever 
granted. The agreement appeared 
to be, if legally valid, at least unfair 
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to the ahareholdexB of one of the 
oompamea: 
Held, thftt equity would not enforce it 
by a decree for epecifio perform- 
ance. — ShrewsbuTff, dc, Rcdlway (hm- 
pony V. North Western Railway 
Company, 6 H. L. Gas. 113. 

20. If there is a signed paper, gigned by 

an agent duly authorised thereto, 
which paper, thouffh agreeing to do 
something, leaves the subject matter 
of the agreement unexplained, but 
refers to another paper which con- 
tains the full particulars of the 
explanation, the two may be con- 
nected together, so as to constitute 
a contract yalid under the Statute 
of YnkudB.—Ridgtxty v. Wharton, 6 
H. L. Cas. 238. 

The contract so constituted by the act 
of ^.'s duly authorised agent will be 
binding. on A,j though the second 
paper may have been sent by the 
agent to A.'b solicitor to put it into 
form, provided that the agent and 
the person with whom he was deahng 
agreed that it should be sent for that 
purpose, but not otherwise. The 
act of sending such a paper to a 
solicitor to have the matter reduced 
into form, affords generally cogent 
evidence that the parties do not in- 
tend to bind themselves till it is 
reduced into form. — Id. 

Long delay may prevent a party to an 
agreement from calling for specific 
performance of it. — Id. 

What are circumstances sufficient to 
establish an agent's authority, and a 
contract made in the exercise of it. — 
Id. 

21. There can be no remedy against a 

company registered under the 7 & 
8 Vict. c. 110, on any contract, in 
which a director of the company was 
a party, and in which he was in- 
terested, unless the provisions of the 
29th section of that statute have 
been strictly observed. Therefore, 
a contract by the directors of one 
company to purchase the trade of 
another company is not binding, 
unless it is authorised by the deed 
of settlement of each company, and 
is made according to its provisions. 
Ernest v. NichoUs, 6 H. L. Cas. 401. 

22. Where the law has declared the con- 

struction of a contract, a Court of 
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Equity will not interfere to aid either 
of the parties merely on the ground 
of their own ac their agent's dealings 
under it, for that would be to make 
a new contract, which can only be 
done by mutual consent, by persons 
properly authorised and in due form ; 
if such dealings relate to a contract 
with an incorporated company, the 
new contract, like the old one, must 
be under seal.— JfiaZanrf Great Wes- 
tern Railway (Ir.) v. Johnson, 6 H. L. 
Cas. 798. 

23. If there has been an engagement to 

appropriate to a certain individual a 
pi^icular cargo, or a particular part 
of a larger cargo, as, for example, 
*' one hundred quarters of wheat out 
of five hundred quarters which I 
have now sent,** in either of these 
cases equity will interfere to enforce 
performance of the engagement ; 
but though the person who has made 
an engagement to sell a certain quan- 
tity of property, as, for example, one 
hundred quarters of wheat, may be 
shown to possess such a quantity of 
wheat, equity will not treat that 
particular wheat as liable under the 
engagement.— ^oartf v. Dresser,! 
H. L. Cas. 290. 

24. In equity it is not necessary for the 

alienation of existing property that 
there should be a formal deed of 
conveyance. A contract to transfer 
the property, given for valuable con- 
sideration, provided that it is capable 
of being the subject of a decree for 
specific performance, passes it at 
once, and the vendor becomes a 
trustee for the vendee. This rule 
applies to personal property as well 
as to real estate. — Holroyd v. Mar- 
shall, 10 H. L. Cas. 191. (See Mort- 

OAGE, 16). 

Such a contract, if made with respect 
to future acquired property, being 
capable of specific pei^ormance, 
transfers the beneficial interest in 
the property, as soon as it is ac- 
quired, to the vendee or mortgagee, 
who, in the case of personal property 
may have an injunction to restrain 
its removal. — Id. 

25. Under a contract for the purchase of 

an estate when the money is to be 
paid in portions, every payment is a 
part performance of the contract by 
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the vendee, and in equity transfers 
to him a corresponding portion of 
the estate.— i2oMv. WcUaan, 10 H. L. 
Cas. 672. 

CONTRIBUTION. See Partnebship. 
Will. 

CONTRIBUTORY. See Joint-Stock 
Company. Winding-up Acts. 

1. The 7 & 8 Fict, c. 110, does not create 

any new liability in an allottee of 
shareSj beyond what his own con- 
tract imports. — HuUon ▼. Thompson^ 
3 H. L. Cas. 161 ; Norrie v. Cooper, Id. 

A, wrote a letter of application for 
shares in a railway company which 
was provisionally registered, and re- 
ceived an answer, in the usual form, 
declaring that certain shares had 
been allotted to him, on which he 
was required to pay a deposit. A. 
paid the required deposit, but neither 
signed the subscribers* agreement 
nor the parliamentary contract. The 
scheme was abandoned : 

Held, that A, did not, by his letter of 
application for shares and by paying 
the deposits thereon, become a 
'* member" of the company, or a 
** contributory,** within the meaning 
of the Joint-Stock Companies Wind- 
ing-up Acts. He merely bound 
himsdf to take such shares as he 
had applied for, should the company 
ever in fact be established. 

Held, therefore, that his name had 
been improperly put bv the Master 
among the list of contributories, and 
that the Court below had rightly 
ordered it to be expunged from the 
list-/rf. 

2. A projected railway company, *§ o- 

visionally registered, is within the 
meaning of the Winding-up Acts, 
which may therefore be ap];Mied to 
it if a Court of Equity shall so think 
fit.— Br^Ai V. Button, 3 H. L. Cas. 
341. 

The liability of a person as a contribu- 
tory under the Winding-up Acts is 
not a question of law, but of fact 
The test of his liability in equity is 
his liability at law. — Id, 

Contributories are those only who have 
contracted, by themselves or agents, 
with a creditor, or who have agreed 
to indemnify or repay, in part or in 
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all, those who have contracted with 
the creditor on their own aocoant — 
BrigU v. Huiton, 3 H. L. Cas. 341. 
A. was a member of the proviaonal 
committee of a projected railway 
company, which had been provision- 
ally registered, and the affairs of 
which were put under the authority 
of a managing committee. He ac- 
cepted shares, and paid a deposit 
on them, but did no farther act. The 
scheme was abandoned : 


Held, that on these facts he was not 
liable to a creditor for business done 
under the orders of the managing 
committee, towards completing the 
projected undertaking, and convert- 
ing the association into a regolar 
company, and consequently he was 
not liable as a contributory onder 
the Winding-up Acts. — Id. 
3. The name of a person who had pur- 
chased shares in a joint-stock bank 
was, after the stoppage of that, bank. 

g laced on the list of contributories, 
ut only from the date at which he 
made the purchase. An appeal was 
presented by the official managers 
a^nst this qualification of his lia- 
bility. When the case was called 
on, this qualification was, by agree- 
ment, struck out, and the order of 
the Court below varied in that re- 
spect. — Henderson v. Sanderson^ 3 
H. L. Cas. 698. 

CONVERSION OF ESTATE. /Se# Con- 
tract, 24. Specific Perform- 
ance. Will. 

CONVEYANCE OF VOTERa See Bri- 
bery. 21 & 22 Vict. c. 87, and 30 & 
31 Vict, a 102, s. 36. 

COPYHOLD. iSee Custom. Will. 
li An Act of Parliament incorporated 
certain persons as a company for the 
purpose of making a canal, and gave 
them powers to purchase and hold 
lands for the purposes of the Act ; 
it authorised persons to " contract 
for, sell, and convey their lands,"* 
gave a form of conveyance '* of all 
the estate, right, title, and interest ** 
of the person conveying, and enacted 
that all such contracts, agreements, 
sales, conveyances, and assurances 
should be va£d to all intents, &c. S. 
was a tenant of copyhold land, a 
portion of which was wanted for the 
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pnrpoaes of the canal ; he sold it to 
the company, and executed a con- 
Teyance according to the form given 
by the Act. The land was then ap- 
plied to the purposes of the canaL On 
the death of S. the lord made a procla- 
mation for the heir of S. to come in and 
be admitted as a tenant on the rolls 
of the manor. No one appeared to 
claim admittance, and the lord seized 
the land ftiousgue. He afterwards 
brought ejectment against the canal 
proprietors, and obtained judgment 
against them on the ground that the 
oonyeyance under the Canal Act had 
only vested in them an eauitable 
estate in the copyhold land. He 
then interfered to stop the course of 
the nayigatiou. The canal pro- 
prietors filed a bill against him, 
praying that the customary heir of 
S., or such other ^rson as the plain- 
tifb might appomt, might be ad- 
mitted U) the copyhold premises, the 
plaintiffs undertaking to pay the 
fine and fees upon such admission ; 
and farther praying for a perpetual 
injunction and general reliel The 
Yice-Ghancellor made a decree di- 
recting that the customary heir of S, 
(who had been made a party to the 
suit) should be admitted tenant to^ 
the copyhold premises in question, 
and when admitted should hold the 
same as trustee for the plaintiffs in 
the suit, and ihe amount of the fine 
was referred to the Master, and an 
injunction was granted as prayed : 

Held, that the decree of the Vice- Chan- 
cellor was right. — Dimes ▼. The Grand 
Junction Ccmal Company ^ 3 H. L. Cas. 
794. 

2. In ejectment for a forfeiture, by a 
lord against a copyholder of inheri- 
tance, for digging and taking day 
from the manor, to be sold off the 
manor to anyone, the defendant 
pleaded and proved a custom from 
time immemorial for the copyholders 
of inheritance, without license from 
the lord to break the surface and dig 
day without limit, from and out of 
their copyhold tenements, for the 
purpose of making it into bricks to 
be sold off the manor : 

Held {dub. Lord Wensleydale), that 
this custom was good in law. — Salts - 
bury (Marquis) v. GladsUme, 9 H. L. 
Cas. 692. 


The object of the 8 Anne, c. 19, was to 
encourage literature among ** British 
subjects," which description includes 
such foreigners as, by residence here, 
owe the Crown a temporary aUegi- 
ance ; and any such foreigner first 
publishing his work here, as an 
*^ author** within the meaning of 
the statute, no matter where his 
work was composed, or whether he 
came here solely with a view to its 
publication. — Jefferys v. Booseu. 4 
6. L. Cas. 816. 

Copyright commences by publication ; 
if at that time the foreign author is 
not in this country, he is not a person 
whom the statute meant to protect. 
-Id. 

An Englishman, though resident abroad 
will have copyright in a work of his 
own first publidied in this country. 
^Id, 

B,, a foreign musical composer, resident 
at that time in his own country, as- 
signed to J?., another foreigner, also 
resident there, according to the law 
of their countiy, his right in a 
musical composition of which he 
was the author, and which was then 
unpublished. The assignee brought 
the composition to this country, and, 
before publication, assigned it, ac- 
cording to the forms required by 
the law of this countrv, to an En- 
glishman. The first publication took 
place in this country : 

Held, reversing the judgment of the 
Court of Exchequer Chamber, that 
tiie foreign assignee had not, by the 
law of this country, any assignable 
copyright here in this musical com- 
position. — Id. 

Per Lords Brougham and St, Leonards : 

Copyright did not exist at common 

law. It IS the creature of statute. — Id. 

Per Lord St. Leonards : No assignment 
of copyright under the 8 Anne, c. 
19, the benefit of which is daimed 
by tiie assignee, although from a 
foreigner, can be good in this coun- 
trjr, unless it is attested by two 
witnesses. — Id. 

Per Lord St. Leonards : There cannot 
be a partial assignment of copyright. 
— M 

See Houldsuoorth v. APOreaj L.R., 
2 H. L., 380. 
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COEPORATION. ^e«BoND. Charter. 
Domiciles. Fishery, 2. Fraud. 
Jurymen. 

1. H, and S. were candidates for election 

to the office of alderman in the 
borongh of Saltaah, H, admitted 
that he had not taken the sacrament 
within the space of one year before 
the election, as required by the 13 
Car. 2 , sUt 2, o. 1, s. 12. S, stated 
that he had done so. Notice of these 
facts was then pnblidy given. After 
this notice the poll went on, and H. 
had 20, and S. had 16 votes. H. was 
sworn in by the mayor. Two of 
the aldermen insisted that S. was 
dnly elected, and (having the right 
to do so) immediately afterwajrds 
swore in S, H, took the sacrament 
within the time limited by the 
Annual Indemnity Act of that 
year: 

Held, that JJ. was at the time dis- 
qualified, and the votes given for 
him were thrown away ; that in this 
state of things the swearing in of 
S. filled the office, so as to exclude 
the operation of the Indemnity Act 
in favour of H. — HawkiM v. JSor, 1 
Dow, 124. 

Quasre,^ whether those who tvithout 
notice had voted for a ditiqualified' ^ 
person mi^ht, on becoming ac- 
quainted with the fact, demand to 
vote again?'/(i. 

See Scadding v. Loranty 3 H. L. 
Cas. 418; Gosling y. Veley, 4 H. L. 
Cas. 679. 

2. Any master trader or manufacturer 

exercising his trade or calling with- 
in the new town of Edinburyh onlj, 
without exercising it in the old, is, 
by the proviso in the Act 7 Geo, 3, 
c. 27, exempted from the payment 
of the tax called entry money, ex- 
acted bv the magistrates of Edin- 
burgh from those who enter as 
burgesses.~iS^<< v. ScoU, 4 Dow, 
290, 

3. The King granted by letters-patent to 

the mayor and burgesses of Lyme 
Regis, the borough so called, and also 
the pierquay or cob. with all liber- 
ties and profits, &c. belonging to the 
same, and remitted part of their 
ancient rent paysble to the King ; 
and he willed that the mayor and 
burgesses, and their successors, all 
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and singular the buildings, banks, sea- 
shore, &c. within the said borough, 
or thereto belonging, or situate be- 
tween the same and the sea, and 
also the said pier, &o., at their own 
costs and charges thenceforth, for 
ever should repair, maintain, and 
support : 

Held, by the Lords affirming the judg- 
ment of the Courts of Common 
Pleas and King's Bench, that the 
mayor and burgesses having accepted 
the letters-patent or charter, be- 
came legally bound to repair the 
building banks, and seashore ; and 
that this obligation being one which 
concerned the public, an indictment 
would lie against them in case of 
non-repair, and an action on the 
case for a direct and particular 
damage sustained therefrom by any 
individual. — Mayor, 4kc, of Lyme 
Regis v. Henley, 2 CI. & F. 331. 

See Ferguson v. KvmouU, 9 CI. 
& F. 251 ; Norris v. Irish LandCom- 
pony, 8 E. & B. 522 ; NichoUT, Allen, 

I B.& S.936 ; Young Y.Ikwis, IB. & 
N. 765 ; Mersey Docks, dhc, v. Gibbs, 

II H. L. Cas. 687 ; L. B^ 1 H. L., 
99. 

4. Certain local Acts of Parliament gave 

the corporation of the city of DuhUn 
the power to take measures for 
supplying that city with water, and 
to levy rates and rents on the inhabi- 
tants to meet the expenses that 
might thereby be incurred. The 
corporation passed bye-laws, appro- 
priating part of the revenue thus 
raised in a manner not strictly falling 
within the provisions of these Acts. 
Some of the inhabitants of DubUn 
filed an information against the cor- 
poration for an account, and the 
Court of Chancery in Ireland decreed 
an account, and held the corporation 
answerable for all sums which it had 
received and appropriated in a way 
not strictly conformable with the 
provisions of the local Acts. The 
House, on appeal, affirmed ihis de- 
cree. — Corporation of DabUn v. The 
AUomey General, 3 CI. & F. 289. 

5. A summons of declarator charged 

the Lord Provost, magistrates, and 
town council of Glasgow, with the 
breach of an agreement entered into 
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by their predecessors with regard to 
the administration of a trust fund ; 
and prayed ^^ that the said Lord Pro- 
Tost, magistrates, and council, and A ., 
B^ C., D., &c.,'* reciting the names of 
eTery one of them, ^* for themselves, 
and as representing the burgh and 
community of Glasgow^ ought to be 
decerned.** The Court of Session 
pronounced an interlocutor, decern- 
ing ^ against the defenders in terms 
of the conclusion of the libel,** de- 
claring them liable in expenses, and 
spedally directing that no part of 
the expense of t& litigation should 
form a diarge on the trust fund : 

Held, that the interlocutor thus ap- 
pearing to affect the interests of 
each individnal member of the cor- 
poration, any one member was by 
uiw entitled to appeal against it. — 
Grajf V. Forbes, 5 CL & F. 366. 

6. The list of persons qualified to elect 
or be electM to municipal offices in 
the burghs of Scotland,, must be 
made up on the 16th of September in 
each year, by the town clerk of each 
burgh, in conformity with the sherifiTs 
list of parliamentary voters for such 
burghs. — Monieith v. McGaoin, 5 Gl. 
& F. 459. 
The town clerk has no authority to 
alter the burgh lists then made up, 
even upon intimation that the sherifTs 
list had been subsequently altered by 
the Court of Review, but such 
bui^h lists must remain until the 
16th of September in the following 
year, and then be altered in confor- 
mity with the then existing parlia* 
mentary lists for the burgh.— M 

Where, therefore, a person's name 
stood on the sherifTs list on the 16th 
of September, and was transferred by 
the town clerk to the burgh list on 
that day, such person was entitled 
to elect and be elected to a municipal 
office in virtue of so appearing on 
the burgh lists, though before the 
period of the municipal elections his 
name had been, by the decision of 
the Court of Review, removed from 
the parliamentary lists made up by 
the sheriff. — Id. 

Qiictre, whether in such a case his right 
to elect or be elected can properly 
be discussed in the Courts of Scot- 
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land by a bill of suspension and in- 
terdict ?'-'MonteUh v. McGamn, 5 CL 
& F. 469. 

7. A custom of the city of London, that 

when the inhabitants of any ward 
shall three times elect and return to 
the court of mayor and aldermen 
the same person to be alderman, who 
shall be, by the said court, according 
to another custom of the said city, 
adjudged on such three returns not 
to be a fit person to support the 
dignity and discharge the duties of 
the office, the mayor and aldermen 
may elect and admit a fit person, 
being a freeman, out of the whole 
body of the citizens, to be alderman 
of such ward, is a valid custom in law : 
Held (affirming the judgment of the 
Court below), that this custom is not 
abrogated by the Act 11 Creo, 1, c. 
18, " for regulating elections within 
the city of London,^ by which it is 
enacted that the right of election of 
aldermen, &c. for the several wards 
shall belong to freemen of the city, being 
Tuniseholders of the uxtrde, and to none 
other whaisoeoer. Nor by the bye-law 
of the city, 13 Anne, by which, after 
reciting that by the ancient custom 
of the city, when any ward became 
vacant of an alderman, the inhabi- 
tants thereof, having right to vote, 
were wont to choose one person only, 
being a freeman, to be alderman of 
the ward, and for reviving that cus- 
tom, it was enacted, that thence- 
forth, in all elections of aldermen of 
the said city, at the wardmotes, there 
shall be elected only one able and 
sufficient citizen and freeman to be 
returned to the court of mayor and 
aldermen, which person so eleoled shall 
be by them adnUUed to the office, — The 
King v. Johnson, 6 CL & F. 41. 

8. Where a party is in the legal and 

undisputed possession of a muni- 
cipal office, it is competent for 
him, by suspension and interdict, 
to protect his office against the un- 
authorised intrusion of a part^ who 
has no title to the office ; but it does 
not put into office a party who has 
the abstract right to it. — Fleming v. 
Dunlop, 7 CL & F. 43. 
A bill of suspension and interdict is an 
incompetent procedure to try and 
determine the merits of contested 
municipal elections. — Id, 
E 
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Prooednre by bill of snspendon and 
interdict cannot be taken against a 
party in jpoasession of an office, to 
question nis right thereto, by a partj 
who ifl not in poBsession ; nor can it 
apply to a case where neither party 
is in poBsession, nor to acts done 
done anterior to the act of election ; 
nor can the right of election be de- 
cided by it. — Fleming y. Dunlop, 7 
CI. & F. 43. 

An interlocutor passing a bill of sus- 
pension and granting interdict, is 
subject to appeal to the House of 
Loras, within the 48 Geo. 3, c. 151. 

9. By Act 6 & 6 WiU, 4, c. 76, s. 71, it 
is enacted that all the estate and 
interest of such bodies corporate, or 
members thereof, as were seised or 
possessed of any real or personal 
estate in trust for charitable uses, 
should, in respect of such uses and 
trusts, continue in the persons who 
at the time of passing the Act (1833) 
were such trustees, until the 1st day 
of August 1836, or until Parliament 
should otherwise order, and should 
thereupon utterly cease and deter- 
mine : provided that if Parliament 
should not otherwise direct on or 
before the said 1st of August the 
Lord Chanc^lor or Lords Commis- 
sioners of the Great Seal should 
make such orders as they should see 
fit, for the administration, subject to 
such charitable uses and trusts as 
aforesaid, of the said charity estates 
and funds. Parliament did not pass 
any subsequent Act on the subject 
before the 1st August 1836 : 

Held, that the administration of the 
charity estates and funds did not 
continue in the persons so described 
after the 1st of August 1836 ; and 
that it was competent to the Lord 
Chancellor, after that day, to make 
orders for the appointment of new 
trustees for their administration. 

Orders made by the Lord Chancellor in 
the matter of such charitable estates 
and funds, by virtue of the said 
Act, and also of the Act 52 Geo, 3, 
c. 101, which last gives an appeal to 
the House of Lords, are subject to 
appeal. 

Whether such orders made under the 
Act 5 & 6 WilL 4, c. 76, alone, are 
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subject to appeal, qwere? — Bignold 
V. Springfield, 7 CI. & F. 71. 

10. The Act 5 & 6 WiUA, c. 76, creates a 

public trust of the properW of 
municipal corporations, and of the 
funds raised for the purposes of the 
Act, subject, like other property held 
in trust, to the jurisdiction of the 
Court of Chancery. — Parr v. The 
Attorney General, 8 CI. & F. 409. 

Although the Act contains provisions 
for correcting abuses in respect of 
the borough property, there is no- 
thing in it to exclude the ordinary 
juriMliction of the Court of Chanoety 
to prevent breaches of trust : 

Held, accordingly, by the Lords (affirm- 
ing the judlgment of the Court of 
Chancery), &at a bond given by the 
town council of a borough, to secure 
compensation out of we borough 
fund to an officer, for the profits of 
offices, some of which he continued 
to hold, was in breach of trust, and 
illegal.— M 

Quuere, whether compensation can, 
under the Act, be given for the pro- 
fits of an office, which the officer 
voluntarily resigned? — Id. 

See Drogheda v. Holmes, 5 H. L. Css. 
460. 

11. The Convention of the Boyal Buighs 

of Scotland exists under the autho- 
rity of an Act passed in the reign of 
James HI. (a.d. 1487). It consists 
of commissioners or delegates (from 
the Boyal Burghs), meets annually, 
declares the amount of money re- 
quired for certain purposes to be 
raised by the various burghs, holds 
its sittings for two or three days, 
provides by annual vote for its ex- 
penses, and is then dissolved. Two 
persons were appointed conjunct 
clerks of the Convention, and their 
appointments were declared to be 
" with benefit of survivorship," and 
**with snrvivancy to the longest 
lives of them ;" and the office was 
given to them ** as freely and fully 
as any of their predecessors had held 
it;" and the emoluments were de- 
clared to belong to one of them 
** during his natural life ;" the other 
was to have the benefit of survivor- 
ship. 

The Convention vat one year raised the 
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salary of its clerks ; in another it 
lowered their salary below its origi- 
nal amount, and it also increa^ 
their duties. There were instances 
of express appointments ^during 
pleasare,** and of dismissals : 

Held, by Lords Brougham and Cotten- 
ham (Lord Campbell dissenting) : 
First, that this was not a life office, 
for that the expressions in the ap- 
pointment were explained by the 
circumstances under which it was 
made ; and secondly, that the salary 
might be raised or lowered at the 
pleasure of the Convention. 

Per Lord Campbell: The Convention 
of Boyal Burghs is a corporation : 
on the facts of this case, and the 
terms of the appointment, the office 
is granted for life, and the Conven- 
tion cannot reduce the salary below 
its ancient and original amount. But 
the Convention can reduce to that 
amount, and may, perhaps, cast new 
duties on the officers. — Vonvention of 
Boyal Burghs of Scotland v. Cun- 
ningham and BeU, 9 CI. & F. 144. 

12. A voluntary conveyance of real 

estates to a charity, is not defeated 
by a subsequent conveyance of them 
for valuable consideration. — Mayor 
of NetccaaiU v. The Attorney General. 
12 CL & F. 402. 

13. A proceeding by information, in the 

nature of a quo loarranto, will lie for 
usurping any office, whether created 
by charter of the Crown alone, or by 
the Crown with the assent of Par- 
liament, provided the office be of a 
public nature, and is a substantial 
office, and not merely the function 
or employment of a deputy or ser- 
vant held at the will and pleasure of 
others. 

The office of treasurer of the public 
money of the county of Dublin is 
an office for which an information 
in the nature of a quo toarranto will 
lie.~2>ar^ v. The Queen, 12 CI. & F. 
620. 

14. Where certain acts of a corporation 

are to be performed at a special 
meeting of the members of that 
corporation, all the persons entitled 
to be present thereat must be sum- 
moned, if they are within a reason- 
able summoning distance. The 
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omission to summon any one, ren- 
ders the acts done at such meeting 
in his absence invalid. A finding in 
a special verdict that a person en- 
titled to be present at a special 
meeting of a corporate body, was 
not summoned, and that he was at 
the time within summoning dis- 
tance, throws on the party support- 
ing the validity of the acts done at 
such meeting, the onus of showing a 
sufficient cause for his not being 
summoned. The election of trea- 
surer for the county of the city of 
Dublin was vested by the 49 Geo. 3, 
c. XX., in " the board of magistrates of 
the county of the said citv,"and was 
directed to take place at tne Sessions 
Court of the city, by vote of the 
magistrates there present : 

Held, that the Becorder of Dublin was 
a member of that board, and ought 
to have been summoned to a meet- 
ing of the magistrates summoned for 
that election, and that the omission 
to summon him rendered the elec- 
tion which took place in his absence 
invalid.— /Sm^^ v. Darley, 2 H. L. 
Cas. 789. 

15. A corporation of itself cannot be 

guilty of fraud, but where it can 
only accomplish the object for which 
it was formed, through the agency 
of individuals, who act fraudulently, 
the corporation stands in the same 
situation with respect to the conduct 
of its agents as a private person 
would have stood had bis agent so 
misconducted himself. — Banger v. 
The Great Western Bailuxiy Company, 
5 H. L. Cas. 72. 

16. By the 6 & 7 WUl 4, o. 100 (passed 

in August 1836), no conveyance of 
lands in certain corporations (of 
which Drogheda was one), was to be 
made, unless in pursuance of a cove- 
nant, contract, or agreement made, 
or a resolution of the corporation 
duly entered in the corporate books, 
before the 16th February 1836. This 
provision was continued by succes- 
sive statutes, and incorporated into 
the 3 & 4 Vict. c. 108, and c. 109. 
The corporation of Drogheda had 
from time to time passed resolutions 
as to the granting of leases of the 
corporate property, and on the 20th 
April 1801 passed a resolution (which 
e2 
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was duly entered in the corporate 
books), directing that " the auditors 
and yiewers should on reporting on 
petitions for the renewals of leases 
take into consideration the yalue of 
the premises, and yalne the same at 
the fuU yalne between man and man, 
and that the petitioner so applying 
shall be then entitled to a renewal/' 
on certain terms therein mentioned, 
^ and that all reports shall hereafter 
be receiyed at one assembly, and taken 
into consideration not sooner than 
the then following quarter assembly." 
A lease had been granted in 1785 
for 61 yean ; in 1841 a petition was 
presented for its renewal ; the peti- 
tion was referred to the auditors and 
yiewers, whose report was presented 
on the 7th January 1842, and on 
the same day a resolution ordering 
the renewal was passed : 

field, that this was not a resolution 
which brou|rht the case within the 
exceptions m the statute ; for it 
merely bound the corporation to 
receiye the report, and afterwards 
to consider the propriety of acting 
upon it. The resolution need not 
be a contract. — Drogheda, Mayor^ dc. 
y. Holma, 5 H. L. Gas. 460. 

Per Lord >SL Lecmards : This resolution 
was insufficient, although it might 
not be necessary that the resolution 
should be such as would form a 
binding contract, enforceable in a 
Court of Equity 4 and farther, the 
resolution, such as it was, had not 
been complied with, for the lease 
was eranted at the same meeting at 
which the report of the auditors and 
yiewers was presented. — Id, 

17. A bye-law of the Company of Saddlers 
declared that " no person who has 
become a bankrupt or otherwise in- 
solyent, shall hereafter be admitted 
a member of the company, unless it 
be proycd that such person, after his 
bankruptcy or insolyency, has paid 
his debts, or shall haye exhibited a 
fair and honourable character for 
seyen years subsequent to his bank- 
ruptcy or insolyency :" 

Held, that these words must be taken 
to mean not mere inability to pay 
debts in f uU, but inability proved by 
ffome outward act, a notorious or 
ayowed insolvency, such as a public 
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stoppage in business, or the caHing 
together of his creditors, and obtain- 
ing time, or terms of indulgence, or 
entering into a deed of composition, 
so as to mark, as a distinct fact, a 
period of time from which the in- 
solvency, like the bankruptcy, might 
be computed.— /^egr. v. Tlie ScMlen 
Company, 10 H. L. Cas. 404. 

Per Lord Oranworih : This interpreta- 
tion alone could make the bye-law 
good. — Id. 

Where, therefore, a person, duly quali- 
fied as a freeman, was elected a 
member of the court, being at that 
time in insolvent circumstances, and 
was admitted to office, and was after- 
wards declared a bankrupt, it was 
held that he did not come within the 
meaning of the bye-law. — Id. 

After election, but before being ad- 
mitted, the person elected was asked 
by the clerk of the company (though 
it was not averred in the retiim, and 
did not appear in evidence, that the 
question was put by the anthority 
of the Court) whether he was sol- 
yent, to which he answered, that be 
was as solvent as any member of the 
court, and could pay 20 1. in the 
pound. Tnis representation was 
false, and was afterwards made the 
ground of a resolution of the court, 
passed without notice to him, to re- 
move him from office : 

Held, that the insolvency here was not 
within the meaning of the bye-law ; 
that the false representation was not 
one which affected his eligibility, and 
consequently that having been duly 
elected and admitted to the office, 
his removal without being heard m 
his defence was erroneous. — Id. 

A person validly elected to an office 
and admitted to it, cannot be re- 
moved from it without notice. — Id. 

The charter of the company gave the 
wardens and assistants thereof power 
to make such bye-laws as, according 
to their sound discretion, should be 
for the good government of the 
general b^y : 

Per Lord Wensleydale : Under this 
charter a bye-law made by them 
would be valid, though it might 
have the effect of limiting the num- 
ber of persons eligible to office by 
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saperinduciDg new qnalifications, as 
to which the charter was silent. 

And also— In order to show a valid 
objection to the admittance, after 
election, the return should have 
stated an insolvency within the true 
meaning of the bye-law. — Reg. v. 
The Saddlert Company, 10 H. L. 
Gas. 404. 

See this casein another stage, 4 B. 
& a 670. 

CX)STS. See Pleading. Practice. 

1. The rule with respect to costs in the 

House of Lords, as in the Privy 
Council and in Chancery, is that there 
cannot be an appeal for costs alone, 
but if an appeal be brought on the 
merits, not on colourable grounds of 
appeal, for the purpose of raising the 
question of costs, Uie House will not 
treat that as an appeal for costs, but 
will^ven, in affirming the judgment 
of the Court below, consider the ques- 
tion of costs as fairly raised, and 
where there is hardship on the ap- 
pellant, will reverse so much of the 
judgment of the Court below as gave 
costs against him. — Inglis v. Mans- 
fiM, 3 CL & F. 362. 

See WAulay v. Adam and Brown, 
3 CI. & F. 385 ; Lautaur v. Queen'e 
Proctor, 10 H. L. Gas. 693. 

2. Where a trust disposition was ob- 

scurely worded, and the residue was 
very much larger than the dlsponer 
expected, the Lords ordered that 
the costs of all the parties should 
be paid out of such residue. — MUkr 
V. AnfKm,5C9.&P.99. 

2a. In a case in which the question was 
as to the words of a will creating a 
trust for the benefit of B^ E. £., or 
being merelv words recommendatory 
ol hnn to toe office of agent to W, 
£1, who was to take the estate : 

Held, that as this case might have been 
discuased on demurrer without an 
inquiry into the fitness of B, E. L. 
for the atuation of agent the costs 
incurred by an inquiry of that sort 
in the Court below had been need- 
lessly incurred, and should not be 
paid by B, E. L. to W, 5., but that 
each party should in that respect 
bear his own costs. — Shawv, Law- 
2ew,5CL&F. 129. 
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3. Costs are not given where an interlo- 

cutor is only varied. — Taylor y. Eos- 
$ack, 5 CI. & F. 381. 

4. Where one of several purchasers who 

file a bill against the vendor to re- 
scind a contract of purchase on the 
ground of fraud, is by amendment 
struck out as plaintiff, and made a 
defendant, and charged with collu- 
sion with the vendor, and that 
charge failing of proof, the bill is 
dismissed as against him, his costs 
ought not to be fixed on the vendor, 
although a decree is made agaiiist 
him rescinding the contract. — AU- 
wood V. Small, 6 CI. & F. 232. 

5. Where an appellant has succeeded in 

dismissing a petition against the 
competency of his appeal, and the 
appeal is afterwards dismissed with 
costs on the hearing on the merits, 
those costs do not include the costs 
of discussing the question of com- 
petencV) unless the consideration of 
them has been reserved. — Campbell 
V. CampbeU, 7 a. & P. 166. 

6. Where a transaction of a suspicious 

nature in its commencement, can 
only be sustained by subsequent acts 
of confirmation, the party so bus- 
taining it must pay his own costs of 
the investigation into the circum- 
stances.: — De Montmormcy v. Deoe- 
reux, 7 CI. &. F. 188. 

7. An appeal was called on in its regular 

course ; the appellant's counsel was 
not present, but he appeared in per- 
son. The House would not dismiss 
the appeal, but allowed it to staud 
over, and ordered the appeUant to 
pay the costs of the day. — Godson v. 
Hall, 7 CI. & P. 64^. 

8. Where an interlocutor of the Lord 

Ordinary was appealed against, and 
overruled in the Court of Session, 
but the decree of that Court was 
afterwards reversed in this House, 
the House gave the appellant the 
costs incurred by him in the Court 
of Session. — Thomson v. MUclitU, 7 
CI. & P. 664. 

9. A Court of Appeal will not entertain 

an araeal for costs alone. Qucere, 
wfaeUierif a decree be appealed from 
on the merits, it is not competent 
for the respondent to present a crosa 
e3 
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appeal on the question of costs ? — 
Home V. Ptingle, 8 CL & F. 264. 

10. Where a party who is ordered to pay 
costs, absents himself to avoid per- 
sonal demand and service of the 
certificate of the costs, the House 
will order substituted service on his 
agents in the appeal. — Carter v. Pal- 
mer, 8 CL & F. 708. 

11. The House will, as a general rule, 
make the costs of an appeal follow 
the aflfirmance of a judgment of the 
Court below. — Stewart y. Memies, 8 
CL & F. 309. 

12. Where a party is served with the 
certificate of costs and personal 
demand is made, and he does not pay 
them, the House will, on petition of 
the party entitled, order the recog- 
nizances to be estreated, for the 
purpose of enforcing payment of 
them, with costs of 3ie petition. — 
Callaghan v. Calhghan, 8 CI. & F. 
709. 

13. Where no party appears when an 
appeal is ceiled on for hearing, it 
will be dismissed for want of prose- 
cution, without costs on either side. 
—Sherburne v. MiddUUmy 9 CI. & F. 
72. 

14. Where no person appeared on behalf 
of an appellant when his appeal was 
called on, and the agent onl^ of the 
respondent appears, alleging that 
he had retained counsel, and prapring 
that the appeal might be dismissed 
with costs, it was so dismissed. — 
Murphy y. Conway, 9 CL & F. 73. 

15. An appellant had, under the decree 
of the Court below, paid the costs of 
the suit. That decree was reversed 
in this House, and the bill against 
the appellant ordered to be dismissed 
with costs. Still this House would 
not make an order for him to be re- 
paid such costs, but left him to apply 
to the Court below, on the judgment 
now pronounced. — Ciark v. Smiih, 9 
CL&F. 126. 

16. The Lord Advocate of Scotland, or 
other officer of the Crown, suing on 
behalf of the Crown, or in matters 
in which the Crown is interested, is 
not liable to pay costs to the opposite 
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party, even though the auit may 
have been improperly instituted. — 
The Lord Advocate v. Lord Lhmglas^ 
9 CI. & F. 173. 

Against any judgment awarding such 
costs an app^ may be brought, 
notwithstanding the general rule 
that no appeal Ues for costs. — Id. 

And the Lord Advocate or other officer 
of the Crown, bringing that appeal, 
is not required to enter into recog- 
nizances to answer the costs of the 
appeal — Id. 

17. Where the judgment of the Court 

below is reversed in this House, and 
the House pronounces the judgment 
which ou^nt to have been pro- 
nounced m the Court below, the 
effect of such judgment is to give to 
the appellant the costs of the suit in 
the Court below, which he would 
have had there, had the prqper judg- 
ment been pronounced in the fint 
instance in that Court. 

This House never gives costs against a 
party coming to sustain a decree in 
his favour. — Mackerey v. Ratnsayij 
9 CL&F. 818. 

18. A declaration consisted of two 

counts. The defendants pleaded six 
pleas ; four to the first, and two to 
the second count ; all the pleas 
tendering issues of fact. The plain- 
tiff demurred speciaUy to the third 
and fourth pleas, and generally to 
the sixth plea, and took issue on the 
others. The Court of Common Fleas 
gave judgment for the plaintiff on 
all the demurrers. The cause went 
down to trial on the issues, and a 
verdict was found for the plaintiff 
on the issues raised on the fint count 
of the declaration ; as to the issue 
on the second count, the jurors were 
discharged by consent. Judgment 
was afterwards entered for the plain- 
tiff. On a writ of error to the 
Exchequer Chamber, that Court 
affirmed the judgment of the Com- 
mon Pleas, except as to the general 
demurrer to the sixth plea, which 
plea the Exchequer Chamber declared 
to be a sufficient answer in law to the 
second count. A general order was 
made for the defendants to pay costs 
to the plaintiff, but no order was 
made to except out of these general 
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costs the costs of the sixth plea 
and the demurrer. The Exchequer 
Chamher awarded to the plft^T^tiff 
costs under the statute, for deUy 
in the execution of his judgment, 
by reason of the writ of error. On 
error brought in this House, 

Held, that the Court of Exchequer 
Chamber ought not to have awarded 
the costs under the statute, and ought 
to have excepted the costs of the 
sixth plea out of the general costs 
awarded to the plaintift — Bowme ▼. 
GaUiff, 11 d & F. 45. 

19. SemhU^ that on an appeal against a 

decree for mere matter of form, the 
House might affirm the decree in all 
other respNdcts, but yary it on the 
point of form, and make tiie appel- 
lant pay the costs.— Fo^it. Groom, 
11 CL A F. 684. 

20. A case was pending in this House ; 

the def endiut in a similar case made 
an offer to the plaintiff to be bound 
by the decision of the House in the 
case pending. The phuntiff took no 
notice of we offer, but compelled 
the defendant to go on witii ms de- 
fence. Judgment was given against 
the defendimt; he brought an ap- 
peal to this House, and prosecuted it 
to a hearing after an adverse decision 
in the case previously pending. 
Judgment being given agamst him 
in ms own case, lie was ordered 
to pay the respondent's costs. — 
FarreU Y. Gleuon, 11 CL & F. 
702. 

21. Where a decree is varied by the 

House, but only on a point which 
was not raised in the Court below, 
nor made a ground of appeal, the 
appeUant must pay the costs of the 
appeal— ]Fai/ac0 v. Patton, 12 CL & 
F.491. , 

22. After a judgment at law, findingpay- 
ments made to a railway company to 
be overcharges, a bill filed pending a 
writ of error on that jndgment, to 
restrain the company from continu- 
ing the overcharges for an account, 
&c., is not improper or premature, 
and the plaintiffs are entitled to 
costs. — Barrett v. Stockton and Dar- 
lington Railway^ 1 H. Ii. Cas. 18. 
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23. The practice of aDowing costs to be 
paid out of an estate may be, under 
certain dicumstances, disregarded. 
— Any V. Morwe, 1 H.L.Gaa.71. 

24. Although Uie general rule is to make 

the party seeking a redemption pay 
the landlord's costs, the Court has 
jurisdiction to look to the landlord s 
conduct, and to throw the costs on 
him according to its discretion.— 
Gtrahijf V. MaUme, 1 H. Ii.Cas. 81. 

25. In a esse where the Grown would not 

be liable to costs, the judgment of 
the Court below, in favour of the 
Crown, was affirmed without costs. — 
TKe Mayor of London v. Tht Attorney 
Goima,lH.L.Ca8.440. 

26. The House will not grant the costs 

of an appeal to come out of the 
estate, upon a mere miscarriage of 
the Court below, where the subject 
of litigation, though in the result 
decided by the Court, was one which 
might have been required to be 
tried as a question of fact. — PierM v. 
Pier$, 2 H. L. Cas. 331. 

27. An objection to the competency of 

an appeal ought to have been pre- 
sented to the Appeal Committee, but 
was not noticed till the case came 
on for hearing at the bar of the 
House ; the objection was in its 
nature fatal The House, there- 
fore, dismissed the appeal, but be- 
cause the objection had not been 
taken till so late a period, ddsmissed 
the appeal without costs.— jBoci^/orl 
y. BaUershy, 2 H. L. Oeu. 38^ 

28. The officers of State in Scotland 

obtained a judgment or interdict 
against an individual who had, bjt 
erecting a wall, encroached on the 
sea-shore, the suit being instituted. 
hj them solely to> protest the publio 
nght. The judgment of the Court 
below was appealed against and 
affirmed, but without costs.— iSmiiA 
V. The Officere of State for. Scotland^ 
2 H. L. Cas. 801. 

29. The House ordered the costs of an 

appeal^ in, a ease arising out of the 
construction of a wiU, to come out 
of the estate,, but the trustee having 
unnecessarily printed cextaiB docu-> 
e4 
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ments for the bearing of the appeal, 
the costs of such printing were dis- 
allowed. — Prqidergast v. Prendergast, 
3 H. L. Gas. 195. 

30. The House, in oTeimling exceptions 

which had been allowed in the 
Conrt below, bat which ought to 
have been overruled there, gave the 
costs in the Court below. — AUomeif 
General v. Cox, 3 H. L. Gas. 240. 

31. A petition to dismiss an appeal for 

incompetency, was itself dismissed. 
The costs were reserved. — GeiU v. 
GeUs, 3 H. L. Gas. 280. 

32. In a suit for a divorce a menad et 

thoro, the wife obtained judgment 
in the Gourt below, with costs; 
that judgment was reversed • by 
the I^rds, on the ground that the 
remedy sought was not the proper 
one, but the intercolutor was al- 
lowed to stand, so far as it gave the 
wife the costs in the Gourt below. 
The wife, however, was not allowed 
her costs in the appeaL Quceref — 
Paterwn v. PaJteremy 3 H. L. Gas. 
308. 

33. Where there had been a previous 

decree, in substance the same as 
that whidi was appealed against, 
but made in a different suit, and by 
a different judge, the appeal was 
dismissed with costs. — Russell v. 
Dickson, 4 H. L. Gas. 293. 

34. Where, under special circumstances, 

the House discharged an order 
giving leave to app^, and in that 
manner vacated a judgment pro- 
nounced upon that appeal, no costs 
were given, either to ihe party who 
had di>tained the judgment which 
was thus vacated, or to uie party who 
had succeeded in getting it vacated. 
--White V. Tomm^, 4 H. L. Gas. 
313. 

35. By the Judges : Upon a judgment 

awarding a peremptory mandamus^ 
the costs are not those awarded at 
the discretion of the Gourt, under 
sect. 6 of 1 Will, 4, c. 21, but are the 
general costs under sect. 4 of that 
statute. — The Queen v. The Directors 
of the South Eastern Raiboay Com- 
pamj, 4 H. L. Gas. 471. 


GosTS — continued. 

36. The Gourt of Exchequer, on an in- 
formation filed by the Attorney 
General for legacy duuy, had held, 
on the construction of a will, that 
L, took an estate taiL On a bill to 
carry into effect the trusts of the 
will, the Vice Ghancellor held that 
Zr. took a life estate only. The Vice 
Ghancellor^s decision was afl&rmed ; 
but as the testator had himself 
created the difficulty, the costs were 
ordered to come out of the estate.— 
East V. TiDsford, 4 H. L. Gas. 517. 

37. An order of the Vice Chancellor was 

reversed, but the part^ who ob- 
tained the reversal, having omitted 
to bring before his Honor a docu- 
ment on which that reversal was 
founded, the order was reversed 
without costs.— Terre// v. Button^ 4 
H. L. Gas. 1091. 

38. In an information against the donees 

of a fund on which there was a 
charge for the benefit of a charity, 
the prayer of the information was 
granted, and inquiries were directed. 
This House reversed the decree of 
the Gourt below, and ordered the 
information to be dismissed, but 
only with costs up to the hearing, 
upon the ground that the Court 
below having directed the inquiries, 
the relator was entitled to proceed 
upon that direction. — Mayor, dbc of 
Southmolton v. The Attorney General^ 
5 H. L. Gas. 1. 

39. One part of a decree was held to be 

sufficiently doubtful to justify an 
appeal against it ; but as to another 
part of the same decree, the appellant 
having sought to obtain a construc- 
tion of articles of agreement, which 
he knew not to be justified by cir- 
cumstances, the appeal, being dis- 
missed, was dismissed with costs. — 
Wilson V. WHson, 5 H. L. Gas. 40. 

40. As part of the decree of the Court 

below was sustained, and part was 
reversed, no costs were given. — 
Torre v. Browne, 5 H. L. Gas. 555. 

41. The decree of the Court below was 

varied, but only as to a small extent, 
not the material subject of the ap- 
peal: 

Held, therefore, that the appellant 
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must pay the costs of the appeal. — 
Saifery y. King, 6 H. L. Gas. 627. 

42. Costs of a preliminary objection to 

the oonrse of proceeding reserved 
till the hearing of the cause itself. — 
M'Mahon t. Lermard, 5 H. L. Cas. 
931. 

43. A testator deyised lands for certain 

charitable purposes. The will was 
disputed, not on the obscurity of its 
terms, but on the question whether 
the devise was or was not void under 
the Mortmain Act. The costs were 
ordered to be paid out of the estate. 
^PhUpoU V. St. George'9 Hospital, 
6 H. L. Cas. 338. 

44. In a dispute between two joint-stock 

companies where the question was as 
to tne power of the directors of 
these companies to make a contract 
on behalf of their respective com- 
panies, each company was ordered 
to pay its own costs. — Ernest v. 
NicholU, 6 H. L. Cas. 401. 

45. A rule for taxation of costs, and an 

allocatur thereon, do not amount to 
a " rule" or " order" within the 
meaning of the 1 & 2 Vict. c. 110, 
8. 18, so as to be capable of being 
registered as a judgment. The rule 
absolute for payment of the costs 
does come within the enactment. — 
Shaw V. Neale, 6 H. L. Cas. 581. 

An indenture was executed by N. to R., 
at that time N'b attorney, to secure 
what was then due to ^., and also 
future advances. This indenture 
was made a first charge on N.^s pro- 
perty. &, who had previously been 
^.'s attorney, obtained against N. a 
rule absolute for payment of costs 
found due on the Master's allocatur; 
he registered this rule, and thus be- 
came a second incumbrancer. R. 
then became largely i^.*8 creditor for 
costs subsequently incurred : 

Held, on an order allowing S. to redeem 
J?., that these subsequent costs could 
not be taken into the account. — Id. 

46. Where a judgment of the Court 

below was affirmed on appeal, the 
House (though not entirely approv- 
ing of the conduct of the respondent) 
affirmed it with costs, they being a 
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legal consequence, and not a result 
necessarily affected by the conduct 
of the parties.— C/aribe v. Hart, 6 H. 
L. Cas. 633. 

47. As to costs when the Order of the 

House is neither a simple affirmance 
nor a simple reversal of the judg- 
ment of the Court below, see note 
to Cooper v. Slade, 6 H. L. Cas. 798. 

48. Two appeals in the same interest and 

raising the same point were pre- 
sented. One set of appellants 
claimed to be entitled to one-third, 
the other to two- thirds of the pro- 
perty in dispute. Though the am- 
biguity was declared to have arisen 
from the act of the testator in 
framing the will, yet, as there had 
been two separate appeals when one 
would have been sufficient, the 
House refused to make any order 
as to costs. — Ricketts v. Carpenter, 
Abbott V. MiddUton, 7 H L. Cas. 68. 

49. An appeal against a sentence of the 

Probate Court was dismissed ; as 
there had been faults on both sides, 
the dismissal was ordered without 
coBiB.—Dolphin v. Robins, 7 H. L. 
Cas. 390. 

50. On the final discussion of the Thel- 

bisson will with regard to the mean- 
ing of the words, ** eldest male lineal 
descendant," the costs of all parties 
were ordeied to come out of the 
'Eat&te.^TheUusson v. Rendlesham, 
7 H L. Cas. 429. 

51. There had been an objection to the 
competency of an appeal. The Ap- 
peal Committee directed it to be 
argued before the House. The 
appeal was declared competent. 
The case was then heard, and the 
appeal dismissed on the merits with 
costs. The costs incurred on the 
objection to the competency were 
directed to be deducted from the 
general costs.— Xawier* t. Peyton, 
8HL.Cas.l. ' 

52. A question arose on the sufficiency of 

an attestation to a will. No mis- 
conduct was imputed. The judg- 
ment of the Court below was 
affirmed. No costs were given. — 
Hindmarsh v. Char Urn, 8H. L. Cas. 
160. 
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53. A decree was made in the Court 

below. There was a diyision of 
opinion among the Lords, but the 
majority of their Lordships thought 
that the decree must be affirmed, 
and the appeal dismissed. No costs 
were given. — Wing v. Angrave, 8 H. 
L. Cas. 183. 

54. An information was filed by the At- 

torney General upon an address to 
the Crown from the House of Com- 
mons. It was dismissed. No costs 
were given. — The Attorney General 
V. The Dean and Oanont of Windsor^ 
8 H. L. Cas. 369. 

55. In a case where the Lords Justices 

had been divided in opinion as to 
the correctness of a decree of the 
Yioe-Chancellor, the Lords, on 
affirming the judgment, did not 
give the costs of the app^U. — Simp- 
son V. The WeetnUnster Hotel Com- 
pony, 8 H. L. Cas. 712. 

56. The Lords differed in opinion, so no 

costs were given. — Monypexmy v. 
Monypennyy 9 H. L. Cas. 114. 

57. By a deed, made under a power of 

appointment, a sum of money was 
directed to be paid to a married 
woman for her sole use and benefit, 
and her receipt alone was to be a 
discharge. She mortgaged her in- 
terest in this money, and afterwards 
joined with her husband and the 
mortgagees in a litigation relating 
to the deed. The decision was ad- 
verse to them. The order made this 
sum expressly liable to the costs : 

Held, that the order was right. — New- 
ton V. RicheUs, 9 H. L. Cas. 262. 

58. ul. in 1699 granted to ^. a lease for 

lives, renewable for ever. This 
lease, by the death of B. intestate, 
vested in his four daughters. The 
interest of three of them became, in 
1778, vested in C, who got possession 
of the whole of the property ; but 
upon jD., who claimed one undivided 
fourth part, filinp^ a bill in Chancery 
against C, he, m 1779, agreed to 
accept, and D. consented to grant 
him, a lease of that undivided fourth 
part for 999 years, at an annual 
rent of 402. The lives in the origi- 
nal lease dropped in 1784, but all 
the parties went on for years acting 
upon its terms. Up to 1828 the 
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rent on the lease of 1779 had been 
duly paid. D, died, having first de- 
vised her interest in that lease to E, 
The representative of (7. then as- 
serted a claim to the whole property, 
and refused to pay the rent of 40iL, 
and E. did not take any steps to 
enforce its payment. In 1835, the 
representative of C obtained a 
renewal of the lease of 1699. In 
1854, he became partv to a proceed- 
ing in the Incumbered Estates 
Court, and from what occurred 
there, E. became acquainted with 
facts which induced him, in 1856, to 
file a bill to have the grantee of the 
renewal lease declared a trustee for 
him as to one undivided fourth pari 
of the estate comprised in that lease : 
Held, that E, was entitled in equity to 
this relief, but considering his delay 
in enforcing his rights, the decree 
was ordered to be made without 
QGAUL—Archhold v. ScaUy, 9 H. L. 
Cas. 360. 

59. Where the autograph will of an 

illiterate man occasioned, by the 
language used in it, the difficulty of 
construction, the costs were ordered 
to come out of the estate. — Hail v. 
Warren, 9 H. L. Cas. 420. 

60. Costs in a suit where there had been 

conflicting claims of jurisdiction be- 
tween the Court of Chancery and 
the Court of Session, were ordered 
to come out of the estate. — Stuart y. 
BuU iMarquU) 9 H. L. Cas. 440. 

61. Costs of appeal ordered to be added 

to a mortgage security. — ESyre t. 
McDoweU, 9 H. L. Cas. 619. 

62. Where parties charge fraud and fail 

upon that charge, Sie bill ought to 
be dismissed wiui costs. — New Brunt- 
wich^ Ac\ Company v. Oonybeare. 9 
H.L.Cas.711. 

63. A Court of Equity in deciding on a 

case relating to the construction of 
a doubtful Act of Parliament, held 
that the case involved matter which 
miffht properly be made the subject 
of litigation, and so gave no costs. 
The Hoose, though varying the order 
of the Court below in one matter, 
did not disturb it in that respect. — 
Elliot V. The North Eaetem RaUway 
Company, 10 H. L. Cas. 333. 
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64. Under peculiar drcnmstanoes tbe 
House will order the costs of all 
the parties to come out of the general 
personal estate. — Bective (Countess) 
▼. Hodgson, 10 H. L. Gas. 666. 

COUNSEL. See Barrister. Defama- 
tion. Practice. 

1. A client was by tbe Conrt of Session 

made liable for defamatory expres- 
sions used by his counsel in Conrt 
with reference to the agent of the 
dient's adversary : 

The House of Lords reversed this part 
of the decree of the Court below, 
and remitted the cause to have it 
corrected. — Robertson v. Oraham^ 3 
Dow, 273. 

See Hodgson ▼. Scarlett, 1 B. ft 
Aid. 232 ; FliniY. Pike, 4 B. & Cr. 
473 ; Swinfen v. Chelmsford {Lord), 
3 Hurl. & N. 909. 

2. A counsel in a cause being afterwards 

raised to the Bench, is not thereby 

Erecluded from taking part in the 
earing and decision of that case ; 
but he may properly (unless his 
doing so would entail great incon- 
Tenience and expense on the parties, 
or perhaps from his being, as in 
Chancery, the sole judge of the 
Court, amount to a denial of justice) 
decline to take part in such hearing 
and decision. — TheUusson v. Bendels- 
ham, 7 H. L. Cas. 429. 

See also Di Sora ▼. Phillips, 10 
H. L. Cas, 624, 633, 642. 

COVENANT. See Bond. Leases for 
Lives. Marriage Settlement. 

1. An administratrix having a lease for 

years of church lands, with a cove- 
nant for perpetual renewal,, sublet 
them to if . at a certain yearly rent, 
with a covenant that as often as she 
obtained a renewal from the Arch- 
biriiop she would renew to M,, his 
executors, &c., under a penalty of 
70^: 
Held, that the penalty was of the es- 
sence of thii contract. — Magrane y. 
Archhold, 1 Dow, 107. 

2. Covenant in a marriage settlement 
that if the intended husband should, 
under his grandfather and grand- 
mother's wiB, become entitled to the 
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estates therein mentioned, or any 
other estates, for any estate of inherit- 
ance in possession, or otherwise capa- 
ble of being settled or bonnd in law 
or equity, he would rattle to the use 
of the marriage. He became en- 
titled in possession to a life estate 
under the ^ndmother^s will. He 
was tenant m tail male in remainder 
of an estate under the will of his 
grandfather, but his right here was 
defeated under a recovery : 

Held, that the life estate was not 
bound by the covenant in the settle- 
ment. — Willis V. Robinson, 1 Dow & 
C. 469. 

3. Where a lease contains a personal 
covenant for the payment of rent, 
and the lease is surrendered, the 
personal covenant is independent of 
the estate in the property, and so 
far as relates to rent previously due 
is not affected by the surrender ; but 
the lessor remains a specialty creditor 
for the rent which accrued due before 
the surrender. — Attorney General v. 
Cox, 3 H. L. Cas. 240. 

See Ward v. LamUy, 5 Hurl & N. 
87. 

4. Where a man in his marriage settle- 

ment describes himself as entitled to 
an expectant estate in remainder in 
two pieces of land, and covenants 
that when **such remainder** shall 
become vested in possession, he vriU 
convey it to the uses of the settle- 
ment, if he should become possessed 
of either of these pieces of land by 
a title different from that described 
in the settlement, the covenant will 
not attach upon it. {Noel v. Bewley^ 
3 Sim. 103, doubted).— iSmt^v. Os- 
borne, 6 H. L. Cas. 375. 

5. Queers, whether, when directors have 
entered into a covenant which is 
void, their company can be liable for 
acts done in consequence of sach 
GOYeuBSit?— Ernest v. NichoUs, 6 H. 
L. Cas. 401. 

6. A lease of the Opera House contained 

covenants on the part of the lessee : 

First, not to use the house for anr 
but purposes of a theatrical kind, 
and '* to use his best endeavours to 
improve" the house for that pur- 
pose. The boose was clpsed at the 
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end of the Beason of 1852, and was 
not opened at all during the follow- 
ing year : 

Held, that this was not a breach of the 
coyenant. — Orofi ▼. Lumley, 6 H. L. 
Cas. 672. 

Second^ not to grant away, assign, dis- 
pose of, &c. the staUs or boxes ** for 
any longer period than one year or 
season.** On the 21st December 
1851, the lessee leased certain boxes 
for one year, to commence from 
March 1852. On the Ist August 
1852 he made another lease of the 
same boxes to a different person, 
with this habendum^ ^from the 1st 
February now next ensuing, or from 
such subsequent day during the year, 
upon which the theatre shall be 
opened, and thenceforth for the full 
term of one year to be computed 
from that day " : 

Held, that this was not a breach of the 
coyenant. — Id, 

Third, "not to charge nor incumber 
the theatre, or the income thereof, 
or the terms hereby granted, by mort- 
gaging the same or granting any rent- 
charges or any other incumbrances 
whateyer.*' The lessee was greatly 
in debt. In respect of his debts he 
granted warrants of attorney (one 
of which was to secure payment of 
bills not then due, and another pro- 
yided that it was a concurrent 
security, with an indenture therein 
recited, that judgment was to be 
entered up when the grantee thought 
fit, and be registered), and judgments 
were signed against him on those 
warrants of attorney, and upon 
Judge*s orders, and registered : 

Held, that no breach of this coyenant 
had been committed. — Id, 

A lessee tenders money in payment of 
rent due, and requires that it shall 
be accepted as rent ; the lessor re- 
fuses so to accept it, but says that 
he will accept it as compensation for 
past occupation, and (each partj 
still continuing to assert what is his 
own intention on the matter) takes 
up the money. Qtuere, whether this 
amounts to a waiyer of a preyious 
right of re-entry on a forfeiture for 
breach of coyenant? And qtutre^ 
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whether a waiyer will operate npon 
breaches not known at the time ? — 
Croft y. Lumley, 6 H. L. Cas. 672. 

SemhU, that where a clause of re-entry 
is '*if the lessee shall make de&nlt 
of or in the performance of all or any 
of the other ooyenants,** &c.. a non- 
obseryance of negative odvenants 
will entitle the lessor to re-enter. — 
Id, 

7. The grantee, by deed of settlement 
on marriage, of an annuity charged 
upon certain lands, in which deed 
the grantor declares himself entitled 
in fee simple to the lands charged, 
may treat such declaration as a 
coyenant; and, on its afterwards 
appearing that the grantor had 
really only a life estate (there being 
no fraud), may proceed against his 
estate to obtain i>ayment of the 
arrears of this annuity. — Mon^fpem^f 
y. Monypenny, 9 H. L. Cas. 114. 

P. if., the nnde of a person about to 
many, became a party to the mar- 
riage settlement, which recited that 
he proposed and agreed to secure to 
the intended wife, m case she should 
survive him, an annuity to be pay- 
able out of the manors mentioned 
in the settlement, *' of or to which 
he is seised or entitled in fee simple." 
The granting part witnessed that he 
.granted this annuity payable out of 
the lands of &c., to wnich he, or any 
person in trust for him, " is seised 
or entitled for an estate of inheri- 
tance at law or in equity ;** habendum 
to the intended wife for her life, 
subject to a mortgage, and idso sub- 
ject to any provision he had made 
or might make in - favour of his 
own wife. The grantor covenanted 
" |or himself, his heirs, and assigns,"* 
with the grantee, ''her executors, 
administrators, and assigns," that in 
case of the annuity falling into ar- 
rear, it should be lawful for '' her exe- 
cutors, administrators, and assigns ** 
to distrain. For farther se^^nrity 
he created a term in trustees, grant- 
ing them a like power of distress. 
After the grantor's death it was 
discovered that he had only possessed 
a life estate in the larger part of the 
premises. The annuity fell into 
arrear : 

Held, (diss. Lord St. Leonards), that 
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the deed of settlement must be oon- 
Btraed as containing a covenant for 
title ; that the covenant for himself 
made his executors liable, as there 
was nothing to anahfy it, and, as by 
the &iliiTe of the grantor^s estate, 
the right to distrain did not exist, 
the grantee was entitled to come on 
the personal estate of the grantor 
for satisfaction of the annaihr. — 
Monnypenny ▼. Motmypenny^ 9 U. L. 
Gas. 114. 

After the disoovenr of the defect in 
the grantor^s tiUe, a small part of 
the lands chaiged (of which part the 
grantor had k^n seised in fee) was 
sold, the grantee of the annaity 
received the pnrchase-money in part 
discharge of arrears : 

Held, that this did not destroy her 
right to proceed on the covenant. — 
Id. 

Per Lord St, Leonards : She had thereby 
elected to treat the annuity as a 
rentcharge, and could not afterwards 
proceed to recover it as a mere 
annuity.— /(i. 

CREDFTOB. <Sfe« Covenant, 3. DebtI. 

CBOPS. Set MoBTGAOB. Sale, 

CBOWN. 

1. The office of Chamberlain and Col- 
lector of Revenues, payable to the 
Crown out of EUrick Forest, was 
granted by Geo. IV. to Lord D. f or 
his life, with a yearly salary, "as 
well in consideration of the office as 
out of royal bounty and favour," to 
be paid out of the monies of the 
collection; and if they should be 
insufficient, out of the Crown 
revenues of otiier lands in Scotland. 
The salary always exceeded the 
monies collected, and was paid out 
of them and the other Crown reve- 
nues, for several years after the 
demise of George IV. : 

Held, that the grant, under disguise 
of a grant of an office, was in 
reality a grant of a pension to 
endure beyond the life of the royal 
grantor, and was so far an illegal 
alienation of the Crown property. — 
The Lord Advocate v. Lord Dunglaa, 
9 CI. & F. 173. 

Semhle, 1. That the officers of Stote in 
Scotland are the proper parties to 
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institute process to set aside an 
illegal grant of the property of the 
Crown in that countxy. 

2. That such process, brought 
by the Lord Advocate in the name 
and on the behalf of the Crown, 
without a special warrant, is incom- 
petent, although he obtains such 
warrant in the course of the pro- 
ceedings. 

3. That in such process, the Lord 
Advocate and the Commissioners of 
Woods and Forests have no title to 
sue. — The Lord Advocate v. Lord 
Dunglas, 9 CI. & F. 173. 

Where the Crown, by any of its 
officers, is a party respondent in an 
appeal, it is not the usage of the 
House of Lords to allow the counsel 
for the Crown a general reply, after 
the reply for the appellant. — Id. 

The Lord Advocate of Scotland^ or 
other officer of the Crown, suing on 
behalf of the Crown, or on matters 
in which the Crown is interested, is 
not liable to pay costs to the oppo- 
site party, even though the suit may 
have been improperly instituted. — 
Id. 

Against any judgment awarding such 
costs, an appeicd may be brought, 
notwithstanding the general rule 
that no appeal lies for costs. — Id. 

And the Lord Advocate, or other 
officer of the Crown bringing that 
appeal, is not required to enter into 
recognizances to answer the costs of 
that appeal. — Id. 

See The Corporation of London v. 
The Attorney General, 1 H. L. Cas. 
440; Smith v. Officere of State, 2 H. 
L. Cas. 807 ; 18 & 19 Vict. c. 90 ; 
26 & 26 Vict. c. 14. 

2. In a case where a partv had pre- 
sented an appeal, and the Attorney 
General, on behalf of the Crown, 
had presented a cross appeal against 
the same decree, the counsel for the 
private party were heard fully on 
both appeal and cross appeal, and 
then the counsel for the Crown were 
on botb, and the senior counsel for 
the private party was heard in a 
general reply ; though the case was 
one in which, being a matter of 
revenue, the Crown was direcUy 
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concerned.— Z)rafc! ▼. Ths Attorney 
General, 10 GL & F. 259. 

3. Semhle, that the Courts lean strongly 

towards applications for farther in- 
vestigations, in cases in which pro- 
perty falls to the Crown ; as that 
generally happens not from want of 
next of kin, bat from failure of 
legal evidence of their title. — Robson 
▼. The Attorney General, 10 GL & F. 
471. 

4. The Grown not being named in the 

43 Eliz. c. 2, is not bound by its 
enactments. Property, therefore, in 
the occupation of the Crown, or 
in that of persons nsing it exclu- 
sively in and for the service of the 
Crown, is not rateable to the relief 
of the poor. — Mersey Docks Board 
V. Cameron^ Gibhs v. Mersey Docks 
Board, 11 H. L. Gas. 443. 


CROWN NOMINEE. 

Treasuby. 


See Solicitor of 


CURTESY, i^ec Interest. Mortoaoe. 

A person who becomes tenant b^ 
curtesy of a mortgaged estate is 
bound to keep down the interest on 
the mortgage, and arrears of interest 
will be converted into principal from 
the date of such tenancy, and will be 
considered a charge on the estate. — 
Ruscombe v. Hare, 6 Dow, 1. 

CUSTOM. See Evidence, 2. High- 
way. Insurance. Manor. Tithe. 

The Commissioners of Accounts ap- 
pointed under 20 Geo, 3, c. 54, 
having recommended the abolition 
of the ofiBce of the 19 kiog*s wai- 
ters in the Customs, the number 
from that period was not filled up, 
and the fees of the vacant ofiBces 
were generally applied to the use of 
the Customs* Superannuation Fund 
(now abolished by 61 Geo, 3, c. 55), 
though without any legislative 
authority. By 38 Geo, 3, c. 86, the 
vacant offices of waiters were 
abolished .subject to regulation, and 
the fees for such offices received 
previous to July 1798, were ordered 
to be applied to the fund. The 
appellant was appointed receiver in 
1799 ; but as the Act 38 Geo. 3 made 
no provision for the appropriation 
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' of the fees of the vacant offices sub- 
sequently to 1798, he retained them 
in his own hands. By 47 Crfo. 3, 
sess. 1, c. 51, the fees of offices, 
vacant and abolished under 38 Geo. 
3, c. 86, received since July 1798, 
were directed to be applied to the 
fund. An information was, in 1807, 
then filed in the Exchequer ajgainst 
the appellant for the fees which he 
still refused to pay, alleging that 
they ought not to have been received 
at all, and might be reclaimed by the 
merchant, or that if receivable they 
belonged to the surviving king's 
waiters, &c. But it was held tluit 
the fees were consolidated, and pro- 
perly received from the merchant in 
full, but that the offices were sepa- 
rate and distinct, and that the fees 
did not go to the surviving waiters; 
and the Court below decreed for 
the Grown for principal, interest, 
and costs. But on appeal, though 
the appellant had admitted in his 
answer below that he had mixed this 
money with his own, and so derived 
profit from it, the Lords held that, 
as the money remained unappro- 
priated till 47 Geo, 3, interest ought 
not to be demanded during the 
period between 1798 and 1807 ; and 
that, as it was a fair question whether 
the money did not belong to the sur* 
viving waiters, the appellant ought 
not to be called upon to pay oosta to 
the Crown. 

The Lords were of opinion that this 
being public mdfley, might be sued 
for by the Attorney General in his 
own name alone ; but that, as the 
managers of the fund had been 
added as relators upon the sugges- 
tion of the appellant himself in his 
answer below, whether the informa- 
tion was objectionable in a general 
view on that ground or not, he was 
precluded from availing himself of 
that objection. — Mucklow v. Tkt 
Attorney General, 4 Dow, 1. 


GUSTOS ROTULORUM. 
OF THE Peace. 


See Clerk 


DAMAGES. See Compensation. Di- 
rection. Railway. Road and 
Canal Acts. 

1. If charity trustees are guilty of a 
breach of trust, the person thereby 
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injured has no right to be indemni- 
fi<^ by damages out of the trust 
fond. The law is the same in this 
respect both in England and Scotland, 
^The Feoffees of EerioCe Hospital t. 
Boss, 12 Gl. & F. 507. 

2. Persons who have a doty to perform, 
and who may be made responsible 
for injories if they know, bot do not 
remedy, causes of mischief which 
may occasion them, are equally re- 
sponsible if they negligently remain 
Ignorant of those causes of mischief, 
and so leave them unremedied. — 
Mersey Docks Trustees v. Gibbs^ 11 
H. L. Cas. 686. 

A private person, or a company, having 
a right to levy tolls in respect of the 
performance of a particular work, 
will be liable in damages for injuries 
occasioned by performing it impro- 
perly (^Pamelnf v. The Lancaster 
Canal Company ^ 11 Adol. & EIL 223, 
approved) . — Id. 

A corporate body authorised to per- 
form such a work, and receiving 
tolls in respect of it, though obtain- 
ing no profit itself from such tolls, 
but collecting them for the mainte- 
nance of the work, and the future 
possiUe benefit of the public, is 
equally liable for injuries arising 
from the proper performance of such 
work, and the funds thus obtained 
must discharge that liability. — Jd. 

Per Lord Westbury : Trustees may 
render the property of the benefi- 
ciaries liable to third persons for an 
act done by them in the exercise of 
their trust. — Id. 

Per Lord Westbury : Some of the ob- 
servations of Lord Cottenham in 
Duncan v. Findlater (6 01. & F.894), 
commented on and controverted. — 
Id. 

MOcalfe v. ffeihermgton (11 Ezch. 257 ; 
5 Hurl. & N. 719) discussed. 

Mersey Dock Trustees v. Gibbs, Same v. 
Penkallow, 11 H. L. Gas. 686.— Z<2. 

DATE. 'SceBAiL. 

DEBTS. See Creditobs. Merchants* 

Accounts. 

1. A, eranted an annuity ; he left a 

will. His execu tor administered the 

assets in payment of debts of a date 
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Erevious to the grant of the annuity, 
ut declined to pay the arrears of 
the annuity. There was still con- 
siderable property remaining, and 
a bill was filed to compel the 
executor to pay out of this property. 
He set up as a defence, that the 
grant of the annuity was voluntary, 
and ought to be postponed to the pay- 
ment of all just debts, and that it 
was a grant made pro turpi causa^ 
the plaintiff having oeen in cohabi- 
tation with the testator, his wife 
being still alive. The Master of the 
Bolls ordered an inquiry ; the order 
was reversed by the Lord Ghancellor, 
but was restored, on appeal to the 
House of Lords. — Eunt v. Maunsell, 
1 Dow, 211. 

2. Whero thero is a general charge of 
debts, but no legid estate is given, 
the executors may have implied 
authority to convey the legal estate 
in order to raise the money to satisfy 
the chaige; but where there is a 
devise of the legal estate to a par- 
ticular person, and the estate is 
charged with payment of debts or 
legacies, the money must be raised 
tlurough the instrumentality of the 
devisee, and he ii the only person 
that can make a legal title. — Colyer 
V. Finch^ 5 H. L. Gas. 905. 

DECISION OF THE HOUSE OP 
LORDS. See House of Lords. 

DEGLARATOBa See Prescription. 

Semble, by Lord Eldon (Lord Ghan- 
cellor), that an adjudication with 
inf eftment, and 40 years' possession 
after the expiry of the legal, though 
without a declarator, forms a good 
title by prescription, independent of 
a Grown chtirter.-r-Iiobertson v. Athol 
{Duke), 3 Dow, 108. 

DEGREES. See Beoistry Acts. 

James S., on the 6th October 1855, 
made an equitable mortgage of his 
estate to E. This mortgage was not 
registered. On the 25th August 
1856, D. obtained a decree in the 
Gourt of Ghancery against the 
estate of James S., and on the 7th 
November 1856 registered this de- 
cree as a mortgage under the 13 & 
14 Vict. c. 29 (/r.) : 
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Held, that this registration had not the 
effect, under uie proyisions of the 
statute, to ffive a priorty to the 
decree over tiie equitable mortgage 
to E,—Eyre v. McDoweU, 9 H. L. 
Gas. 619. 

A registered judgment, under the pro- 
visions of the 3 & 4 Vict, c 105 (Ir.\ 
and the 13 & 14 Vict, o. 29 (/r.), only 
affects such property as the ciebtor 
at the time of the judgment lawfully 
possessed as of his own right, and 
over which he had the power of dis- 
position, and therefore does not 
displace the interest of a pre- 
vious equitable mortgage. — Id, 

M^AuleyY, Clarendon, Dru. Gas. temp. 
Nap. 433, approved of. — Id, 

In re HamiUon, 9 Ir. Gh. Bep. (N.S.) 
512, dissented from.— M 

DEED. See Family Arranqement. 
Husband and Wife. Begis- 

TRATION. 

1. The name of one of the attesting 

witnesses to a deed was written on 
an erasure. The word "witness," 
added to the name, was in a 
different handwriting. The person 
who bore the name deposed that 
the name upon the deed was in his 
handwriting, but he remembered 
nothing of the circumstances at- 
tending the attestation : 

Held, that by the law of Scotland this 
was ex fade a vitiation of the attes- 
tation in substantialibue, and judg- 
ment for the reduction of the de^ 
was affirmed. — Walker v. Gibson^ 2 
Dow, 270. 

2. A person having the legal estate in 

certain premises as trustee, and an 
equitable and beneficial interest in 
the same estate, executes a deed 
which might be construed either as 
purporting to pass both estates, or 
only the equitable estate, which 
alone he had a right to convey : 

Held, that the instrument should be 
construed as intending to pass only 
the estate which he had a right to 
convey, for a party shall be pre- 
sumed to have intended to do only 
that which he had a right to do, 
provided that the instrument be 
fairly and reasonably capable of 
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that construction. — Fausset v. Qtr- 
penter, 2 Dow & G. 232. 

See Sugd. Vend. & Pur., 13 ed, 
611 ; Sugd. Law. of Prop. 76. 

3. A portion of an entailed Scotch 

estate was sold by the tenant in 
possession for the redemption of the 
land-tax, and the money invested in 
the terms of 42 Geo, 3, o. 116. The 
heir of entail next entitled sold, for 
valuable consideration, his rever- 
sionary and contingent right to the 
interest of this fund, and aaaigned it 
to the purchsser by a deed prepared 
in the Enqlieh form, and executed 
in England, where both the parties 
were domiciled, but without the 
solemnities required by the law of 
Scotland : 

Held, affirming a decision of the Gonrt 
of •Session, that the interest of the 
money was moveable property, and 
was, therefore, well assigned by an 
English deed.— iScotf v. ArimUi, 2 
Dow & G. 404. 

4. Where parties to a deed of settle- 

ment contemplate several states of 
circumstances, and there is found, 
on the face of the instrument, a 
clear and distinct expression of in- 
tention to provide for one event, 
which has precisely happened, the 
terms of gift so expresfied are not to 
be superroded, nor their dfeot de- 
stroyed, by any ambiguity of terms 
used solely in reference to other 
events or states of circumstances 
which have not happened. — Dill v. 
Haddington, 8 Gl. & F. 168. 

5. In searching for the intention of a 

donor, which is the standard to 
govern the construction of a deed 
of gift, the facts, first, that the 
gift is subject to the condition of 
makiuff certain payments to others ; 
secondly, that forfeiture will be 
incurred by non-performance of 
that condition ; and thirdly, that 
the donee may be subjected to loss 
by the performance of tiiat condi- 
tion, are sufficient to raise the pre- 
sumption that, in case of the increase 
of the fund, the donor intended to 
give to the donee the benefit of that 
increase.— Joc^ v. Burnett. 12 Gl. & 
F. 812. 
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See SmthmoUon v. The Attorrny 
Gentral^ 6 H. L. Cas. 1 ; Beverley 
▼. The Attorney General^ 6 H. L. Cas. 
310; The Attorney General v. The 
Dean, dc. of Windsor, 8 H. L. Cas. 
369. 

6. Lands held in fee simple were, by 
settlement made in 1752, conveyed 
to trustees to the use of the settlor 
for life ; remainder to the ase of his 
three daughters for their lives, as 
tenants in common ; remainder to 
the use of trustees to preserve ; 
remainder, as to the share of each 
daughter, to the ufl6 of her first and 
other sons successively, in tail male ; 
remainder, in case of the death of 
any one or more of the daughters 
without issue male, to the use of the 
survivors or survivor, during their 
or her respective lives or life, as 
tenants in common ; in case of two 
survivors, with remainder in like 
manner as to the original share, to 
the use of the first and other sons 
of such surviving daughters or 
daughter in tail male ; remainder, 
in case all the daughters should die 
without issue male, as to the share of 
each, to the use of their daughters as 
tenants in common in tail ; and in 
case one or two of the settlor's 
daughters should die without issue, 
the share or shares of such daughter 
or daughters, to go to the use of the 
daughters of the survivors or sur- 
vivor, as tenants in common in tail 
general ; and in cose all three should 
die without issue, then remainder 
over, with ultimate remainder to the 
use of the settlor in fee. He died 
soon after without disposing of the 
reversion : 

Held, that the limitation, in case of 
the failure of issue generally, of any 
of the daughters, to the daughters of 
the survivors or survivor, was a good 
contingent remainder, and therefore 
not void for remoteness. And also, 
that the words, " survivors or survi- 
vor," were to be read," others or other," 
and consequently the limitation over 
to the daughters of one of the settlor's 
daughters' daughters who had issue, 
was not defeated by the death* of 
that daughter in the lifetime of 
another who subsequently died 
without issue, but that limitation 
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took effect as a good cross remainder. 
— Cbfe V. Sewtll, 2 H. L. Cas. 186. 

One only of the settlor's daughters had 
issue, four daughters and no son ; 
L. E, iS>., one of the four, in 1779, 
while her sisters, mother, and aunts 
were living, executed a post-nuptial 
settlement, which recited the said 
deed of 1752, and another of 1749, 
under which she was entitled to a 
vested estate tail in lands called the 
B estate, on the death of her father ; 
and that she was entitled in remain- 
der or reversion expectant, and to 
take effect in possession on the deter- 
mination of certain prior estates, to 
several parts of lands in the deed of 
1752 mentioned. It also recited a 
post-nuptial settlement of 1776, in 
which were recited L. E. S.'s title to 
certain shares in remainder or re- 
version expectant, &c., and her desire 
to limit and assure the same ; and 
that it was thereby witnessed, that 
in order to bar the estates in re- 
mainder or reversion expectant, and 
to take effect in possession as afore- 
said, then vested in her, but without 
prejudice to the prior estate, she 
and her husband covenanted to levy 
fines of her said undivided shares in 
remainder, to enure to these uses, 
namely, that the trustees should, out 
of the hereditaments comprised in 
the deeds of 1749 and 1752, first 
falling intopossession^taketaiajinxuty 
of 300 L, and out of those next falling 
into possession^ a similar annuity, both 
being for L, E. S.^b separate use, and 
subject thereto, to -the use of her 
husband for life, remainder to her- 
self in fee. It further recited that 
no fines were levied under the deed 
of 1776, and that L, E. S, was desi- 
rous of securing payment of certain 
debts, and,sttbject thereto, of settling 
the said remainders and reversions 
expectant, and to take effect as 
aforesaid, for the benefit of her two 
children, and had agreed to settle 
the same, and all her right and in- 
terest in the premises, to the uses 
thereinafter mentioned ; and it was 
by the deed of 1779 witnessed, that 
in order to bar the estate tail in re- 
remainder or reversion expectant, 
upon and to take effect as aforesaid, 
then vested in L. E. S., on the heredita- 
ments comprised in the deeds of 
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1749 and 1752, withoat prejudice to 
ibo prior estates, the said L. E. S. 
and her husband covenanted to levy 
fines of aU her undivided shares in 
remainder or reversion expectant, 
and to take effect as aforesaid in the 
said hereditaments, to enure to 
trustees for 1000 years to raise the 
amount of the aforesaid debts ; re- 
mainder to other trustees for 1500 
years to raise 5000/. for L. E, S,\ 
remainder to other trustees for 2000 
years to raise an annuity of 100/. 
out of the lands first falling into 
possession, and a similar annuity 
out of those next falling into posses- 
sion, for maintenance of her only 
son; remainder to trustees for 3000 
years, to raise 3000/. for her only 
daughter ; remainder to the use of 
the son and his issue in strict settle- 
ment ; remainder to the use of the 
daughter and her daughters in tail : 

Held, that all the estates and interests, 
contingent as well as vested, in the 
lands to which L. E, S. was entitled 
under the limitations of the deed of 
1752, passed and were bound by the 
deed of 1779, and the fines that were 
levied in pursuance thereof. — Cole v. 
Sewdl, 2 H. L. Gas. 186. 

The settlor's three daughters died ; one 
in 1784, 8. |7., another, the mother of 
L. E, S.y in 1793, the third, in 1799, 
8. p., all intestate and without having 
disposed of the reversion vested in 
them by descent. One of L. E. S,''b 
sisters died in 1788, intestate and 
without issue. In 1809 one- third of 
the lands comprised in the deed of 
1752, was, on petition, allotted to L. 
E. S,y and by a decree for sale made 
in 1820, in a suit instituted against 
her by the trustees of the term of 
1000 years comprised in the deed of 
1799, it was declared that the whole 
of the one-third so allotted was sub- 
ject to the trusts of the term, and 
bound by that deed, and the fines 
levied in pursuance thereof. By a 
deed executed in 1825, it was wit- 
nessed, that for barring all estates 
tail therein mentioned, and settling 
the lands therein comprised, L, E, S. 
and her husband, and a trustee of 
the deed of 1779, conveyed all the 
said one-third part, so allotted in 
severalty, to L. E. S. as aforesaid, 
and also her undivided third part of 
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the B estate (which had then by the 
death of her father come into pos- 
session) to a trustee, that recoveries 
might be suffered of the said lands ; 
and it was covenanted that they 
should enure, as to such of the said 
undivided parts as were comprised 
in the deed of 1779, to the usee 
therein mentioned, and in confir- 
mation thereof, and of the term of 
1000 years ; and after reciting that 
three specified denominations of 
lands of which L. E. S. was stated 
to be seised in tail in remainder, at 
the date of the deed of 1779, were 
not comprised therein or in the fines 
levied in pursuance thereof, and re- 
citing the said suit and decree for 
sale therein made, and that L. E, S. 
had agreed to make the said denomi- 
nations subject to the said term ; it 
was further agreed and declared that 
the said recoveries should enure to 
confirm the sale of the said three 
denominations for the said term, 
and to give validity to the said 
decree, and, subject to the said term, 
to such uses as L. E. S. should ap- 
point ; and as to the lands comprised 
m the deed of 1779, to such further 
uses as had not been thereby declared 
concerning the same, as X. E, S. 
should hy deed or will appoint : 

Held, that by this deed, and the 
recoveries suffered in pursuance 
thereof, the whole of the lands 

. allotted in severalty to L. E. S. 
on the partition, except the said 
three denominations, were made sub- 
ject to the uses of the deed of 1779. 
—Cole V. SojoeU, 2 H. L. Cas. 186. 

See Egerton v. BrownloWj 4 H. L- 
Cas. 1 ; Evers v. Challis, 7 H. L. 
Cas. 531 ; Parker v. TootaL 11 HL 
L. Cas. 143. 

7. «/. S, under his marriage settlement 
• was seised of certain estates in the 
county of Clare for life, remainder 
to his sons successively in tail, sub- 
ject to a charge of 5000/. as a pro- 
vision for younger children. B. S. 
and W. S. were sons of this marriage, 
and there was a daughter Diana, 
J. S. afterwards purchased other 
estates, one of which was called K.y 
which in 1806 he mortgaged to the 
Bishop of Elphin. In February 
1807 he executed a deed, by which, 
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assaming to be the owner in fee of 
jr., he conveyed it and other lands 
to tmstees for himself for life, then 
to B. S, for life, and to B, S.'s sons 
Buocessiyelj in tail. This deed con- 
tained a covenant on the part of 
B, S. to pay J. /Si's debts, and to dis- 
charge a sum of 2000 /. which J. S, 
had undertaken to pay to two chU- 
dren of Diana; and also an assign- 
ment by J. tS, of his personal 
estate in favour of B, S,^ who was 
thereby appointed the attorney of 
J. S,y with power to call in all debts. 
The deed was registered (apparently 
without the knowledge of «/. S, or of 
W. S.) upon the 1st June 1807. On 
the 13th of that month, by a deed to 
which J, S,, B. S., two trustees, and 
W. 5. were parties, «/. 8. granted, and 
B, S, confirmed, to the trustees the 
lands of K. to J. S. for life, then to 
W, S, for life, remainder to his first 
and other sons in tail, with a power 
to each succeeding tenant for life to 
charge the same with a jointure for 
his wife ; and by the same deed W, 
S. gave up his share of any benefit 
from the provision for younger 
children contained in his father's 
marriage settlement, or otherwise. 
This deed was registered a few days 
afterwards. «/. S, died in November 
1808, and W. S. entered into posses- 
sion of the lands of K. W. S. 
married in 1815, and B, S, was a 
party to his marriage settlement, 
m which the lands of K, were in- 
cluded, and by which, under the 
power contained in the deed of 
June 1807, W. S. created a joint- 
ure for his wife. B. S. paid his 
father's debts, satisfied the mort- 
gage on the lands of if., obtained a 
reconveyance of them to himself, 
and died in 1837, having allowed 
W. S. to remain in undisputed pos- 
session of them up to that tmie. 
W, S, continued in possession, and 
died in 1843. The son of B, S, 
claiming under the deed of February 
1807, brought ejectment against the 
son of W, 5., who relied upon the 
deed of June 1807 for his title. At 
a trial of this ejectment the jury 
found that the deed of February 
1807 was a voluntary deed, and 
that of June 1807 was given for 
valuable consideration. The Court 
of Queen's Bench in Ireland refused 
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a new trial, but a new action was 
brought, and a verdict given on the 
ffrouud that the deed of June was 
for value. On another trial being 
had the defendant did not appear, 
and the plaintiff obtained judgment 
against him by default. A bill was 
then filed by the plaintiff in the 
Ck)urt of Chancery there, to have 
the trusts of the deed of February 
1807 carried into execution, and 
that Court made a decree to that 
effect : 

Held, that the decree was right ; that 
after what had, on the last occasion, 
occurred at law, it must be assumed 
that the deed of February 1807 was 
given for a valuable consideration, 
and that the deed of June 1807 was 
a voluntary deed. And farther, 
that the subsequent marriage of W. 
S,y and the circumstances attending 
it, did not constitute his children 
purchasers for value under the deed 
of June 1807, which could not pre- 
vail against an earlier and a pre- 
viously registered deed that had 
been executed for valuable con- 
sideration. — ScoU V. ScoU. 4 H. L. 
Cas. 1065. 

8. A deed contained a power of sale of 

certain family estates to be exercised 
with the consent, in writing, of A, 
and B.J or the survivor of them. 
A, died without having, in the terms 
of the first deed, consented in writing 
to a sale. B, afterwards mortgaged 
property of which these estates 
formed part. The creditor under 
the first deed was a party to the 
mortgage, in which a power of sale 
was given to the mortgagee : 

Held, that this was a consent in writing 
sufficient to satisfy the words of 
the first deed. — Montefiore y. Browne. 
7 H. L. Cas. 241. 

9. A deed reserving a power was exe- 

cuted in 1 84 1 . A deed exercising the 
power thus reserved was executed in 
1850. These deeds, though executed 
at an interval of nine years from 
each other, must be treated as con- 
stituting but one disposition. — Bray- 
hrooke (Lord) v. The AUomey 
General, 9 H. L. Cas. 150. 

10. A deed of conveyance, made under 
the authority of an Act of Parlia- 
f2 
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men t, must be read as if the secfcions 
of the Act were incorporated in it. 
— Elliot Y, North Eastern Railway 
Company, 10 H. L. Gas. 333. 
A conveyance granting land for a 
special purpose, must be construed 
as conveying all the rights neces- 
sarily incident to the execution of 
that purpose. — Id, 

Whether the conveyance is a voluntary 
bargain between the parties, or is 
made because the Act gives the 
grantee the power of compelling the 
grant, these rules are applicable. — Id, 

DEFAMATION. See Libel. Pleading, 
33-40. 
Quarej whether a wife can maintain an 
action against a third person for 
words occasioning to her the loss of 
the consortium of the husband ? 

Per Lord Campbell (Lord Chancellor) : 
she can. — Lynch v. Knight^ 9 H. L. 
Cas. 677. 

If she can, the words must be such 
that from them the loss of the con- 
sortium follows as a natural and 
reasonable consequence. Dub, Lord 
Wensleydale, — Id, 

"Where, therefore, a wife (her husband 
* being joined for conformity as a 
plaintiff) brought an action to re- 
cover damages from A. for slander 
uttered by him to her husband, im- 
puting to her that she had been 
almost seduced by B. before her 
marriage, and that her husband 
ought not to let B, visit at his house, 
and the ground of special damage 
alleged was, that in consequence of 
the slander the husband forced her 
to leave his house and return to her 
father, whereby she lost the con- 
sortium of her husband : 

Held, that the cause of complaint thus 
set forth would not sustain the 
action, for that the alleged ground of 
special damage did not show (in the 
conduct of the husband) a natural 
and reasonable consequence of the 
slander. — Id, 

{Allsop V. Allsop, 6 Hurl. & Nor. 634, 
confirmed.) 

Per Lard Campbell (Lord Chancellor) : 
though a case is of first impression, 
if it shows a concurrence of loss and 
damage arising from the act com- 
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plained of, the action will be main- 
tainable. — Lynch V. Knight^ 9 H. L. 
Cas. 677. 
The loss by the wife of her mainte- 
nance by the husband, occasioned 
by slander uttered by a third person, 
may be made the subject of a claim 
for damages, but such leas cannot 
be presumed to have so arisen : it 
must be distinctly averred. 

(Vicars v. Wikocks^ 8 East, 1, ob- 
served upon). 

In such a case, though the act of the 
husband in sending away his wife 
was wrongful, because the slander 
was false, the fact that it was false 
cannot be taken advantage of by the 
slanderer as an objection to the 
husband appearing on the record as 
a plaintiff.— M 

Observations on the unsatisfactory 
state of the law with regard to slan- 
ders on women. 

DEFICIENCY. 

A testator directed his brother A, B, 
(whom he appointed his executor and 
trustee) to get in his estate, and 
to stand possessed of the produce 
thereof, on trust, to raise thereout 
and invest in the stocks or upon 
mortgage such a sum of money as 
that, when invested, the dividends 
should ** realise the clear annual in- 
come or sum of 200/.," and to pay to 
^* my wife such dividends, interest, 
or annual income," &c.; for h^ life 
or widowhood. On her death or 
second marriage. A, B, was to stand 
possessed *' of the said principal or 
trust money, and the stocks upon 
which the same shall be invested," 
in trust for himself and the other 
brothers and sisters of the testator. 
And as to the residue, " after raising 
thereout the money sufficient to 
realise the annuity for my said wife," 
A . B. was to stand possessed thereof 
on similar trusts ; provided that if 
the testator should die leaving chil- 
dren, the trusts for his brothers and 
sisters were to be null, and the chil- 
dren were to take the whole. The 
estate when got in and invested did 
not produce 200 1, a year : 

Held (reversing the decision of the 
Court below), that the widow was 
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not entitled to have the deficiency 
made good ont of the corpus of the 
estAte,— Baker v. Baker, 6 H. L. Cas. 
616. 

A certain portion of the fund itself 
had, under the order of the Court 
below, been sold to make good the 
deficiency ; the House, on reversing 
the order, directed the widow to 
replace that portion. — Id, 

DELAY. See Limitations, Statute of. 
Benewable Leases, &c. 

DELIVEBY OBDEB. See Lien. 

The giving a delivery order does not, 
wiuiont some positive act done under 
it, operate as a constructive de- 
livery of the goods to which it 
relates, no^eprive the owner of the 
goods, who gave it of his right of lidn 
for their price, even as against the 
claims of a third person who has 
band fide purchased them from the 
original vendee. — Af^Ewen v. Smith, 
2 H. L. Gas. 309. 

iSu, the owner of sugars, sold them to B.y 
to whom he ^ve a delivery order, 
addressed to his agent A ., and took a 
bill of exchange in payment of the 
price. B. sold the sugars to M,, and 
transferred to him the delivery order. 
The sugars were in the warehouse 
of L., in whose books they were 
entered as received by him '* from 
A. on account of 5." The sugars 
were weighed and invoiced by A,, 
upon the order of S. Neither B. 
nor M. took any steps to act on the 
delivery order, till a rumour arose 
of ^.*s insolvency, when M, presented 
the order to ^., and received from 
him a fresh order, addressed to L., 
the warehouse keeper. Before the 
sugars could be actually delivered 
under this order, A. removed them 
under tiie direction of S. : 

Held, afiSrming the judgment of the 
Court below, that the possession of 
the goods had never been changed, 
and that S. might still impose upon 
them his lien as vendor. — Id. 

DEMESNE LANDS. See Crown. 
Manor. 

DENMABK See Marriage. 


DEVISAVIT VEL NON. ,SfeeHEiR, 7. 
A verdict having passed against an 
heir, on the trial of an issue of 
devieavit vel fiofi, a Court of Equity 
was held properly to have refused 
him a new triol.— McGregor v. Top- 
ham, 3 H. L. Cas. 132. 


DIBECTION. See Exceptions, Bill op. 
Practice. 

A. bought an estate in a neighbour- 
hood where manj manufacturing 
works were earned on. Among 
others there were the works of a 
copper smelting company. It was 
not proved whether these works were 
in actual operation when the estate 
was bought. The vapours from 
these works j when they were in ope- 
ration, were proved to be injurious 
to the trees on ^.'s estate. At the 
trial the judge told the jury that 
(unless by a prescriptive right) every 
man must so use his own property 
as not to injure that of his neigh- 
bour ; but that the law did not re- 
gMrd trifling inconveniences ; every- 
thing must be looked at from a 
reasonable point of view, and there- 
fore in the case of an alleged injury 
to property, as from noxious vapours 
from a manufactory, the injury to be 
actionable must be such as visibly to 
diminish the value of the property, 
that locality, and all other circum- 
stances must be taken into consi- 
deration ; and that in counties where 
great works have been, and were, 
carried on, parties must not stand on 
extreme rights : 

Held, that the direction was right. — 
St, Helen's Smelting Company v. 
Tipping, 11 H. L. Cas. 642. 


DIBECTOBS. See Fraud. Bailway 
Company. 

1. A banking company was established 
under the 7 Geo, 4, c. 4C. By the 
deed of settlement of the company, 
it was declared that no transfer of 
shares should be permitted, except 
upon notice to the directors, and on 
the consent thereto of a board of 
directors such consent to be signi- 
fied by a certificate in writing signed 
by three directors at the least. If 
such consent was refused, the share- 
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holder might requu*e the directors 
to buy his shares at the market 
price of the day. After a consent 
given, the name o£ the transferee 
was entered in the share register 
book, and the entry there was con- 
clusive against him. No shareholder 
could compel an inspection of the 
books of the company. 8. was a 
shareholder; he desired to transfer 
his shares to different individuals, 
and he sent the proper notices to 
the directors ; he received back con- 
sents signed by three directors, on 
which he completed the transfers ; 
the transferees names were entered 
in the share register book ; and the 
returns made to the Stamp Office 
under the 7 Geo, 4, c. 46, omitted 
the name of 5. ^m the list of 
shareholders, and inserted it in the 
list of those who had ceased to be 
shareholders. The transferees after- 
wards received the regular notices 
of meetings, &c. The directors 
subsequenUy sought to impeach 
these transfers, on the ground that 
the notices had never been sub- 
mitted to a ^^ board of directors,*' 
nor the consents given by sndi 
'* board '' but that the consents had 
merely bejQn examined by the man- 
aging director alone, then signed by 
him, and afterwards signed by two 
other directors. It appeared that 
this mode of transacting the busi- 
ness of the company had existed 
ever since the formation of the com- 
pany : 

Held, affirming a judgment of the 
Master of the Bolls, that such being 
the case, the directors could not in 
this instance set up their own want 
of observance of the formalities 
required by the deed as a ground on 
which to fix 5. with liability as a 
continuing shareholder ; their course 
of dealing bound them, and he was 
released.— Barbate v. Shortridge, 6 
H. L. Gas. 297. 

A creditor of the company had sued 
the company and obtained judg- 
ment, and then at the desire of the 
directors, had issued a sci, fa. 
against S. ; S, obtained an injunc- 
tion to prevent the creditor from 
enforcing the judgment as against S. 

Per Lord St. Leonards : where a com- 
pany has, under the Act of 7 Geo. 
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4, c. 46, made use of a creditor to 

Eroceed against a person, as a share- 
older, when that person onght not 
properly to be placed in that posi- 
tion, he is entitled to relief. 

If directors of a company do acts 
in a matter in which they have no 
authority, those acts are null and 
void ; but if they neglect the acts 
which are within their authority, 
and which they ought to perform, 
neither a court of law nor of equity 
will allow them afterwards to take 
advantage of their own neglect. — 
Bargate v. Shortridge^ 5 H. L. Gas. 
297. 

2. In a contract for the sale of land for 

the purposes of a projected railway, 
the vendor was described as having, 
so far as regarded ^ne put of the 
• land, no more than JPmere life estate, 
and the projectors of the railway 
undertook to obtain from Parlia- 
ment powers to enable him to make 
a good title : 

Held, that where they did not fulfil 
this stipulation, or but for their own 
default the title might have been 
perfected, they could not set up his 
deficiency of title as an answer to 
a bill for specific performance. — 
Eastern Counties Raiboay Company \. 
Hawkes, 5 H. L. Gas. 331. 

But (per Lord Campbell) though an 
individual vendee may consent to 
accept a defective title, it is doubt- 
ful whether the directors of a rail- 
way company, acting on behalf of 
the proprietors, can do so. — Id, 

Semble^ that where the directors of a 
railway company, wanting part of a 
property, purchase more of it than 
is required, though that may be- 
come a question between them and 
the shareholders, they cannot on that 
account avoid the contract with the 
seller. — Id, 

3. Qucsre, whether when directors have 
entered into a covenant which is 
void, their company can be Eable for 
acts done in consequence of such co- 
venant ^--Ernest v. NichoUs, 6 H. L. 
Gas. 401. 

DISCLOSUKE OF FACTS. See Bond. 
Fraud. Principal and Agent. 

The assignee of a chose in action or 
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Bccurity of any kind, where there 
has been no fraud, stands in exactly 
the same situation as the assignor as 
to the equities arising upon it. He 
must be taken to be cognisant of 
them. It is his duty to make in- 
quiries, and, as a geneigi rule, the 
creator of the security tfifis assigned 
is not bound, on receiving a simple 
notice of the assignment, to volunteer 
information. If a loss arises, it falls 
upon him whose duty it is to make 
the ^qniries, and who has not made 
them. 

But if the notice given by the assignee 
discloses, on ue face of it, that 
which induces the belief that he has 
been deceived in accepting the assign- 
ment, the creator of the security is 
bound to inform the assignee of the 
real cucumstanoes, and if he should 
not do 80, he will be bound to per- 
form the stipulations of the security, 
and cannot be allowed to take ad- 
vantage of the equities existing as 
between the assignor and himself. — 
Manglu v. Dixon^ 3 H. L. Gas. 702. 

DISCOVERY, BILL OP. jSm Pleading. 
Practice. 

A bill of discovery in aid of a defence 
to an action cannot be sustained 
against a persoii who is not a party 
to the record, although charged in 

* the bill to be solely interested in the 
subject of the action. — Queen of 
Portugal v. Glyn, 7 Gl & F. 466. 

Bills filed by or against underwriters, 
prajring some relief, do not form 
an exception to the rule ; for if 
to a bill of discovery in aid of a 
defence to an action brought on a 
policy of insurance by the agent 
alone, his principal is made a defend- 
ant, ne may demur, although he is 
exclusively mterested in the subject 
of the action. — Id. 

Bills of discovery are permitted for 
the purpose of obtaining from the 
adversary at law a discovenr of 
matters, which being admitted by 
him, may aid the defence to the 
action ; not for the purpose of 
obtaining evidence ; and accordingly 
a bill of discovery does not lie against 
a person who may be a witness for 
the defence in the action. — Id, 


Discovery, Bill of— continued, 

A loan raised in 1833, for Don Miguel, 
as King of Portugal, for the use of 
his government, consisted partly 
of bills of exchange, in two parts, 
drawn upon bankers in London, who 
accepted the first parts in the course 
of their business, for a customer. 
The second parts, having been re- 
mitted to tlie treasury or Portugal, 
indorsed to the treasurer of the royal 
treasury there on account of the 
loan, came, after the dethronement 
of Don 3figuel,mio the possession of 
Queen Dcmna Maria, and were by 
her orders indorsed by the treasurer 
to Soares in London, with instruc- 
tions to recover the amount. An 
action having been brought by 
Soares on the biUs, against the ac- 
ceptors, they filed a bui of discovery 
in aid of their defence, against him 
and the Queen of Porhtgal, charging 
that she was interested in the bills 
of exchange : 

Held, by the Lords (reversing an order 
of the Gourt of Exchequer), that as 
the Queen of Portugal was not a 
party to the record at law, she was 
not a proper party to the biU of dis- 
covery. — Queen of Portugal v. Glyn 
and Gowers, 7 Gl. & F. 466. 

DISSENTEBS. 

1. By deeds executed in 1704, loLdjHetO' 
ley conveyed estates to trustees, upon 
trust, to pay out of the rents such 
sums, yearly or otherwise, to such 
poor and godly preachers for the 
time being of Ghrist's holy gospel, 
and to such poor and godly widows 
for the time being of poor and godly 
preachers of Ghrist's holy gospels, as 
the trustees for the time being should 
think fit; and to dispose of such 
sums and in such manner, for pro- 
moting the preaching of Ghrist's 
holy gospel in such poor places as 
the trustees for the time being 
should think fit ; and also to dispose of 
such sums as exhibitions for edu- 
cating such young men designed for 
the ministry of Ghrist's holy gospe!, 
as the trustees for the time being 
should approve and think fit ; and 
to dispose of the remainder of the 
said rents in relieving such godly 
persons in distress, being fit objects 
of her and the trustees' charity, as 
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the trustees for the time beinff 
should think fit. And she directea 
that when any one of the trustees 
should die, the surviyors should elect 
in his place such a person as they, in 
their judgments and consciences, 
should think fit to be a trustee. 

By other deeds executed in 1707, Lady 
ffewley conveyed other estates to 
the same trustees, pmrtly for the 
support of poor old people in an 
almshouse, for the management of 
y^ hich she appointed other trustees ; 
and after directing that the trustees 
and managers should observe the 
rules which she should leave for the 
selection and government of the 
poor people therein, she ordered the 
residue of the rents to be applied, 
upon trusts, which were the same as 
those contained in the deeds of 1704. 
By the rules left by her for the 
selection of the old people for the 
almshouse, she ordered that none be 
admitted but such as should be poor 
and piously disposed, and of the 
Protestant religion, and able to re- 
peat by heart the Lord*s Prayer, 
the Greed, the Ten Gommandments, 
and Baroli's Gatechism. 

At the dates of the deeds, all religious 
sects tolerated by law believ^ in 
the Trinity ; but in the course of 
time the estates became vested in 
trustees, most of whom were Uni- 
tarians, and they applied the rents 
for the benefit of Unitarians, and 
that sect became tolerated by law : 

Held, by the Lords, affirming judg- 
ments of the Gourt of Ghancery on 
an information filed in 1830, that 
neither Unitarians nor members of 
the Ghnrch of England^ but Pro- 
testant Dissenters only, were entitled 
to the benefit of the charities ; and 
that all the trustees were properly 
removed, as all had concurreid in the 
miFapplication of the charity funds. 
—Shore v. The Attorney General 9 
Gl. & F. 366. 

2. A school was founded in the reiffn of 
Edioard VI. at Uminster, ana the 
trust declared was, first, for the 
' teaching of " literature and godly 
learnings,'* and, as it was elsewhere 
expressed, ** godly learning and know- 
ledge." The deed then went on to 
direct that if, upon UUcing the 
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accounts in October of each ^ear, 
there should be, after providing 
for Uiis purpose, any surplus, then 
the trust, secondly, was for the 
mending and repairing the highways, 
bridges, and watercourses of the 
pari» "When the trustees were 
reduold to four, they were to make 
up the number to 20, by appointing 
** other honest persons of the said 
parish of Ilminsterr For a period 
of 166 years Dissenters had been 
admitted with GhurchxoAn to the 
management of the trast. The 
Master of the Bolls held, that Dis- 
senters, as such, were not excluded 
from being appointed trustees. The 
Lords Justices reversed that deci- 
sion, and declared that Dissenters 
ought not to be appointed. On ap- 
peal, the Lords being equally divided, 
the order of the Lords Justices was 
affirmed. 

The costs of the appeal were ordered 
to come out of the fund. — Baker v. 
Lee^ 8 H. L. Gas. 496. 


DISTRESS. See Reyersion. 

DISTRIBUTIONS, STATUTE OF. 

On the marriage of ^., a certain sum 
was settled in trust for her for life, 
** as and for her jointure, in full lieu, 
bar, and satisfaction of any dower 
or thirds which she could or might 
claim at common law, out of all or 
any of the estates, real, personal, or 
freehold,** of her intended husband : 

Held, affirming the decree of the Gourt 
of Ghancery of Ireland, that this 
settlement barred her claim on the 

Eersonal estate of her intestate hus- 
and, under the Statute of Distri- 
butions.— 6rvr^ V. Gurly. 8 Gl. & 
F. 743. 

DIVORGE. /&« Marriage. 

1. A husband, immediately after his 
wife*s elopement, brought an action, 
and obtained a verdict for damages 
against the adulterer, and also pro- 
ceeded against the wife in the Eccle- 
siastical Gourt, and obtained a di- 
vorce there, but did not for five 
years from the elopement Apply for 
a divorce in Parliament. The de- 
lay was held to be sufficiently ac- 
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counted for by the absence of the 
wife in America, and by the inability 
of the husband in conseqaence of 
his afiOiction to attend to any busi- 
ness.— ^eoeuuie^tf Case, 12 GL & F. 
333. 

2. A husband lived separate from his 

wife for many years without mak- 
ing any provision for her mainte- 
nance from his means, which were 
sufficient : 
Held, that he was not entitled to a 
divorce, though the adultery of the 
wife was clearly proved. — Simnwn's 
Que, 12 OL & F. 339. 

3. In prosecuting a divorce bill, letteis 

written by the wife admitting her 
adultery, but imputing the blame to 
her husband for neglecting her, and 
exposing her to temptation, are to 
be regarded more as excuses in- 
vented to palliate her guOt than as 
founded in truth, and therefore do 
not require strong rebutting evi- 
dence. The husband's attendance 
at the bar on the second reading of 
his bUl for a divorce, in compliance 
with the Standing Order, No. 142, 
may be dispensed with^ on petition 
of his attorn^ shewing sufficient 
reasons for his non-attendance. — 
Skaldham's Case, 12 CL & F. 363. 

4. A petitioner for a divorce bill held 

excused for not having brought an 
action for damages against the adul- 
terer, upon the statement of the 
witnesses, that they did not find him 
until three years after the discovery 
of the adultery, and the petitioner 
was not able to pay the expenses of 
an action. A lapse of 16 jrears from 
the adultery made no objection to 
the application for divorce at the 
end of that time. — MaHm's Dioorce, 
1 H. L. Gas. 79. 

5. The wife's general bad conduct was 

admitted as an excuse for the hus- 
band's omitting to bring an action 
against the adulterer. A lapse of 
eight years from the discovery of 
the wife's adultery, till the petition 
for a divorce was presented, was 
held to be sufficiently accounted for 
by the husband's inability to bear 
the expenses of a divorce bilL — 
Brook's Divorce, 1 H. L. Gas. 159. 

6. The enforcement of the Standing 
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Order of the House (No. 142), re- 
quiring the petitioner in a divorce 
bill to present himself for examina- 
tion at the bar, may be dispensed 
with on account of the state of his 
health. The acceptance by the 
petitioner in a divorce bill of an 
offer of a certain sum upon a writ 
of inquiry to assess the damages, 
after judgment by default in an 
action of crim. con,, against the wife's 
paramour, held, under the circum- 
stances, not to be a bar to the bilL 
— Heneage's Divorce, 1 H. L. Gas. 
496. 

7. Neglect, silence, shunning; the wife's 
- company, and declarations by the 

husband that he wUl never cohabit 
with her, do not constitute that 
^ crueltrv and maltreatment " in re- 
spect ot which the law will grant to 
the wife a divorce a mensd et ihoro. 
— Paterson v. PaUrson, 3 H. L. Gas. 
308. 

Where in a case of this sort the Gourt 
of Session had pronounced for a 
divorce, the Lords reversed the in- 
terlocutor. — Id. 

Actual personal violence, or the imme- 
diate menace of it, is not the only 
ground of maltreatment in respect 
of which such a divorce will be 
granted. — Id. 

Quasre, whether constant revilings and 
accusations of all sorts of crimes 
made, and falsely made, before 
friends and servants, would consti- 
tute a ground for such a divorce ? — 
Id. 

The general principle of the law as to 
divorce a mensd et thoro is the same 
in England and Scotland. — Id. 

But it seems that a special principle 
exists in the law of Scotland, which 
permits a divorce for a wilful deser- 
tion continued for four years.— /i. 

8. A foreign court cannot dissolve the 

bonds of an English marriage, where 
the parties are not bond fide domiciled 
in the foreign country. QucBre, even 
if they are ?— Dolphin v. Eobins, 7 H. 
L. Gas. 390. 

The law is the same under the 9 Geo. 
4, c. 31, s. 22, as it was under 1 Jac. 
I, c. 11, s. 3.— /(i. 

A Scotch Gourt pronounced a decree of 
divorce in the case of an English 
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marriage, where there was no real 
Scotch domidle : 
Held, that this decree had no effect, 
either aa a diyorce d vinculo^ or a 
mensa et thoro.-- Dolphin Y. Robins^ 
7 H. L. Cas. 390. 

Senibky that an agreement to live sepa- 
rate is not equivalent in its le^ 
effects to a jamcial sentence of sepa- 
ration.— /e{. 

Quasre^ whether, after a decree for 
judicial separation, a wife can ac- 
quire a domicile dinerent from that 
of the husband ?— /e^. 

A. and B. were married in Engkmd in 
1822 ; they lived together tiU 1839, 
when they separated. In February 
1854 the nusband went to Scotland^ 
and resided there, with some very 
short intervals, till Julv 1854. In 
June 1854, his wife, who had fol- 
lowed him to SooUandj sued out, in 
the Scotch courts, a proceas for dis- 
solution of marriage, on account of 
adulteij committea by him in Scot- 
UauL In July a decree for divorce 
a vinculo was pronounced. In Sep- 
tember she married a Frenchman 
(according to the forms required by 
Scotch and by French law), and went 
with him to his domicile in France. 
While in England ahe had executed 
an English will, in pursuance of a 
power reserved to her, and in ac- 
cordance with the terms of that 
power. After having resided nearlv 
two years in France^ she executed, 
in June 1856, a holograph will 
(valid aocordini^ to the laws of that 
country) revolang all previous wills : 

Held (sustaining the judgment of the 
Court of Probate), that there had 
not been any chanse of domicile by 
the husband A. ; uiat the domicile 
of iJ., the wife, was that of her 
husband ; that the Scotch decree of 
divorce had no effect ; that she con- 
tinued to be a married woman, and 
a domicOed EngUeh woman ; and 
that consequently, her will of 1854 
was properly admitted to probate, 
and the revoking paper of June 1856 
was a nullity. — Id. 

9. Tlie 29th section of the 20 & 21 Vict, 
c. 85, imposes on the Court of the 
Jud^e Ordinary the obligation to 
inquire into any countercharge 
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made against any person petition- 
ing for a divorce.— Zouiour v. The 
Queen's Adooeate, 10 H. L. Cas. 685. 

Adultery alleged to have been com- 
mitted b^ the petitioner at any 
time during the marriage, in whi<^ 
term is included the period between 
adecreefor a divorced ffitfrua et thoro, 
and the actual time of the marriage, 
is a countercharge into which Uie 
Court is so bound to inquire. — Id. 

If such adultery has been committed 
between the tune when a decree for 
a divorce d mensd et thoro^ under the 
old law, was pronounced, and a time 
when a petition under the 20 & 21 
Vict. c. 85, was presented, praying 
for a dissolution of the marriage, 
the Judffe Ordinary, on being duly 
informed thereof, is "not twund** 
under the 31 st section of the statute 
to dissolve the marriage.— M 

Queers^ whether he may, in his discre- 
tioxi, dissolve it ?— /d. 

The 23 & 24 Vict. c. 144, enables any 
one of the public to give to the 
Court of the Judge Oniinary, be- 
tween the decree nisi and the decree 
absolute for a divorce, information 
to relieve it from being misled on 
the subject of a divorce petition. 
That section gives to the Queen's 
proctor the power to intervene in a 
case of collusion only, and, except 
in such a case, if he takes any pro- 
ceedings in a suit for divorce, he 
appears only as one of the public 
giving information to the Court, 
and under such circumstances the 
Court has no power to award him 
costs. — Id. 

10. The word << conniving ** in the 29th 
section of the 20 & 21 Vict. c. 85, 
means not merely refusing to see an 
act of adultery, but idso wilfully 
abstaining from taking any step 
to prevent adulterous intercourse, 
which, from what passes before the 
husband^s eyes, he must reasonably 
expect will occar.^Gfipps v. Qipps^ 
11 H. L. Cas. 1. 

So, if he takes money from the adul- 
terer not to complain of the wrong, 
but to abandon his legal remedy for 
it, and then leaves the wife in a 
situation likely to occasion a re- 
newal of the adulterous intercourse 
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-with the same person, he is " acces- 
Bory" to it^—QippB v. GippB^ 11 H. 
Ii.Ca&l. 

Therefore, where A. presented a peti- 
tion for a divorce in respect of the 
wife's adultery with B^ and recdved 
from B. a sam of money not to in- 
dnde in the petition a prayer for 
damages, and afterwards, on reoeiy- 
ing a promise from B. to execute a 
bond to pay a &rther snm, ofEered 
no evidence in support of his peti- 
tion, and allowed a verdict to be 
given for the respondent and co- 
respondent, and the petition to be 
dismissed, but made no provision 
for his wife, nor took any precau- 
tion to protect her against future 
intercourse with B, : 

field, that his conduct was such as to 
bring him within the words of the 
statute, so that his fresh petition in 
respect of renewed acts of adultery, 
occurring after the compromise, was 
properly dismissed. (Dim. Lord 
WauUydaU.^—Id, 

Qucere^ whether the word " adultery ^ 
in the Slst section of the 20 & 21 
Vict. c. 85, is confined to the adul- 
ts alleged in the petition for the 
dissolution of marriage ? — Per Lord 
Westbwry (Lord Chancellor) : It is 
not ; so that if A . has connived at 
the adultery of his wife with B., he 
cannot obtain a divorce on account 
of her adultery with C — Id. 

A husband cannot obtain a divorce in 
respect of an act of adultery com- 
mitted with a particular person at 
one time, if at a previous time he 
has connived at her adultery with 
the same person. — Id, 

Per Lord WtMleydaU and Lord Chdms- 
ford: To constitute connivance there 
must be a corrupt intention. The 
first arrangement in this case did 
not amount to connivance, and did 
not bar the remedy of it in respect 
of a fresh act of adultery. — Id. 

Per Lord Chelmsford: Renewed adul- 
tery with the same person is not a 
fr^ act of adultery, but merely 
farther evidence of the adultery — Id. 

Per Lord Wensleydale : A covenant to 
pay damages to a petitioner for a 
divorce on the ground of adultery, 
is altogether void as contrary to the 
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policy of the 20 & 21 Vid. c. 85, 
8. 33.— G»i?p« V. Gippe, 11 H. L. Cas. 1. 

Per Lord Wensla^dale : Where, by con- 
sent, a jury has been dispensed with 
on the tnal of a petition for a 
divorce, if a new trial should be 
ordered, the consent previously 
given would no longer be binding, 
and the petitioner might demand 
to have his case tried before a jury. 

{Timmku v. TtnMnuis, 3 Hagg. EocL 
Bep. 76-81, observed upon).— M 

DOMICILE. SeellUxBJAQE. 

1. In matters to be determined by the 

domicile of the parties, it is a princi- 
ple of law that the domicile of origin 
must prevail until the party has not 
only acquired another, but has mani- 
fested and carried into execution an 
intention of abandoning his former 
domicile, and acquiring another as 
his sole domicile. 

In order to acquire a donucQe there 
must be actual residence in the place 
chosen, which must be the principal 
and permanent residence of the 
party. 

By marriage the domicile of the wife 
becomes that of the husband. — Dcd- 
housie V. McDawall, 7 CL & F. 817 ; 
Munro v. Munro, Id. 842. 

See 24 & 25 Vict. cc. 114, 121 ; 
Whicker v. Hume, 7 H. L.Cas. 131 ; 
Moorhouse v. Lard, 10 H. L. Cas. 279. 

2. The law of a domicile of a deceased 
person governs the succession to Ids 

Eersonai estate wherever situated ; 
ut the estate itself must be ad- 
ministered in the country in which 
possession is taken of it under lawful 
authority.— Prwton v. MehiUe, 8 CL 
&F. 1. 

See Carron Company v. MacUxren, 5 
H. L. Cas. 416 ; Enohin v. Wylie, 10 
H. L. Cas. 1. 

3. The domicile which an owner of per- 

sonal property has at the time of his 
death, determines whether it is or 
not liable to legacy duty. — Thomeon 
V. The AdvocaU General 12 CI. & 
F.l. 

4. A company mav have two domiciles, 

and places of business may, for the 
purpose of founding jurisoiction, be 
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treated as places of domicile, and 
service there is safficient. — Carron 
Company y. Maclareny 5 H. L. Gas. 41 6. 

Qacsre^ whether service of notice of 
injunction on an agent, when the 
principal is out of the jurisdiction, 
can be good service, especially when 
that agent is merely an agent for the 
sale of tiie goods of the principal ? — 
Id, 

5. A, was bom in Scotland: when a 
young man he went to the Ekut 
Indies^ where he remained above 20 
years in the Company*s service. He 
then returned to Scotland, and lived 
in Edinburgh^'wherehQ put his name 
on the boolis of the municipality, 
married, took a house, entered into 
business as partner in a bank, and 
became a member of various societies 
there established. At the end of a 
few years he left Edmburgk in anger, 
the banking business had come to an 
end, and he took his name off the 
books of the municipality and of 
the various societies, and declared 
his intention "never to return to 
^AuldBeeldeV He lived in Xotu^, 
first in lodgings, and then in houses 
hired for different periods, lectured 
on oriental literature, and endea- 
voured thereby to increase the sale of 
some books which he had written on 
the Hindustanee language. At the 
end of some years he went to Paris 
to avoid some annoyances in Lon- 
don, but. never made any such 
declaration with respect to London 
as he had made with respect to Edin- 
hurgh, and he left his works in Lon- 
don, and likewise some ornamental 
furniture, which he desired a friend 
to keep for him till his " return.'' 
He died in Paris, having just before 
made a will in the English form : 

Held, that he had lost his Scotch and 
obtained an English domicile. — 
Whicker v. Hume, 7 H. L. Gas. 124. 

6. QucerCj whether after a decree for 

judicial separation a wife can acquire 
a domicile different from that of her 
husband ?— Dolphin v. Robins, 7 H. 
L. Gas. 390. 

See Geils v. Geils, 3 H. L. Gas. 280 ; 
post, Pleading, 39. 

7. The law of the domicile of a testator 

governs questions of testacy and 
mtestacy, of the construction of the 
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will, and of the rights of those who 
claim to be his next of kin. — Enoktn 
V. WyUe, 10 H. L. Gas. 1. 

Where, therefore, a will was made by 
an Englishman, who died domicUed 
abroad, and the foreign court had 
granted probate of the wUl, it be- 
came the duty of the English Gourt 
of Probate (some of his personal 
property being situated in this 
country) to grant ancillary probate 
to the foreign executors. It had no 
right to constitute itself a court of 
construction.— /<£. 

The Gourt of Ghancery, in like manner, 
was not entitled to entertain an 
administration suit founded on a 
question relating to the construction 
of the will, and the foreign executors 
might properly have excepted to its 
jurisdiction. But parties thus en- 
titled to insist on the authority of 
the court of the domicile, may, by 
their conduct, give to the English 
Gourt authority and jurisdiction to 
construe the wHl and administer tbe 
estate, so far as funds and persons 
in this country are concerned. 

il., a British subject, domiciled in Si. 
Petersburgh, made a will in the 
Russian foim and Russian language, 
b^ which he expressed a desire '' to 
dispose of all my moveable and im- 
moveable property." After givin? 
legacies, and directing his household 
property and estates in Russia to be 
sold, he went on, ^ The money pro- 
ceeds of all the above, as also the 
whole of my capital which shall re- 
main with me after my death in 
ready money and in bank billets'* 

5a bank aebenture peculiar to 
lussia'\ ** belonging to me, shall be 
divided into 10 equal parts :'' two of 
which he devoted to debts and 
funeral expenses ; and said, '* of the 
remaining eight parts, I intend after- 
wards making a detailed disposal ;** 
but if he did not (and he never did) 
they were to go to charitable pur- 
poses. He then named executors, 
and concluded thus : " And as all my 
moveable and immoveable property 
is mine own, honestly acquired by 
myself, nobody has a right to inter- 
fere with my dispositions and con- 
test the same, and no one has a right 
to interfere with, or control the dis- 
positions and proceedings of, my 
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executors." The testator had large 
fonds in the English consols : 

Held, that the executors did not take 
these consols ander the general be- 
qnefit in the will ; and held also, that 
as to these consols, there was an in- 
testacy.— jEnoAm V. Wylie, 10 H. L. 
Cas. 1. 

8. In order to lose a domicile of origin, 
• and to acqnire a new domicile, a man 
must intend quaienits in illo exuere 
pairiam. It is not enough for him 
to take a house in the new country, 
even with the probability and the 
belief that he may remain there all 
the days of his life. Change of 
residence alone, however long and 
continued, does not effect a diange 
of domicile as regulating the testo- 
mentary acts of the individual. 
There must be an intention to 
change the domicile. — Moorhouse v. 
£on/, 10 H.L. Gas. 272. 

DOMINANT AND SERVIENT TENE- 
MENT. See Pleading, 1. 

DONATIO MOBTIS CAUSA. 

A father, in contemplation of speedily 
approaching death, wishing to make 
a larger provision for a daughter 
than he had done by his will, de- 
livers, or causes to be delivered to 
her, a bond and a mortgage security 
for a certain sum of money, and a 
mortgage security for another sum 
of money. This is a good donatio 
mortis causa^ and the heir or executor 
is bound to give effect to the intent 
of the donor. Per Eldon (Earl of), 
^ This is the first absolute decision 
on the question.*' — DajffUld v. Ilicks^ 
1 Dow & C. 1. 

DOUBLE PROOF. See Bankruptcy. 

DOWER. ^<5c 3 & 4 Will. 4, c. 105. 

On the marriage of A,^k certain sum 
was settled in trust for her for life, 
" as and for her jointure, in full lieu, 
bar, and satisfaction of any dower 
or thirds which she could or might 
claim at common law, out of all or 
any of the estates, real, personal, or 
freehold," of her intended husband : 

Ileld, affirming the decree of the 
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Court of Chancery of Ireland^ that 
this settlement barred her claim on 
the personal estate of her intestate 
husband, under the Statute of Distri- 
butiona.--GttWy v. Gurly. 8 CI. & F. 
743. 

DROITS OF THE CROWN. See In- 

TESTATES* ESTATES. 

The personal estate of an intestate who 
leaves no next of kin, belongs abso- 
lutely to the Crown, as part of the 
droits of the Crown. Tne fact that 
these droits are now by statute paid 
into the Treasury, and made to mrm 
part of the public revenue, makes 
no difference in this matter. — The 
Attorney General v. KohleTj 9 H. L. 
Cas. 654. 

DUBLIN, TREASURER OF. See Cor- 
poration. 

An information in the nature of a quo 
loarranto will lie for this office. — 
Darley v. The Queen, 12 CI. & F. 
620. 

DUTIES. See Contract. Customs. 
Damages. 

EASEMENT. See Lights. Water. 
Pleading. 

ECCLESIASTICAL COURT. See 
Church Rate. 

The Spiritual Court, notwithstanding 
the statute 27 Geo. 3, c. 44, may 
take cognizance of charges of forni- 
cation or incontinence made against 
clergymen, even after the expiration 
of the eight months from the time 
of commission, with a view to sus- 
pension or defamation or other pun- 
ishment merely clerical. — Free v. 
Burgoyne, 1 Dow & C. 1 15. 

EDINBURGH, /^ec Corporation. 

ELECTION. See M.\rriage Settle- 
ment. Will. 

1. A woman entitled absolutely to cer- 
tain leasehold premises marries, and 
by the marriage settlement becomes 
entitled absolutely to the same pre- 
mises, in case she survives the hus- 
band. He, by his will, disposes of 
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the premises as if they had been his 
owii) and gives them to his wife for 
life, and then to her first and second 
daughters for life in sncoeesion. 
The wife takes some advantages 
under the will of the husband, in 
addition to the leasehold premises, 
but is entirely ignorant of any ne- 
cessity to elect, and makes no elec- 
tion in fact. The wife makes a will, 
by which the leasehold premises are 
left to her eldest daughter abso- 
lutely, according to her power under 
the marriage settlement, but in con- 
travention of the husband's will, by 
which the eldest daughter had only 
an estate for life. On the death of 
the eldest daughter, the second 
daughter claims the property, and is 
let into possession by the represen- 
tative of the eldest daughter, in 
ignorance of his own right. Some 
years afterwards the representative 
of the eldest daughter filed his bill 
in the Exchequer for restitution to 
him of the premises in question, on 
the ground tnat the wife nad a right 
to dupose of the premises absolutely, 
and that she was not bound to elect, 
and never thought of electing, under 
the will of her husband : 

Held, by the House of Lords, affirming 
the judgment of the Court of Ex- 
chequer, that the daim of the repre- 
sentetive of the eldest daughter was 
good, and that this was not a case 
for election. — Morgan v. Edwards, 
1 Dow & 0. 104. 

See Spread v. Morgan^ 11 H. L. 
Cas. 588. 

2. P. R, having a lease (1736) for lives 
renewable, settles (1743) the lands 
comprised in it, on the marriage of 
his son T, i2., to the use of himself 
for life, remainder to T, R, for 
life, remainder to the sons of the 
marriage in tail male, reversion to 
himself in fee. Issue of the mar- 
riage, P. R, the younger. P, R. the 
elder (1749) purchases the fee of the 
lands in the lease, and by will (1766) 
devises the inheritance to T. R. for 
life, remainder to P. R, the younger 
for life, remainder to his sons succes- 
sively in tail male ; and after some 
other remainders, remainder to D, 
and W* R. (appellants), the one for 
life, the other in tail, reversion to i 
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his own right heirs. And T. R.y 

empowered, in case P. R. the 
younger refused to settle his interest 
m the lease to the same uses as tes- 
tator had limited the inheritance, at 
his discretion to deprive P. R. the 
younger of his life estate, under the 
will ; but this power was not executed. 
Testator dies in 1769 ; settlement 
(1770) on marriage of P. R. the 
younser, whereby the lease is con- 
veyed to trustees, in trust for T, R. 
for life, remainder to P. R, for life, 
remainder to the issue of the mar- 
riage in taU, reversion to 7. R. abso- 
lutely. P. R. (1799) dies without 
ever having had issue, and T, R. 
conveys the reversion of the lease 
to R, R, (respondent), his natural 
son, and dies in 1805. In 1811 
D, R, and W. R, become entitled in 
possession to the inheritance of the 
lands comprised in the lease, as the 
last remainder men under the will 
of P. R, the elder, and they refuse 
to renew the lease to R, R,, on the 
ground that it was merged in the 
fee when that was purchased by 
P. R. the elder ; or that P. R, the 
younger had elected to take under 
the will, and allowed his interest in 
the lease to go with the inheritance ; 
and that tne settlement on the 
marriage of P. R. the younger, under 
which T. R. took the reversion of the 
lease, was a fraud on the will. Bat 
the Court below decreed a renewal, 
and the decree affirmed by the Lords. 
--RuUledge v. RuUledge, 1 Dow & C. 
331. 

3. A, J domiciled in Scotland^ and pos- 
sessed of real estate in England and 
of heritable and moveable property^ 
in Scotland, left (in 1824) by a trust 
disposition (will) executed in the 
Scotch form and attested only by 
two witnesses, the whole of his sub- 
ject, heritable and moveable, to 
trustees, directing them to turn the 
whole into money, and to divide the 
proceeds equally among his four 
children. The heir claimed the 
English estate as undisposed of, the 
Scotch will attested only by two 
witnesses not being competent to 
pass real estate in Englami, and ho 
also claimed, under this Scotch will, 
his fourth share of the Scotch pro- 
perty : 
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Held (affirmiog a nnaDimons decision 
of the Second Divimon of the Court 
of Session), that the heir-at-law was 
pnt to his approbate and reprobate 
(election), and mnst allow the trust 
disposition to have effect over all 
the property or claim as heir alone, 
and take nothing under the trust 
disposition. — Dundas Y. Dundas, 
2 Dow & G. 349. 

4. The doctrine of election is not pro- 
perly a rule of positive law, but a 
rule of practice in equity. The 
knowledge of it is not therefore to 
be imputed as a matter of legal obli- 
gSLiltm.— 'Spread v. Morgan^ 11 H. 

Where a case of election arises, the 
person who ought to make it must 
be shown to have known of his 
duty to do so, and must be proved 
to have done such acts as amounted 
to an election. — Id. 

Remaining in possession of two es- 
tates, held under titles not consis- 
tent with each other, affords no 
decisive proof of that kind. The 
rule is, ''that if a party being 
bound to elect between two pro- 
perties, not being called upon so to 
elect, continues in the receipt of the 
rents and profits of both, such 
receipt affording no proof of pre- 
ference, cannot be an election to 
take the one, and reject the other." 
iPadbury v. Clark, 2 Macn. & Gord. 
298, confirmed).— /(i. 

Semble, per Lord Chelmsford : A party 
having an equity to compel an elec- 
tion, does not forfeit that equity by 
delay in enforcing it. 

Per Lord Chelmsford: An election 
gives a right to compensation. 
Assuming such compensation to be 
in the nature of a simple contract 
debt, the Statute of Limitations can 
only begin to run against it when 
the election has been made. — Id* 

EMBARGO. See Insurance. 

il. was a seaman in- a British ship lying 
at St. Petersburgh, when, in conse- 
quence of differences between the 
English and Russian Governments, 
the latter Government issued an 
order to detain all British ships till 
these differences should bo settled. 
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The crews were taken out of the 
ships and marched up the country, 
where they were detained by the 
Hussian Government. At the end 
of six months they were marched 
back, and the ships restored : 

Held, that this was an embargo, and 
not a hostile capture, and that con- 
sequently the seamen's wages were 
pajrable during the time it continued. 
-^Thomson v. Beale, 1 Dow, 299. 

See Kleeinwort v. Shepard, 1 EL & 
EL 452. 

ENROLMENT. See Appeaijs, 1, 12. 
Practice. 

1. The House, if the objection is taken, 

will not hear an appeal against any 
order or- decree of the Court of 
Chancery that is not enrolled. And 
if the appeal be against a State order 
or decree, time to enrol it will not 
be cranted unless the merits appear 
to be with the appellant. — Bfvad- 
hurst V. Tunnicliff, 9 CL & F. 71. 

2. The General Orders of the Court of 

Chancery of the 7th August 1852, 
limiting the time for enrolment (ex- 
cept by leave of the Court) to five 
years, are valid. — Bevan v. Mommgton 
XCounless), 8 H. L. Cas. 525. 

ENTAIL. See Alienation. Heir-at- 
Law. Legitih. Power. Will. 

1. A testator devised (in 1688) lands in 

Scotland in a succession of estates 
tail, with a prohibition against 
^ letting tackain diminution of the 
true worth, and rental may be paid 
for the said tacks.** One of the 
tenants in tail made a lease for 1000 
years, at a rent below that which was 
paid at the time of the expiration of 
the preceding lease : 

Held, that this was an alienation in 
violation of the prohibition, and that 
the lease was invalid. -^TVtmer v. 
Turner^ 1 Dow, 423. 

2. A lease for 99 years falls under the 

prohibition against alienation in a 
strict entail — Henderson v. Malcolm^ 
2 Dow, 285. 

3. Entail with restrictions on the heirs 
. and members of tailzie : 

Held, by the Lords, affirming a decree 
of the Court of Session, that the 
institute (the person to whom the 
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estate is first giyen) was not in- 
duded in the word membws. — Sieel 
V. Steel, 6 Dow, 72. 

4. Whether a 57 i^ears' lease is stmck at 
by the prohibition to alienate in an 
entail? Whether the taking of 
graseum (a premium or fine) is 
struck at by the prohibition to 
alienate, and the proviso against 
diminution of the rental ? Whether 
there may be a fraud on an entail, 
distinct m>m what is prohibited? 
Whether a lease for 31 years ; or in 
case that should not be good, for 
the longest of certain alternate 
periods, from 21 to 19 years, for 
which the grantor should be found 
by the Court of Session or House 
of Lords, to have power to make a 
lease, may be a good lease for the 
restricted periods of 21 or 19 years, 
notwithstanding the indefinite mA, 
&c. &c. — Montgomery v. Wemyse 
{Earl), 6 Dow, 293. 

[The case was remitted to the 
Court of Session.] 

See anU, S. C, 2 Dow 90 (Alien- 
ation), where a lease for 97 years 
had been held invalid. 


EQUITY. See Contract, 24. Ex- 
change OP Lands. Pleading. 
Practice. 

1. In equity there is a marked distinction 

between what is necessary to resist 
a suit for specific performance of a 
contract, and a suit founded on a 
contract executed. — Vigers v. Pike, 
• 8a.&F. 646. 

2. Any equities between grantors of an 

annuity are not to affect the 
grantees, unless thev have distinct 
notice of them at the time of the 
grant.— IToWicr v. Eyre, J CI. & F. 1. 
See Bonar v. MacdontM, 3 H. L. 
Cas. 226 ; Oxoen v. Homan, 4 H. L. 
Cas. 997; Maunsell v. White, Id. 
1039. 

3. A representation made by one party, 

for. the purpose of influencing the 
conduct of another, and act^ on 
by the latter, will in general be 
sufficient to entitle him to the assist- 
ance of a Court of Equity, for the 
purpose of realising such represen- 
tations. — HammersUy v. De Diel, 
12 CI. &F. 45. 
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4. The 6 & 7 WiU. 4, c. 115 (extended 
by the 3 & 4 VicL c. 31), authorises 
exchanges of lands on conditions 
therein prescribed. One of these is 
the written consent of the owner of 
the lands intended to be exchanged. 
The landowners of a parish deter- 
mined to carry this Act into execu- 
tion, and appointed a commissioner 
for that purpose. B., one of the 
landowners, authorised his agent to 
attend for him at the meetings held 
for the purpose of carrying the Act 
into execution, but desired him not 
to exchange a particular wood except 
for woodland. i\r.'s lands were to be 
exchanged against those of B., and 
this restriction was communicated 
to ^.'s agent, who was asked to ex- 
change anotner wood against the 
wood in ijuestion, but who said that 
his principal had no power do so. 
This answer was communicated to 
B,, who took no farther notice of 
the matter. The restriction on the 
authority of ^.*s agent did not ap- 
pear to have been brought to the 
tmowledge of the commissioner. 
B. signed, and sent to the commis- 
sioner, a written consent to ratify 
the exchanffe of certain closes be- 
longing to nim, and designated in 
the consent by numbers. Among 
the closes thus designated was the 
wood in question, but the number 
by which it was referred to in the 
consent and in a map and plan 
previously submitted to J9.*s inspec- 
tion, was not the same as that whidi 
it bore in B.'s private map of his 
own estate. A comparison of the 
two maps, or the reading of the 
plan sent with the commissioner's 
map, would have shown B. that the 
wood in question was included in his 
consent. The commissioner allotted 
the lands to be exchanged, and 
among others, included this wood, 
but did not give woodland for it. 
Possession of the exchanged lands, 
and of this wood among the rest 
(although the award of the commia- 
missioner had not been formally 
executed), was delivered by i^.'s 
agent to N,, who immediately began 
to exercise acts of ownership over 
it. B.y some time afterwanu, dis- 
covered what had been done, and 
brought ejectment against N. for 
the wood. N, filed his bill in Chan- 
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eeary to restram B. from proceeding 
"wiih the action, and to compel him 
to perfect the exchange ; and B. filed 
his bill to prevent the Commissioner 
from executing the award, allegiog 
that the consent given to him had 
been signed in mistake : 

field, that N. was entitled to an in- 
junction as prayed by the biU, and 
that B, had no equity on which to 
ask for the interference of the Court 
in his favour. — Beaufort (Duke) v. 
Neeld, 12 CI. & F. 248. 

The statute 6 & 7 WUl 4, c. 115, gives 
to persons dissatisfied with anyUiing 
that has been done under its pro- 
visions, an appeal to the Quarter 
Se8Bions.~/i. 

SemblSj that this would not deprive a 
party ag^eved of his right to apply 
for the mterference of a Court of 
Equity if he was in other respects 
entitled to that interference. — Id. 

See Squire v. Whition, 1 H. L. 
Cas. 333 ; Ridguxiy v. Wharton, 6 H. 
L. Cas. 238 ; DamUy v. London^ Chat- 
ham^andlkver Railway, h. R., 2 H. 
L., 43. 

5. K. holding lands under the see of £)., 
for a renewable term of 21 years, 
demised them, in 1787, to two per- 
sons for a like term, with a toti^a 
guotim ^coventkut for a renewal. 
These persons sold their interest 
in part of the lands, and divided the 
rest equally between themselves. Gn 
the death of one, his share passed to 
his two sons, A. and A. Lowry; the 
ehaxe of the other was sold to P, 
The two Lowry'B obtained a renewal 
of the leases of all the lands to 
themselves in 1822, without P.'s 
knowledge, and then mortgaged 
them to if., and obtained a judg- 
ment in ejectment against P., who 
thereupon filed a bill against them 
and i/., and obtained, in 1826, a 
decree for an account and re-con- 
veyance of his part, on payment of 
his proportion of the renewal fines 
and costs. W., who had been the 
attorney of the Lotcry'a in all these 
matters, obtained an assignment of 
their interest in 1829. P. did not 
make up the decree of 1826, but 
made several payments to W. in 
respect of the renewed fines and 
costs, and urged him to reconvey to 
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him hifl part of the lands, and grant 
a renewal ; but being in distress, he 
signed an agreement to surrender 
his lands to W^ and take put of 
them as his tenant: 

Held, upon a bill filed by P., in 1842, 
that he was entibied to the benefits 
of the decree of 1826 against W.: 
that the accounts thereby directed 
ought to be then taken ; that the 
agreement signed by P. to surrender 
was without consideration, and void ; 
and that he was entitled to the value 
of his lands while they were in the 
possession of TT., and to a re-con 
veyance and renewal, upon pay- 
ment of the balance found due 
from him.— Wallace v. Patton, 12 
CL & F. 491. 

6. Although a case against a railway com- 

pany upon a contract, may consist of 
matters cognisable at law, yet if there 
are complicated accounts Mtween the 
company and other parties respec- 
tively, a Court of Equity is more 
competent than a Court of Law to 
take them,and to dispose of the whole 
case. Therefore, when N. and & 
had become contractors with a rail- 
way, and S. had become bankrupt, and 
the company refused to account with 
N, for the balance due, it was held 
that N. might file a bill against the 
company and S,'8 assignees for an ac- 
count.— ra/* V^ale Railway Conwamt 
V. Nixon, 1 H. L. Cas. 111. 

See Foley v. Hill, 2 H. L. Cas. 28. 

7. In a contract with a railway company 

for the execution of certain works, 
there was a clause empowering the 
company, after notice, to take posses- 
sion of the plant, and to finish the 
work; the company acted on thi^ 
clause: 

field, that this did not fumibh ground 
for a bill in equity as putting an end 
to the contract, though it might be 
the subject of an action for dama- 
ges.— Aaw^cr v. Tlie Great WesUm 
Railway (Ji/mpany, 6 H. L. Cas. 72. 

8. Where a person possesses a legal 
right, a Court of Equity will not in- 
terfere to restrain him from enforc- 
ing it, because, between the time of 
its creation and that of his attempt to 
enforce it, he has made representa- 
tions of his intention to abandon it, 
nor will equity interfere even though 
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the parties to whom these represen- 
tations were made have acted on 
them, and have, in full belief in them, 
entered into irrevocable engagements. 
To raise such an equity, there must 
be misrepresentation of facts and not 
of mere intention. (LordiSY. Leonards 
dissenHenie,) — Jorden v. Money , 6 H. 
L. Gas. 185. 
Per Lord Si. Leonards : It is immate- 
rial whether there is a misrepresen- 
tation of a fact as it actually existed, 
or a misrepresentation of an inten- 
tion to do, or abstain from doing, an 
act which would lead to the damage 
of the party whom yon thereby in- 
duced to deal in marriage or in pur- 
chase, or in anything of that sort, on 
the faith of that representation. — Id. 
Seeaztottv.aiton,L.B.,2H.L.,127. 

9. Where one person entrusted with 
sums of monev to invest for the bene- 
fit of another, has signed an agreement 
admitting an amount due, equity 
will compel their transfer. — Stanton 
V. Perewal, 5 H. L. Gas. 267. 
A creditor of a company had sued 
the company and obtained judgment, 
and then, at the desire of the direc- 
tors, had issued ASCI. fa. against <S.; 
S. obtained an injunction to prevent 
the creditor from enforcing the judg- 
ment as against S. — Id. 
Per Lord St. Leonards: Where a 
company has, under the Act 7 Geo. 
4, o. 46, made use of a creditor, to pro- 
ceed against a person, as a share- 
holder, when that person ought not 
poperly to be placed in that position, 
he 18 entitled to relief. — Id, 

10. If directors of a company do acts 

in a matter in which they have no 
authority, those acts are null and 
void ; but if they neglect to do acts 
which are within their authority, and 
which they ought to perform, nei- 
ther a Court of Law or of Equity 
will allow them afterwards to take ad- 
vantage of their own neglect.— ^<7r- 
gate T. Shortrulge, 5 H. L. Cas. 297. 

11. Where A. and B. join in a transac- 

tion effected with them by C, which 
is invalid as to B., he is not precluded 
from afterwards objecting to it 
merely because it is binding on A. — 
Savery v. King, 5 H. L. Gas. 627. 

12. A Gourt of Equity does not restrict 

the protection it will afford apur- 
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chaser for valuable consideration 
without notice, to a case in which be 
has got the legal estate. — Colyer v. 
Finch, 5 H. L. Gas. 905. 

13. Where a contract between two com- 

panies proves to be one by which 
one of the contracting parties will 
gain considerable advantages at the 
expense of the other, while the other 
will receive no corresponding benefit, 
whether such contract is or not 
legally valid, equity will not aid in 
enforcing it by a decree for specific 
performance. — Shrewsbury, d'c. Rnil- 
way Company v. North Western Bail- 
way, 6 H. L. Gas. 113. 

14. Long delay may prevent a party to 

an agreement from calling for a 
specific performance of it. — Ridgway 
V. WharUm, 6 H. L. Gas. 238. 

15. Mistake as to a contract is a ground 

for equitable relief, but it must be 
a mistake in fact, not in law. — 
Midland Great Western Railway {Ir.) 
V. Johnson, 6 H. L. Gas. 798. 

Mutual mistake as to its construction 
will not entitle either party to relief 
in equity. — Id, 

Where the law has dedicred the con- 
struction of a contract, a Gourt of 
Equity will not interfere to aid 
eilner of the parties merely on the 
ffrouiid of their own g% their affenta* 
dealing under it, for that would be 
to make a new contract, which can 
only be done bv mutual consent, by 
persons properly authorised, and in 
due form. — Id. 

If such dealings relate to a contract 
with an incorporated company, the 
new contract, like the old one, must 
be under seaL — Id. 

il. entered into a contract, under seal, 
with an incorporated railway ocnn- 
pany to do the haulage work of the 
company, and to keep in repair its 
rolling stock. He was likewise to 
midce new rolling stock, and out of 
the payments which should become 
due to him, a depreciation fund of 
five per cent, on the value of the 
stock, as ascertained at the end of 
each year, was to be formed ; " and 
if the stock has diminished in value 
more than the allowed depreciation 
of five per cent., the contractor to 
pajr the difference to the company ; 
if it has increased in value, the com- 
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paoy to pay the difference to the 
contractor.** At law, it was held 
that the fond thos formed belonged 
to the company. The contractor 
did not impeach this decision at law, 
but filed a cause petition in equity, 
claiming to have this fund allotted 
to him, on the ^[round that while 
the contract contmued in operation, 
the dealings between himself and 
the company's chief engineer, whose 
decision " on all and everything con- 
nected with the working ox the 
contract, and the sums to be paid or 
deducted," was to be binding, with- 
out appeal, on both parties, had 
made monthly and annual calcula- 
tions, in which the fund was treated 
as a mere guarantie fund, and had 
thereby induced him to go to larger 
expense than he should otherwise 
have incurred, in order to improve 
the rolling stock of the company : 

Held, that these circumstances did not 
estohlish any ground for equitable 
relief .—Jf«i&wid Great Western Rail- 
way (Jr.) v. Johnson^ 6 H. L. Cas. 798. 

16. N., a timber merchant in Sweden, had 
dealings with D., a merchant in Lon- 
don, and sent him cargoes of timber, 
which D. disposed of on a del credere 
commission, and in respect of which 
N. drew bills on D. In September 
1853 the accounts between them 
were unsettled, but D, claimed a 
conmderable balance as due to him- 
self. On the 29th September. N. 
wrote to say that he expected bills 
of lading from two captains (whom 
he named), and that he had drawn 
for a certain amount on D. On the 
24th October H, k Co., merchants in 
London, received through K,, their 
agent, and the manager of their 
business in Sweden, a letter from N., 
in which he enclosed a letter to D., 
wheroby he drewonX). for 13122^ 
which he claimed as due to himseli 
from D. ; and in the letter to £f . & 
Co., he desired that this enclosure 
might be handed to D. ; and on his 
accepting the draft, and acknow- 
ledging the correctness of an accom- 
panying account, and the fact that 
N, had duly delivered all the cargoes 
of timber contracted for between 
them, except one, particularly named, 
that then H, & Co. were to hand to 
D. the three bills of lading of three 
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ships, also named ; but if he would 
not accept the draft, nor give the 
acknowledgment, then H, & Co. 
were to insure the* cargoes, and sell 
them ; and N. drew on JS. & Co. 
drafts to the amount of 13002. This 
letter was read to D., who hedtated 
to accept the draft for 1312 1, de- 
claring that he was largely in advance 
to N. It was left in his bill-box for 
acceptance on the morning of the 
24th October, and a formal letter, 
demanding compliance with the con- 
ditionsof N.,wna written to him by H. 
& Co. In the course of the same day 
D. wrote to J7. & Co. requesting the 
loanof thebiUsof hiding, ssjing, "We 
will return them to you, if from any 
cause we do not accept the bill for 
13122.** They wero sent to him. In 
the same day, but after D'b request 
had been complied with, ff, k Co. ac- 
cepted the first of N.'b drafts, and 
wrote to say they would " give protec- 
tion** to all. On the morning of the 
25th October a clerk of H. & Co. 
learned at D.^s counting-house that 
the draft for 1312 L had not been ac- 
cepted ; but in the middle of that day 
it was sent to J7. & Co. accepted. D,, 
however, refused to nve up the bills 
of lading, and, on tiie aavioe of a 
solicitor (obtained beforo he had 
accepted the draft for 13122.), at- 
tached the goods in the hands of 
H. & Co. They brought an action 
against him to recover the biUs of 
lining, and he filed a bill to stay the 
action: 
Held, that he had not such equitable 
right on account of anything occur- 
ring beforo the 24th October as 
would mevail against the legal righta 
which H. & Co. acquired on that day. 
-^ffoare v. Dresser, 7 H. L. Cas. 290. 
See JVoodl^ v. Coventry, 2 HurL 
& C. 174, R., and Turley v. Bales, Id. 
200. 

17. Though a right to an action at kw 
and a right to sue in equity spring 
from the same transaction, and 
thoueh the personal representative 
of we person having these rights 
may, by special circumstances, be 
provented from maintaining an 
action at law, his right to sue in 
equity will not thereby be lost. — 
Midland Railway Company v. Taylor, 
8 H. L. CaB. 751. 
g2 
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T.and B. were partners. Stock was 
standing in the books of a railway 
company in their joint names. B, 
sold ont the stock by a deed which 
he executed, and to which he forced 
the name of T., but he continuea to 
account to T. for the dividends, and 
T. died in ignorance of the f oi^ery. 
T'% personal representative alter- 
wards filed a bill against the com- 
pany for a retransf er of the stock : 

Held, that though by the death of T. 
the right to an action at law was 
gone, the right to a suit in equity 
still remained, and a decree direct- 
ing the company to retransfer the 
stock was sustamed. — Tlte Midland 
Raibotty Company y. Tc^IoTj 8 H. 
L. Gas. 751. 

ERBOB. See Evidence. Exceptions, 
Bill of. Pleading. Practice. 

1. Qucerej whether a judgment given by 
•the Gourt of Queen *s Bench in 

Ireland^ on a bill of exceptions 
tendered to the charge of a judse 
of that Gourt, in an action brought 
and tried in that Gourt, is not in 
itself irregular and erroneous? — 
Galw^ V. Baker, 7 Gl. & F. 379. 

2. A writ of error will not lie on a 

judgment on a feigned issue directed 
under the Interpleader Act. — King 
v. Simmonde, 1 M. L. Gas. 764. 

If a writ of error does not lie in a 
particular case, the Gourt of Error 
may properly, upon a rule obtained 
for that purpose, order the writ to 
be quashed. — Id, 

A writ of error, alleged error in the 
judgment in ^*an action on pro- 
mises.*^ The transcript of the re- 
cord showed that the judgment was 
given, not in an action on promises, 
ut on a feigned issue : 

Held, that this was a fatal variance, 
and that the Gourt of Error was 
warranted in quashing the writ. — Id, 

3. Where it appeared to the House that 

a mistake committed by an officer of 
the Gourt below in entering the 
judgment of that Gourt was made 
the ground of a writ of error, the 
arguments on the writ of error 
brought on such judgment were 
stopj^, and the case was ordered 
to stand over to allow the parties to 
apply to the Gourt below to amend 
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the error. The House made this 
order, after referring to the opinions 
of the judges of the Gourt below, as 
stated in the printed reports of the 
decisions of that Gourt. — Gregory 
V. The Duke of Brunswick, 2 H. L. 
Gas. 415. 

4. On a trial in Dublin between A, and 

B,, the verdict was given for B. On 
exceptions present^ by A,,% venire 
de novo was ordered, and a new trial 
took place. B. did not appear, and 
a velvet was given for A,, and he 
recovered jud^ent. B. brought a 
writ of error, and it was then dis- 
covered that the poeiea and all the 
proceedings relating to the first trial 
had been struck out of the record, 
which, from the first ventre, went on 
with formal continuances only to the 
second trial and verdict. The Court 
on application refused to supply 
these omissions: 

Held, that this was erroneous, and the 
Gourt was ordered to amend the 
record by entering on the plea roll 
the first trial, the exceptions, and 
the award of the venire de novo. — 
Oovemor, ttc, of the Bank of IreUutd 
y. The Trustees of Evans CharUieSy 5 
H. L. Gas. 389. 

5. The Gourt in which an action was 

brought gave a final judgment ; a 
Gourt of Error reversed or varied 
that judgment, though the form in 
which this was done in the Gourt of 
Error was not that of a final judg- 
ment: 

Held, that error would lie to this 
House. — M^Mahon v. Leonard, 5 
H. L. Gas. 931. 

ESGAPE. 

The magistrates of a Scotch burgfa, 
under the Act of Sederunt of 1672, 
having, on proper formal certificate 
and evidence, released a prisoner for 
debt from actual confinement in 
prison, and allowed him to reside in 
a house within the burgh upon his 
giving bond, with sureties, to do so, 
are not liable to the creditor for the 
amount of the debt, although the 
debtor does not reside in the specified 
house, and does not conform to the sti- 
pulations in the bond. — Ritchiev. The 
Magisiraies of Canongate, 5 Dow, 87. 

See //ao;)erv.La9ie,6H.L.Gas.443. 
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ESTATE, VESTING OP. See Heir-at- 
Law. Will. 

A testator gave all bis real and 
peraonal estates to trustees ; and as 
to hia landa at W., which he held in 
fee simple, be directed that the 
trasteee should stand seised thereof, 
in trust to convey the same to 
G. H.A. "when and as soon as he 
^onld attain his age of 21 years ;" 
but in case he should die before be 
attained that age, without leaving 
issue of his body, then that the said 
lands at IF., given and devised to him, 
should sink into the residue of the 
testator's real and personal estates ; 
and he gave the residue to J, C. At 
the testator's death G. JET. A. was 
only 12 years of age : 

Held, that an equitable estate in fee in 
the lands at W, vested in G^. i7. ^. 
immediately on the testator's death, 
liable to be divested in the event of 
his dying under 21 without leaving 
issue of his body. — Pkipp$ v. Ackers^ 
9C1.&F.683.. 

See Egerton v. BrowiUow^ 4 H. L. 
Cas. 1 ; Rancffidd v. Bandfidd, 8 H. 
L.Ca&225. 

ETTRICK FOREST. 

The of&ce of Chamberlain and Col- 
lector of Revenues to the Crown 
out of Ettrick Forest, was granted 
by Geo. IV. to Lord D. for his life, 
with a yearly salary, ''as well in 
consideration of the office as out of 
Royal Bounty and favour," to be 
paid out of uie monies of the col- 
lection ; and if they should be in- 
sufficient, out of the Crown revenues 
of other landa in Scotland. The 
salary exceeded the monies collected, 
and was paid out of them and the 
other Crown revenues for several 
years after the demise of Geo, IV. : 

Held, that the grant, under disguise 
of a grant of an office, was in reality 
a grant of a pension to endure be- 
yond the life of the royal grantor, and 
was 80 far an illegal alienation of the 
Crown property. — The Lord A doocate 
V. LordDunglas, 9 CL& F. 173. 

See The OorporaHon of London v. 
The Attorney General, 1 H L. Cas. 
440 ; SmUh v. (mcers of SUOe for 
Scotland, 2 H. L. Cas. 807; The 
Attorney General v. Dean, dc, of 
Windsor, 8 H. L. Cas. 369. 


EVIDENCE. /S'cse Boundaries, 12. Cessio 
BoNOKUM. Exceptions, Bill OF, 2. 
Merchant's Book. Res Judicata. 
Specific Performance, 1. 

1. A decree arbitral (an award) cannot 

be set aside on account of evidence 
discovered after it is made, and 
which might, but for the negligence 
of the applicant himself, have been 
produced before the decree arbitral, 
was made. — SharpY, Bury, 1 Dow,223. 

2. Upon an ex-officio information for 

penalties under the 48 Geo. 3, o. 56, 
s. 11, for carrying more passengers 
in a vessel than were allowed by uiw, 
copies of entries proved by the con- 
troller of the port before whom the 
master had appeared, and who had 
himself made the original en tries, were 
held admissible in evidence in sup- 
port of the information.— romJbuw 
y. The Attorney General, 1 Dow, 404. 

3. In a proceeding for penalties under 

the statute 16 Geo. 2, c 11 (Se.), the 
town books with the names of the 
persons entitled to vote, are the best 
evidence to show who were the per- 
sons so entitled.— ^^1; ▼. GbfnpM^ 
6 Dow, 23. 

4. A paper which might, with due dili- 

gence, be found at first, is not, in 
1^^ meaning, novUer repertum, — 
IHxon V. Graham, 5 Dow, 266. 

5. In an action to recover the costs of 

conducting an appeal to the House 
of Lords against a judgment of the 
Court of ^ssion, in a suit for the 
amount insured upon salvage on re- 
capture, a question arose as to who 
were the owners of the vessel re- 
captured. F., 0., and S. were alleeed 
to be the owners. It appeared that 
S. was only registered as owner in 
virtue of security for a debt owing 
to him by 0. Pending the orig'.nu 
suit the ship was sold, and the debt 
paid to S. It appeared that S'b 
name was on one register but not 
on another, where the name of T. 
appeared, and that both names were 
not found together on any register : 

Held, therefore, that the statement 
maide by Y. was not operative as 
that of a part owner binoing on his 
other partners, and the judgment of 
the Court below in favour of the 
respondent was afltoaed.— CbmpM/ 
y.iSKetii, 6Dow, 116. 
a 3 
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6. Marriage articles lost Evidence 
that the house of the person in whose 

- onstodv they onght to be, had been 
ransa^ed in 17Si3, by French troops 
and rebels, and many papers destroy- 
ed. Diliffent search afterwards for 
the artides, which were not to be 
found : this is a fair presumntion 
that they were destroyed, ana se- 
oondary evidenee of tneir existence 
and tenor admitted. — Lard Lorton 
y. Gore, 1 Dow & 0. 191. 

7. Evidence of facts and circumstances 

is admissible to remove the presump- 
tion of consent in a case where a regu- 
lar marriage is alleged, butit appears 
that there was no proclamation of 
banns, sudi marriage not being con- 
sidered a regular marriage, though 
said to be celebrated by a de^rman. 
— Macniel v. Macgregor, 1 Dow & 
C.208. 

8. Copies of wills are not evidence to 

sapi^rt a claim of peerage; the 
originals must be produced. — NeUer- 
viUe Peerage, 2 Dow & 0. 342. 

Seejpo^Noe.36. 39. 61. 

9. A witness cannot be rejected unless 

he has a direct and immediate in- 
terest in the result of the case in 
which he is called to give evidence, 
nor unless the verdict in that case 
can be given in evidence for him in 
another suit. 
The rules of law in England and Scot- 
land are the same on this subject. — 
RahUm v. Rowai, 1 GL & F. 424. 

See The Sussex Peerage Oaee, II 
CL & P. 86 ; Willox v. FarreU, 1 H. 
L. Gas. 93. 

[See 6 & 7 Ftc^. c 85, and 14 
& 15 Vict. c. 99, abolishing the law 
which made a person who had an 
interest inadmissible as a witness.] 

10. The manner in which the donor of 
a charity fund, who was the first trus- 
tee under his own grant, by which a 
school was instituted, conducted him- 
sdf in the distribution of that fund, 
is strong evidence of intention, and 
may be so treated by the Gourt in 
construing the grant itself. — !n^ 
Attorney Omeral v. Bratenose CoU 
&^e,2 01.&F.295. 

11. ^., a partner and acting director of 

a joint-stock company, procured for 
S., who was not a partner, at his re- 
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quest, some shares in the company's 
stock, and received from him the 
purchase money. 8, afterwards re- 
fused to accept the transfer of the 
shares, and to pay the instalments 
that accrued due on them, alleging, as 
the grounds of his refusal, that he was 
induced to purchase the shares by 
B.*s false and fraudulent representa- 
tions, and fraudulent concealment as 
to the credit and solvency of the oom- 

Smy. Upon the trial of an issue 
rected to ascertain the truth or 
falsehood of these allegations, several 
partners in the company were ad- 
mitted as witnesses for 6. : and the 
Gourt of Session, upon a bill of ex- 
ceptions, held that they were com- 
petent witnesses. 
The House of Lords affirmed that deci- 
sion.— i^nM V. Brown, 3 Gl. & F. 412. 

12. The Gommittee for Privileges, in 

claims to vote at the election of 
representative peers for Ireland^ 
may admit an entry in the journals 
as evidence of limitations in a patent 
of peerage, without requiring the 
proauction of the patent. — Dufferm 
and Claneboye Peerage, 4 a. & F. 5G8. 

13. In quare impedit to recover the pre- 

sentation to the church of JT., the 
advowson whereof was claimed to be 
part of the temporalities of the Bishop 
of M., a case purporting to be a case 
stated for the opinion of counsel on 
the part of A., a former Bishop of 
M,, touching the right of presenta- 
tion to that church, and found in the 
family mansion of A's descendants, 
was tendered in evidence. 

Held, admissible as against his suocessor 
in the same see. 

Held ako, that a deed relating to the 
same church, and brought m>m the 
same custody, was admissible in evi- 
dence against the same party. — The 
Bishop of Meaih v. Marquis of Win' 
cA6«^,4Cl.&F.445. 

14. A plaintiff in muxre impedit, after 

tracing his title through various 
steps, and averring the death of W., 
who had been shown to be a joint 
tenant with the plaintiff for a term 
of years in an advowson, alleged 
^ whereupon and whereby tiie plain- 
tiff became and still is possessed of 
the advowson as of an advowson in 
gross for the remainder of the said 
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tenn bo therefore granted.** The de- 
fendant pleaded that he, as Bishop 
of If., was seised of the advowson 
in gross in right of his see, without 
this, that the pLiintiff was possessed 
of tiie advowson in manner and 
form as the phuntiff had alleged : 
Held, that a fine of the advowson in 
question levied in 1 Joe, 2, by one 
whose estate the plaintiff had, was 
not admissible in evidence under 
this or any similar issue. 

Held, that if admitted, it ought not to 
be left to the jury to say whether it 
barred the action of quare impedii. — 
Bishop of Meaih v. Mctrquii of Win- 
ehesUr, 4 Gl. & F. 445. 

See The Shrewsbury Peerage, 7 H. 
L. Gas. 1 ; Carlisle v. Whalejf, L. B., 
2 H. L., 392. 

15. In a claim of peerage, where there is 

no patent, or creation or enrolment 
of such patent, and the contempo- 
raneous Ix>rds* Journals are not in 
existence, an old MS. book purport- 
ing to be copied from the Journals 
by an officer whose duty it was to 
prepare lists of peers present and 
absent, will be received as evidence 
of a peer sitting in Parliament. — 
The Slane Peerage, 5 CI. A F. 24. 

A return to a Roval Commission, not 
signed nor sealed by the commis- 
sioners, is not admissible to prove 
any matter therein stated. — Jd. 

A pedigree made by a person with a 
view to a suit respecting property, ia 
not receivable in a claim of peerage 
by his son to prove his descent ; nor 
is a case stated for the opinion of 
counsel produced from the fiunily 
papers of a distant relation of the 
claimant — Id. 

Entries in a family missal are admitted 
as evidence of births, deaths, and 
marriages of members of the f amilv, 
just like similar entries in a family 
Bible.— /rf. 

To make a copj of a record admissible 
in evidence, it is not enough that it 
was held by a witness while another 
read the original to him. There 
must be a change of hands, or the 
witness must himself read ti^e copy 
with the original — Jd. 

16. The statements of chroniclers or con- 

temporary historians, are not admis- 
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Bible as evidence of the creation of 
a peerage. — The Vaux Peeragey 5 CL 
&F.526. 

The admission of an inscription in a 
churchyard by a former Committee 
of Privil^^, does not make a copy 
from their minutes necessarily ad- 
missible in another case. A paper 
writing found among an anoertor's 
papers, in the custody of a stranger 
m blood, and not signed by the an- 
cestor, nor by any of his family, ia 
not admissible to show the state of 
the fiunily. — Id. 

A manuscript book, entitled ^ Funeral 
Certificates of tiie Nobility,** pro- 
duced from the Herald*s College, 
ii admissible evidence of the sti^ 

m of the deceased*s familjr, and other 
statements contained in it. 

A monumental inscription admitted in 
one case is not as of course admis- 
sible in another. — The Vaux Peerage^ 
6 CI. & F. 641. 

See The Braye Oiw, 6 CI. & F. 
757 ; Tlie Donoughmore Case, 3 H. 
L. Gas. 822. 

17. On the question of the competency of 

a party to make a will, letters written 
to that party by third persons since 
deceased, and found (many years 
after their date) amon^ his papers, 
are not admissible in evidence with- 
out proof that he himself acted upon 
thenu—Wrighl v. Tatham, 5 CL & F. 
670. 

See Macgregor v. Topham, 3 H. L. 
Cas. 132 ; Boyse v. Eopborough, 6 H. 
L. Cas. 1. 

18. Evidence cannot be received of ad- 

missions bv a party if thev are not 
put directly in issue by the plead- 
ings, so that he may have an oppor- 
tunity of contradicting them. «- 
Austin V. Chambers, 6 CL & F. 1. 

19. The rule which requires marriages, 

births, and deaths in England, to be 
proved bjr the registers, where there 
are no living witnesses, is not appli- 
cable to Ireland, where such registem 
have not been duly kept. Copies 
of instruments in writing there, and 
evidence of reputation, are admis- 
sible, after proof that search was 
made for registers. — Earl of Ros- 
common's Claim, 6CL & F. 97. 
G 4 
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20. An adjudication of the Irish Honse of 
Lords, is binding npon this House in 
the matter of an Irish peerage.— 
The Earl of Watetford's Claim, 6 01. 
& F. 133. 

21. Where one of seyeral purchasers, who 

file a bill against the vendor to 
rescind the contract of purchase on 
the ground of fraud, is by amend- 
ment struck out as plaintiff and 
made a defendant, and charged 
with collusion with the vendor, and 
that charge fails of proof, his acts 
affect the case of the purchasers as 
much as if he continued a co-plain- 
tiff. 
Parol eyidenne cannot be received of 
acts or admissions which are not pro- 
perly put in issue by the pleadi^is. 

No weight is to be given to parol tes- 
timony which is contrary to the ob- 
vious construction of written docu- 
ments, confirmed by the acts of 
the parties and their acquiescence, 
althouffh hardly any length of time 
would oar them from redress against 
tond if proved. — AUwood v. Smally 
6 01. &F: 232. 

22. Where a Oonrt of Equity directs the 

second trial of an issue, the verdict 
on the first trial is not admissible in 
evidence on the second. — O'Qmnor 
v.ifafoii«,6 01.&F.672. 

See King v. Simmnnds, 1 H.L. Oas. 
764 ; Macgregor v. Topham, 3 H. L. 
Oas. 132. 

23. A surveyor made a survey or report, 

which ho furnished to his employers, 
being afterwards called as a witness 
he produced a printed copy of this 
report, on the margin of which he 
had, two days before, to assist him 
in living his explanations as a 
witness, made a few jottings. The 
report had been made up from his 
onginal notes, of which it was in 
substance, though not in words, a 
transcript. 

Held, that he might look at this printed 
copy of the report to refresh his 
memory. — Home v. Mackenzie, 6 01. 
& F. 628. 

24. The minutes of evidence and pro- 

ceedings before the Oommittee of 
Privileges in one case, are not ne- 
cessarily receivable as evidence in 
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another case.— Broye Peerage, 6 CI. 
& F. 757. 

See The Dofnoaghmore CiiM,3 H. L. 
Oas. 822. 

25. Old pedigrees produced from the 

custody of a person whose ancestor 
was connected by marriage with the 
family described in the f^xffree, are 
admissible as evidence to £ow the 
state of that family ; and an in- 
scription on an old portrait of that 
family, produced from the same cus- 
tody, is admissible for the same par- 
pose.— Camoys Peerage, 6 01. & F. 789. 

26. On the trial of an issue, ^ whether 

(during a certain period) there arose 
from Uie works of the defenders 
certain noisome, offensive, noxious, 
or unwholesome smoke and other 
vapours, to the nuisance of the 
pursuer, whereby the produce of hia 
garden was deteriorated," evidence 
was adduced for the pursuer to 
show that the smoke and other 
vapours from defenders* works had 
injured the produce of other 
grounds in the neighbourhood ; and 
lor the defenders to show that their 
works did not injure the produce 
of any other grounds ; and one 
of the defenders* witnesses having, 
in his examination in chief, described 
several gardens in the neighbour- 
hood of the works as in the utmost 
health, was asked in cross-examina- 
tion by pursuer's counsel, if he 
knew Gla^fow-field (groundB in the 
neighbourhood) ; and having an- 
swered that he ^knew GUugow- 
field, and had never known of any 
damage done there,** he was then 
asked, ^ whether he had known of 
any sum having been paid by the 
defenders to the proprietors of Glas- 
gow-field, for alleged damage there 
occasioned by these works ?** 

Held, by the House of Lords (over- 
ruling the judgment of the Oourt 
of S^ion), that the question was 
incompetent, as leading to a new 
collateral inquiry which, answered 
either way, could not affect the issue, 
or test the credit of the witness ; if 
he answered that money had been 
paid, the payment womd not be 
proof of damage done, as it might 
have been paid to buy peace. — 
Tenwxnl v. IlaniiUon, 7 01. & F. 122. 
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27. Evidence is not to be reoeived of 

admiwionB or declarations made by 
parties, and not pnt in issue by the 
pleadings. — Q^kmd y. Tou/mtn, 7 
CLAP. 350. 

28. The book kept at the British ambas- 

sador's hotel in Paris, in which the 
ambaasador's chaplain makes and 
subscribes entries of all marriages of 
British subjects celebrated by him, 
has not the authority of an English 
parish register. An attested copy of 
an entry in it is not admissible to 
prove a marriage.~^Mfo9M Peerage, 

8 GL & F. 262. 

29. The question whether a person is 

principal or surety in the grant of 
an annuity, is to be determined on 
the terms of the instruments; no 
extraneous eyidenoe is admissible 
for that purpose.— £ro//»0r ▼. Egre, 

9 GL & F. 1. 

90. Part of an old indenture relating to 
lands, the subject of a suit, ap- 
pearing to have been severed with a 
sharp instrument, formerly in the 
custody of the plaintiffs steward 
until Utigation commenced between 
them, afterwards handed over to the 
succeeding steward, from whose cus- 
tody it is produced at the trial, is 
admissible m evidence against the 
plaintiff, in support of the case of 
the defendant, wno derived title from 
the former steward. — Trimlesiown 
{Lord) Y.Kemmis, 9 GL & F. 780. 

The objection that a deed tendered in 
evidence has been mutilated, applies 
rather to the value of the evidence 
than to its admissibility. — Id, 
If a deed is admissible in evidence for 
any purpose, an exception to it 
ought not to be allowed.~/(/. 

Declarations made by a party in 
possession of an estate, in his answer 
to a bill in Ghanoery, are admissible 
in evidence against him, and persons 
deriving from him ; but deds^tions 
by him of what he heard another 
person state, he not adding that he 
believed the statement, are not ad- 
missible to cut down or defeat his 
wteAe.'^Id. 

31. The case of a claimant to a peerage 
depending on the genuineness of 
entries written in an old Prayer- 


EviDEKCB— conlmiieti. 

book, and dated 1728 and 1729, 
sevenl witnesses, whose occupations 
for a long time made them so con- 
versant with manuscripts of different 
ages, that they could take on them- 
selves to name the period in which 
any manuscript up to the year 1700 
was written, were aD of opinion that 
the entries were written m the early 
part and before the middle of the 
last century, and at or about the 
period of their date : 

Held, that such evidence is but small 
testimony, hardly entitled to anv 
weight, especially when the hock 
containing the entries was not satis- 
factorily identified.— 2V(icy Peerage^ 
10 GL & F. 154. 

A datmant, after his case was referred 
to the House of Lords, and evidence 
taken on it, presented an additional 
case, alleging an inscription on a 
tombstone in a churchyard in Ire- 
land ; which if proved, would sustain 
his claim. The tombstone could not 
be produced. Several witnesses from 
the neighbourhood swore positively 
that they saw the tombstone and in- 
scription about 20 years ago. There 
was no material discrepancy in their 
statements, nor were any wit nes s e s 
celled to contradict them : 

Held, that the evidence of the existence 
of the tombstone, or of the inscrip- 
tion, was not su^cient ; and that the 
n^Iect of the claimant to produce 
this material part of his case earlier, 
induced a suspicion of fraud, which 
could not be removed without the 
production of the tombstone or of 
other witnesses of greater credit 
from the neighbourhood. — Id. 

32. On a claim to an ancient peerage, a 
family pedigree, produced from the 
proper custody, and purporting to 
have been made by an ancestor of 
the claimant before the year 1751, 
was offered in evidence, proof of the 
handwriting being given by a witness 
who had Iraen for niaxiy years in- 
spector of franks and official corre- 
spondence, and who said that from a 
few inspections he had had of two 
or three of the documents which' 
were proved to be of the same 
ancestor's writing, he had formed 
in his mind such a standard of the 
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character of his handwriting as to 
be able, without immediate com- 
parison with those documents, to 
say whether any other document 
that might be produced to him was 
or was not in the same handwriting : 

Held, that the evidence was inadmis- 
sible.— 2^ FitzwaUer Peerage. 10 CI 
& F. 193. 

See 17 & 18 Vict. c. 125,s. 27, and 
po$t^ No. 61. 

33. Where an accused person is supposed 

to be insane, a medical man who has 
been present in Court, and heard 
the evidence, may be asked, as a 
matter of science, whether the facts 
stated by the witnesses, supposing 
them to be true, show a state of 
mind incapable of distinguishing 
between right and wrong. — Mc 
NaghtaCa Case, 10 CL & P. 200. 

34. The residuary estate of a testator 

who died in 1785, was paid into the 
Exchequer in 1794, under a decree 
in an administration sui t establishing 
the right of the Crown thereto, for 
want of heirs or next of kin of the 
testator. Parties claiming title to 
the fund in both characters in 1825, 
were permitted to go before the 
Master for the purpose of making 
out their claim. In support of their 
title, they produced a narrative in 
the handwriting of J, T, (found in 
his repositories at his deatk in 1792, 
not made public in his lifetime), 
containing a genealogical account of 
his family, oi which it represented 
the testator to have been a member ; 
it purported to be founded chiefly on 
hearsay, and not to be perf ect^ and it 
was erroneous in many particulars. 
The testator in his will declared that 
he had no living relation, and that 
J. T., to whom he left a legacy, was 
not a relation. The narrative was 
admitted in evidence upon the trial 
of an issue directed by the Court of 
Chancery, to ascertain whether the 
claimants were next of kin of the 
testator. The verdict being against 
them, the Court refused a new trial 
The House of Lords affirmed that 
judgment, and disposed of the chum- 
ants* case on the merits, on the 
ground that they had no material 
now evidence to give, and that the 
narrative, taken in conjunction with 
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the testator's wiD, negatived their 
title. — Robstm v. The AUomqf 
General, 10 CI &¥, All. 
Qucere, whether the narrative was legally 
admissible in evidence in Courts of 
Equity?— /A] 

35. A copy of a will produced from the 
Prerogative Office was received, after 
proof that searches had been made 
for the original, and that the practice 
in the office, at the time of toe date 
of the will, was to give out the 
original wills after makine copies. — 
The FUzwaUer Caee, 10 CLft F. 946. 

An old attested copv of a deed of set- 
tlement, produced from the proper 
custody, was received after proof of 
unsuccessful searches for the original, 
and proof that the possession of the 
estates comprised in the settlement 
went with it : 

Held also, that the claimant's solici- 
tor, who said he had acquired a 
knowlege of the character of the an- 
cestor's handwriting from having 
had occasion from time to time in 
the course of his business for the 
claimant, to examine several deeds 
and other documents written or 
signed by the ancestor, and which 
came to the claimant, together with 
property formerly belonging to that 
ancestor, — ^was a competent witness 
to prove the handwritmg of the pe- 
digree. — Id. 

36. The wife of a peer of the realm left 
him in 1808, a year after their mar- 
riage, and instituted a suit in the 
Ecclesiastical Court for nullity of the 
mamag^, propter impotentiam. Drop- 
ping tlmt suit soon afterwards, she 
went to live with another man, as- 
suming the character of his wife by 
a marriage in Scotland; and during 
many years* cohabitation with him 
had several children, who were named 
after him and educated as his chil- 
dren, but in 1823 they and their 
mother assumed the name and titles 
of the peer. He generall^r lived 
abroad, had no access to lus wife 
after she left him, but knew of her 
infidelitv, and took no proceeding 
to dissolve their marriage or illegiti- 
mate the children. Upon the peti- 
tion of his brother, heir presumptive 
to his titles, stating these facts, and 
alleging that the peer was likely to 
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sarviTo all thewifcnenes to them, 
mnd praying protection to the descent 
ofthetiUes: 
The Honae of Lords held, that the 
petitioner, although by law he might 
perpetuate evidence regarding tides 
of honour in Chancery, was entitled 
to haTB a private Act of Parliament, 
and on proof to the satisfaction of 
both Houses of Parliament of the 
facts above stated, an Act was passed 
to dedure the wife's diildren not to 
be the children of the peer, but with- 
out dissolving the marriage. — The 
Toumshend Peerage, 10 CI. & F. 289. 

37. Evidence of former transactions 
between the same parties can be 
received for the purpose of explain- 
ing the meaning of the terms used 
in their written contract. — Bourne v. 
GaiUff, n CI, &F. ^5. 

38. In a daim of peerage, where the 
question was whether the deceased 
peer had been married or not, a 
rraver-book, found after the death 
of the claimant's mother among her 
papers, was received, and an entry 
miMle in her handwriting, declaring 
the fact of the marriage, read from 
it, not as conclusively proving that 
fact, but as a declaration of itj made 
by one of the parties at the tune. — 
Sussex Peerage Case, 11 CI. & F. 85. 

A will of a deceased peer, made many 
vears before hisdeath, declaring, and 
m the most solemn form, his mar- 
riage, and the legitimacy of his son 
(the claimant of the peerage), was 
proposed to be read as a dediuration 
made by one of the parties ; but it 
was rejected, because the date, and 
certain expressions in it, showed it 
to have been written after a suit to 
annul a marriage of the deceased peer 
had been instituted by his fatner, 
and because there was nothing to 
show that that marriage was not the 
very marriage in question. — Id. 

The declarations of a deceased der^^- 
man to his son, to the effect that ne 
had celebrated a marriage between 
the deceased peer and nis alleged 
wife, are not receivable in evidence 
as the declaration of a deceased 
party made against his own interest ; 
such interest not being of a pecu- 
niary nature.— /i. 
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The law does not recognise the appre- 
hension of possible danger of a pro- 
secution, as creating an interest 
which can bring these declarations 
within the rule in favour of their 
admissibility in evidence, upon the 
ground of their being declarations 
made agaist the interest of the party 
making them. — Sussex Peerage Case. 
11 CL Sl F. 85. 

A profeasional or offidal witness giving 
evidence as to foreign law, may refer 
to foreign law books to refresh his 
memory, or to correct or confirm his 
his opinion ; but the law itself must 
be tskken from his evidence. — Id, 

A Roman Catholic bishop, holding the 
<^oe of coadjutor to a vicar apostolic 
in this country, is, in virtue of that 
office, to be considered as a person 
skilled in the matrimonial law of 
Rome, and therefore admissible as a 
witness to prove that law. — Id. 

See Dm d. Padwieh v. FTitfeofnft, 
4 H. L. Cas. 425 ; Brook v. Brook, 
9 H. L. CaB. 193. 

39. A decretal order in Chancery, redting 
the substance of the bill and answer 
is admissible, on proof of pedigree, 
to establish the identity of putties 
to the suit But an answer alone, 
though sworn but not filed, is not 
admissible. — TFTiarton Peerage, 12 CL 
& F. 295. 

Scotch wills, registered in the Court of 
Session are retained there, and if it 
is necessaj^ to prove any such wills 
in England a certified copy is given 
out, and is admitted to probate in 
the English Ecdesiastical Courts. 
The Lords' Committeeefor privileges 
wiUnot, on claims of peerage, re- 
odve such copy unless it is shown 
that the original will cannot be pro- 
duced. — Id, 

Private Acts of Parliament are evi- 
dence of the facta redted therein. — 
Id 

The redtals of a private Act of Parlia- 
ment, passed to enable parties therein 
named to sell certain estates, and 
stating the relationship of those 
parties, are evidence of that relation- 
ship. — Id, 

But see, now. The Shrewsbury Peerage 
Case, post, No. 61. 
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40. In a quar$ impedii, where the Bishop 
of Derry claimed the right of patron- 
age of a living in the county of 
Londonderry^ which was within the 
diocese of Derry ^ a surrender made 
by a former bishop to the Grown, of 
all the livings in that county, was 
tendered in evidence. This surrender 
was coupled with a grant by the 
Grown, dated two days afterwards, 
of the livings which had been so 
surrendered. Taken together, these 
documents were held to be admis- 
sible in evidence ; and as the grant 
recited that all the livings in the 
county had anciently belonged to 
the see, such evidence was for the 
purpose of proving the title of the 
biidiop, received as an admission by 
the Grown of that fact The value 
of such evidence was still open to 
dispute. Before the date of the 
grant, the Grown had entered into 
articles of agreement with persons 
now represented by the governors 
and assistants of the Irish Society, 
to grant to them the living in the 
county, of which the living m ques- 
tion was named as one : 

Held, that this agreement did not 
prevent the grant from being re- 
ceivable in evidence, however its 
vfdue might be thereby affected.— 
ThA Irish Soci^ v. T7ie Bishop of 
Derry, 12 GL & F. 641. 

Two letters from the Grown to two 
successive bishops of Derry , directing 
them to perform the covenants and 
directions contained in the grant, were 
tendered in evidence as recognition 
by the Grown of its previous grant : 

Held, that they were admissible for 
this purpose. — Id, 

Entries in the books, kept at the First 
Fruits Office, are admissible to show 
the fact of a collation to a living 
made by the bishop at a particular 
time. 

Betums made by the bishop in obedi- 
ence to writs from the Exchequer, 
requiring him to state the vacancies 
of representations and collations to 
the livings in his diocese, are admis- 
sible in evidence as statements made 
by a public officer in the discharge 
of a public duty. 

Though such Lctums may contain state- 
ments of a kind unusual in such 
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documents, which sentiments w^« 
in favour of the right of the bishop 
who made them, they are neverthe- 
less admissible, provided that the 
statements are within the scope of 
the inquiry in the writ. 

An original collation from the registry 
of the biahopriCf and appearing on 
the face of it to be j>/f no jure, is ad- 
missible to show that the right 
claimed has in fact been exercised. 

An objection was taken that certain 
documents tendered in evidence 
were not admissible for a particular 
purpose. The Gourt decided that 
they were admissible. An exception 
was taken to this decision : 

Held, that the documents were admis- 
sible on any ground, Uie exception 
could not be sustained^TAe Irish 
Society v. The Bishop of Derry, 12 
CI. & F. 641. 

See Maleomson y. O'Dea, 10 H. K 
Gas. 593. 

41. To render a person incompetent in 

the Scotch Gourts to be a witnessj he 
must have a direct and immediate 
interest in the result of the suit in 
which he is called to give evidence, 
or he must be able to give the verdict 
in that suit in evidence in his own 
f&vovLT in another proceeding. An 
interest in the result of a suit, which 
is to render a person incompetent 
to be a witness, must be an interest 
of a substantial nature, and it must 
be the direct and necessary result of 
the suit. The law was the same in 
England and Scotland upon this 
point previous to the passing of the 
6 & 7 Vict c. Sd.'-WUlox v. FarreU, 
1 H. L. Gas. 93. 

42. A testator, who described himself as 

of *' Ash/brd Hall, in the county of 
Salop" devised "all my estate in 
Shropshire called Ashford Hall," to 
trustees, for sale : 

Held, that a Gourt of Equity, in a suit 
to enforce the trusts of the will, 
might receive parol evidence to show 
what the testator had been accus- 
tomed to consider as the Ashford 
Hall Estate.— iZicibe^ v. Twrquatul, 
1 H. L. Gas. 472. 

See Boyse v. Rossborough^ 6 H. L. 
Gas. 2 ; Feek v. North Staffbrdshirt 


DiQEarrEO index 


109 


BaOway, 10 H. L. Gas. 473; MaX- 
oomton T. CyDea, 10 H. L. Caa. 593. 

43. The illegitimacy of a child, horn of a 

married woman, ia established be- 
▼oiid all dispute, by evidence of her 
nTins^ in adalteiy at the time when 
the ^ild was b^otten, and of her 
hosband then residing in another 
part of the kingdom, so as to make 
aooees impossible. — Barony of Saye 
and Sele, 1 H. L. Gas. 507. 

Where a patent of peerage cannot be 
found, entries on the journals of the 
House of Lords, showing the limi- 
tations of the patent, may be re- 
ferred to for that purpose ; and an 
examined copy of the record of the 
patent will be recdyed. — I<L 

44. There is no absolute presumption of 

law as to the continuance of life, nor 
any absolute presumption against 
a purty doing an act, because the 
doing of it would make him guilty 
of an offence against the law. In 
every instance the circumstance of 
the case must be considered. — LcgM- 
ley T. Grienonj 1 H. L. Gas. 498. 

45. A copy of an entry made from a 

certificate of bapti«tn by a chaplain 
of a British minister at a foreign 
court, is not sufficient evidence of 
birth and parentage. — Lord Ihsffarin 
and CUmeboye'i Clam, 2 H. Ir. Gas. 47. 

46. Where a paper purports to be a 

receipt^ and as such, requires a 
stamp, but also purports to be an 
agreed statement of accounts, which 
does not require a stamp, it may be 
given in evidence to show the agreed 
state of accounts only, though it 
has not been previously stamped. 
Its adnussibility under such circum- 
stances is restricted to this extent, 
so far atf it relates simply to proving 
the statement of account, and is not 
produced for the purpose of prov- 
ing the receipt of money. It can- 
not be used for the purpose of 
proving the receipt of monev in any 
way. If a document which is un- 
stamped, but requires a stamp, is 
offered in evidence, and if stamped 
woidd be evidence to establish any 
point litigated between the parties, 
it cannot be received. If it would 
be of no benefit when stamped, it 
may, though unstamped, be received 
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in evidence. In an action for 
work and labour there was tendered 
in evidence a p^per containing a 
statement of accounts, which de- 
clared a balance of 68^ 9c 4^1, 
and at the end was an acknow- 
ledgment of the payment of thai 
sum. In an action for work and 
labour this paper was offered in 
evidence by the defendant, not for 
the purpose of proving that the 
sum of 68 /. 9«. id. had been paid, for 
that was not in contest between the 
parties, but in order to show what 
was the admitted state of accounts 
at a particular time: 

Held (reversing an interlocutor of the 
Gonrt of Session), that it was ad- 
missible for that purpose. — MaikuoM 
v.JZotf,2H.L.Gaa.286. 

47. The question of the vaMdity of a 

marriage cannot be tried like any 
other question of fact which is inde- 
pendent of presumption, for the law 
will presume in favour of marriage. 
There is a strong legal presumption 
in favour of marriage, particularly 
after the lapse of a great length of 
.time, and this presumption must 
be met hj strong, distinct, and satis- 
factory disproof. Where, therefore, 
two persons had shown a distinct 
intention to marry, and a marriage 
had been, in form, celebrated Im- 
tween them by a regularly ordained 
clergyman, in a private house, as if 
by special licenoe, and the parties 
by their acts at the time, snowed 
that they believed such marriage to 
be a real and valid marriage ; the rule 
of presumption was applied in 
favour of its validity, tnough no 
licence could be found, nor any 
entry of the granting of it, or of 
the marriage itself, could be dis- 
covered ; and though the bishop of 
the diocese (during whose episco- 
pacry the matter occurred), when ex- 
amined many years afterwards on 
the subject, deposed to his belief 
that he had never granted any 
licence for such marriage. — Pien v. 
Piera, 2 n.L.Ca8. 331. 

48. Where the fact of bankruptcy is not 

put in issue b^ the biU, evidence of 
it is not admissible at the hearing 
of the cause. — Archbold v. Commis- 
sioners of Charitable Bequests in Irs- 
tofid,2H.L. Ga8.440. 
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49. Andent dooaments of a pnblic cha- 

racter, brought from toe proper 
repository, are, in the absenoe of 
patents or Parliamenta^ records, 
admissible as evidence of the crea- 
tion and existence of peerages. And 
tmble^ that by the law of Scotland 
contemporaneous history is admis- 
sible for the same purpose. 
A witness brought to prove a copy of 
an old document, should be able to 
read and understand the original 
when he compared the copy with it. 
-^Cratrford v. Lmdaay Peerage. 2 H. 
L. Gas. 534. 

50. The terms ''Ftotestant DiaBenters"* 

not having acquired a known legal 
meaning at a particular time, evi- 
dence may be received to show what 
was their meaning in a deed of 
that time, such as contemporaneous 
documents and usage, the acts of 
the party making the deed, and the 
circumstances in which he was when 
he made it, but not his particular 
opinions or declarations. — Dramr 
mond V. Attorney General of Ireland^ 
2 H. L. Gas. 837. 

51. Attested copies of French registers of 

marriages, births, and deaths, held 
to be admissible evidence, upon the 
testimony of a French advocate that 
such registers were kept according 
to French law, and would be re- 
ceived in evidence in the French 
Courts.— Per<A Peerage, 2 H. L. Gas. 
865. 

52. The law of a country where a con- 

tract is to be enforced, not that of 
the country in which it is made, 

governs the question of admissi- 
ility of evidence on the trial 
arising out of the enforcement of 
such contract. (SeejDonv.Xuipfnafm, 
5 GL & F. ly—Bain v. WhUehaoen 
Eaikoay Company^ 3 H. L. Gas. 1. 

The Companies Clauses Consolidation 
Act for Scotland (8 & 9 Ftct c. 17, 
s. 9), requires, in the same terms as 
the Ehtgliah statute of that name, 
a book to be kept, containing, in 
alphabetical order, ^*the names of 
the shareholders, with the number 
of the shares to which such share- 
holders shall be respectively entitled, 
distinguishing eadi share by its 
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number, and the amount ot the 
subscriptions psid on such shares." 
The 29th section of the statute 
makes such book prima facie evi- 
dence of a person being a share- 
holder : 

Held, first, that as this was an excep- 
tional privilege in favour of the 
company, the provisions of the 
statute with respect to the mode of 
keeping the book .must be strictly 
complied with; and. seoondljr, that 
an entry in' the book, describing A . 
as possessed of a certain numb^ of 
shares, numbered from one given 
number to another given number, 
and stating a gross amount as paid 
upon these shu^ was a sufficient 
compliance with those provisions, so 
as to render the book admissible in 
evidence.~i9am v. The Whitehanen 
Railway Company ^ 3 H. L. Gas. 1. 

The statute requires that a book, to 
be called '*the Register of Share- 
holders,'* shall be kept. The book 
actually kept was marked ^ Begiater 
of Proprietors : *' 

Held, that this variation in the title 
dia not prevent it from being given 
in evidence. — Id, 

53. In every issue of deoieaoU vel non^ 

a Court of £qui1«y requires that all 
the attesting witnesses to a will 
shall, if it IS possible to j^rocore 
their attendance, be exammed. — 
McGregor v. Topham^ 3 H. L. Gas. 
132. 

54. In an action of libel, the defendant 

pleaded the general issue, and also a 
plea, under the 6 & 7 VicL c 96, 
denying actual malice, and stating 
an a^logy. On the tnal the pkin- 
tiff, in order to prove malice, ten- 
dered in evidence other publications 
of the defendant, going back above 
six years before the publication 
complained of : 

Held, that these publications were ad- 
missible in evidence. — BarreU v. 
Long^ 3 H. L. Gas. 395. 

55. The 54 Geo, 3, c. 68, s. 9, prohibits a 

proctor from permitting or suffer- 
ing " his name to be in any manner 
used in any suit, the prosecution or 
defence of whicn shall appertain to 
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the office of a proctor, or in obtaining 
probates of will, letters of adminis- 
tration, or marriage licences" for 
the benefit of any other person. 
The 10th section enacts, **that in 
case any person shall, in his own 
name, or in the name of any other 
person, make, do, act, exercise, or 
perform any act, matter, or thing 
whatsoever, in any way appertain- 
ing or belonging to the office, func- 
tion, or practice of a proctor, for or 
in consideration of any gain, fee, or 
reward, or with a view to participate 
in the benefit to be derived &om 
the office, function, or practice of a 
proctor, without being admitted and 
enrolled,'' he shall forfeit 50^ 
Qn the trial of an action for penalties 
brought on this statute, evidence 
from certain Ecclesiastical Courts 
was tendered, to show that it was 
customary for the registrar to do 
these aoto, and to receive fees on 
account of doing them : 

Held, that such evidence was properly 
admitted.— 5/eoeiuon v. Higgimon^ 3 
H. L. Cas. ^38. 

66. In an action of ejectment the ques- 
tion was, whether certain lands, 
known as Kingston Pastures, were 
part of the manor of Haylmg, The 
lands had been purchased from the 
Duke of Norfolk. An entrjr in a 
book found among the muniments 
of the Norfolk family was tendered 
in evidence, for the purpose of prov- 
ing the affirmative of the issue. 
The entry, which was made by a 
steward of that family^ spoke of an 
indenture which ** recited a lease 
made by the Earl of Arundel,^' and 
which, tracing the lands into the 
possession of R. H., went on to say, 
that *" R. H., demiseth unto, &c., all 
those pasture grounds lying in King- 
ston^ in the parish of Porisea^ paroell 
of tiie manor of HayUng : " 

Held, that this entry was a mere recital 
of some document which the writer 
had seen or heard of, and was not ad- 
missible either as an entry made by a 
person in the discharge of his duty. 
or as an entry against the interest ox 
the person who made it, nor was it 
evidence of reputation to prove that 
the lands were parcel of the manor. 
^Doe d. Padwick v. WiUcomb, 4 H. 
L. Cas. 425. 
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57. A memorial of a lease for lives of 
lands in Ireland, with a covenant for 
perpetual renewal, was executed there 
m 1746, and was registered under 
the provisions of the Irish Registry 
Acts. In 1845 the owner in fee of 
these lands disputed his liability to 
renew. On a bill ffied by the as- 
signee of the lease to compel a 
renewal, the memorial (the original 
lease being lost) was received as 
secondary evidence of the covenant 
contained in the lease. Several 
renewals had been granted between 
1746 and 1845, and the acts of the 
successive tenants of the estate in 
granting these renewals, though not 
evidence to prove the existence of 
the covenant, were held to become, 
when the covenant had been proved, 
evidence of the construction which 
the parties interested had put upon 
it—Sadlier v. Biggs, 4 H. L. Cas. 
435. 

58. The evidence of a single witness can- 
not be received against the answer 
of a defendant, unless there are cir- 
cumstances which go to corroborate 
the witness as against the answer. — 
Jorden v. Money, 5 H. L. Cas. 185. 

59. A,, B., and C. were committees of a 
lunatic. To a bill filed against the 
lunatic and themselves, as commit- 
tees, they put in an answer stating 
certain facts. That cause went to 
issue, and witnesses were examined. 
The lunatic died ; A. and the wives 
of B, and C, who were relatives, 
obtained letters of administration to 
her estate as her next of kin. The 
plaintiff in the original suit then 
filed a bill of revivor against A., 
the two wives, and their nusbands, 
merely praying for a revival of the 
suit. The ordinary order was made. 
The defendants to the bill of revivor 
put in an answer, in which they 
craved to have the full benefit of the 
answer to the original bill; there 
was no replication to this answer. 
The original answer contained state- 
ments which at the hearing were 
admitted to be read against the de- 
fendants : 

Held, that under the circumstances of 
this case these statements were pro- 
perly admitted in evidence. — Stanton 
V. Perdoal, 6 H. L. Cas. 257. 
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QucBre^ where there is no replication to 
the answer to a bill of revivor, is a 
plaintiff bound, if he relies on tiie 
original answer, to take it as abso- 
lutely true in all particulars ? 

Is an answer by committees binding 
upon the estate of the lunatic ? It 
is binding on them in any other 
character.— ^tonton v. PercioaL 5 H. 
L. Cas. 267. 

60. A plaintiff claimed to have been 
appointed to an office for life. For 
the purpose of proving disturbance 
in the office, he gave in evidence 
certain letters of the defendant, and 
a notice. In these letters and no- 
tice the office was described as being 
held only during pleasure : 

Held, that though not proof of the 
truth of the statements contained 
in them, they were admissible evi- 
dence of the fact that such state- 
ments were made, and were pro- 
perly left to the consideration of 
the jury, on the question as to what 
had in fact been the nature of the 
appointment. — IPMahon v. Lennard, 
6 H. L. Gas. 970. 

61. A copjr of a plate of the arms of 
the Knights of tde Garter, now ex- 
isting in the Ohapel Boyal at Wind- 
tor^ was received in evidence, the 
plate itself not being removable, 
except by authority of the Queen, 
and no such plate having been re- 
moved since first put up in the 
reign of Henry V. — Sknwebwry Peer- 
age, 7 H. L.0a8. 1. 

See|)08<, No. 66. 

Though the rule in peerage cases is 
that the original will must itself be 
produced to the committee, a copy 
of a will brought by the officer from 
the Prerogative Court was admitted 
in evidence, such will having been 
made at a time when the course of 
the officers of that Court was to take 
copies of wills, and to return the 
originals to the executors, and the 
persons opposing the adnuasion of 
the copy being the representatives 
of those executors. — Id, 

Semhle, that the recitals in private 
Acts of Parliament of veiy recent 
date are not evidence of the facts 
stated in them^ such recitals being 
no longer submitted to the previous 
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approval of the judges. (See Whar- 
ton Peerage, 12 OL & F. 302).— S^rdof- 
bury Peerage Case, 7 H. L. Cas. 1. 

When the Legislature has directed 
that a particular rule as to evidence 
shall be adopted " in every court of 
civil judicature," though these words 
do not include a Committee for 
Privileges^ such Committee will, if 
the rule itself is convenient, adopt 
and act upon it. The 17 & 18 Vid. 
c. 125. s. 27, which permits in all 
courts of civil jurisdiction compari- 

' son of handwriting as a means of 
evidence, was therefore adopted by 
the Committee. — Id, 

In 1761, the Crown issued a commis- 
sion to authorise the College of 
Heralds to receive and recora the 
family pedigrees of all such " bene- 
factors," as should be willing to con- 
tribute sums of money for the re- 
building of the Heralds* College, 
before then destroyed in the great 
fire of London, A pedigree so 
furnished to the college by a mem- 
ber of a family, and the signature 
to which was proved, was received 
in evidence, but onlv as a declara- 
tion of a member of the family. — Id. 

The dedarationa of a wife, as to the 
state of her husband^s &mily, are 
e<iually admissible with the declara- 
tions of a husband as to the state 
of his wife's family. This admisra- 
bility does not extend to statements 
made by the wife's father. — Id. 

The book called " Arms and Descents 
of the Nobilitv, E. 16," though pro- 
duced from the Herald*s College, is 
not admissible in evidence, not being 
kept under authority of any official 
order, or in discharge of any official 
duty.— W. 

A nobleman who had the wardship of 
another nobleman, under a grant 
from the Crown, made a wilL This 
will contained a statement of the 
marriage of the ward with the testa- 
tor's daughter, accompanied by a 
direction, that in the event of the 
death of the ward, his younger 
brother should many the lady. The 
will was tendered in evidence to 
prove that the ward had a younger 
brother. Qucere, whether it was sd- 
missible? — Id. 

An old "collection of monumental 
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inaaripfcioiis'' in oonntiy churches 
held inadmiflsible to show what had 
been the inscription on a partly 
defsoed tomb. — Shrewihury Peerage 
Couey 7 H. L. Gas. 1. 

Ijetten addressed to a lady who had 
married into a particiuar ^mily 
were produced from the custody of 
a member of that family, who £ke- 
wise possessed many other family 

Sapers and deeds, and held by 
esoent some of the property for- 
merly belonging to the husband of 
the addressee of the letters : 

field, admissible in evidence, to show 
in what character she was addressed 
by memben of her own family. — Id, 

Bill filed in GhanoeiT by ii., as next 
friend to B. The defendant put in 
an answer, which was not signed ; 
but there was indorsed a consent by 
A^ that this answer should be re- 
ceived without oath. The bill and 
answer were produced from the 
proper office : 

Held, that they were admissible in 
evidence. — Id, 

A pedigree, '* touching the name and 
lamilies of Ta/5o<«,*' thouflh proved 
to be in the handwriting of a former 
Gkurter King of Arms, not being 
diown to be a book kept by him in 
discharge of his duty in tliat office, 
held inadmissible. — Id. 

A visitation was produced from the 
proper office ; the commission under 
which it was taken could not be 
found. The visitation purported to 
have been taken by deputation from 
Clarenceuz King of Arms. The 
deputation was produced. It re- 
cited the commission, and the power 
therein contained for Clarenceux to 
appoint his deputies : 

Held, that the visitation was admissible 
in evidence.—/!/. 

A record of a Boyal warrant of pre- 
cedence was produced from the 
Heralds' Office; the original had 
been sought for at the Home Office 
and the State Paper Office, but in 
vain. It was a part of the duty of the 
heraldsto record snch warrants. The 
record was received in evidence. — 
Id. 

W, T. erected in a church a monument 
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to the memorjr of 7% whom he de- 
scribed in the inscription therecm to 
have been his nr. T.'s) father. The 
inscription had been put up after 
W. T. had been engaged in a con- 
troversy as to his relationship with 
C, but it did not directly r^te to 
that controversy. It was admitted in 
evidence.— iSAr«M6iiry Peerage Cbse, 
7 H L. Gas. 1. 

It was hecessarv to prove that W. T. 
married M. D. ; there was no certi- 
ficate of marriage found, but the will 
of M. JD.'s unde was produced. It 
was in these words: ** All this I give 
to mjr nephew, W. T^ (who was 
identified as the W. T. in question). 
And the Act Book from Doctors* 
Commons was produced, granting 
administration to " IT. 2% nephew, 
minor, and universal legatee." Re- 
ceived as proof that a marrisffe had 
taken place between W. T. and 
M. D.^Id. 

62. A conversation between a connexion 
of a family and some of the mem- 
bers of the &mily on the snbject of 
a marriage supposed to have taken 
place in Uiat family, cannot be given 
m evidence without previous proof 
that tiie persons with whom the 
conveEsation took place are dead.— 
BuOer r. MounigarretL 7 H L. Oas. 

ess. 

A controversy in a family, though not 
at that moment the subject of a 
suit, constitutes a lie sufficient to 
renaer inadmissible in evidence a 
letter written on that subject by 
one of the members of the family, 
and addressed to another member 
of it— /rf. 

S. B., H. B., and P. B., were, in 1816 
(in this order of succession), the ex- 
pectant heirs of a person who was 
then childless. In that year 8. B. 
wrote to P. B. a letter, statins cir- 
cumstances respecting an alleged 
marriage of H. B. in 1811, which, if 
true, would have the effect of hand- 
ing over the succession to P. B.'s 
children. The then holder of the 
property did not die till 1846 : 
Held, in an ejectment afterwards 
brought bv the children of P. B., 
that this letter was not admissible 
in evidence.— /<i. 
H 
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Evidence — continued. 
63. Where parcels are deecribed in old 
dooaments by words of a general 
nature, or of doubtful import, evi- 
denoe of usage is proper to be re- 
ceived to shew what tney compre- 
hend.— TFoterparife (^Lord) r.Fennellj 
7 H. L. Cas. m. 

In 1704 was granted a lease of certain 
land in the county of Tijperary, 
The land was described m the 
demise, as ^ lands, &c. in Soariany, 
containing 94 acres ; Garryroan^ con- 
taining 104 acres ; and the village of 
jScartRO^^ouTane, and part of WkiU- 
church and Tincurry^ containing 148 
acres, with all rights;" there was 
then a reservation of mines and of 
the liberty of fishing and fowling, in 
favour of the lessor, and of *' the 
liberty of commonage and cutting 
of turf on the mountain of Tin- 
curry ^"^ in favour of certain specified 
tenants of the lessor. The lease 
was a renewable lease, and had been 
renewed twice since that period, in 
the same terms. The mountain was 
equally known by the name of the 
mountain of Scartnaglowrane^ or of 
Tincurry. There was a collection of 
houses generally called the village 
of Scarinaglowrane on one of its 
■ides. The village of Tincurry was 
at some little distance from it. The 
houses of the former village, and 
the arable land attached to them, 
had from time to time been increased 
in number and extent at the pleasure 
of the lessee and his under tenants, 
who regularly paid him rent for the 
same, and their cattle alone grazed 
on tiie mountain. The lessee had 
always sported on the mountain : 

Held, that these facts had been properly 
admitted in eyidence, to explain the 
words of the demise, and having 
been so, the judge ought to have left 
to the jury, and ought not to have 
decided of his own authority, the 
question whether the mountain of 
Scartnaghwrane passed under the de- 
mise.— iii. 

64. If a bill in equity is supported only 
by the testimony of a single witness, 
and is positive^, clearly, and pre- 
cisely denied by the defendant, it 
will be dismissed : mcm, if it is cor- 
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roborated by letters of the defendant 
or other sufficient evidence. — Smith 
V. Kay, 7 H. L. Gas. 750. 

65. The Committee for Privileges will, in 

its discretion, permit documents to 
be proved by printed minutes of 
proceedings before a former Com- 
mittee on the same peerage, but, as 
a rule, will require the production 
of the original documents. — The 
Berkeley Peerage, 8 H. L. Cas. 21. 

Semble, that where the nature of the 
peerage, and not the pedigree of the 
claimant, is in question, a plate 
erected in St. George*B Chapel, Wind' 
$or, on the installation of a particular 
person, as a Eoiight of the Garter, is 
not admissible in evidence. — Id, 

A report of the proceedings on a daim 
of peerage in a previous case, can 
only be referred to for the purposes 
of ar|^ment, but cannot be received 
as evidence. — Id 

66. A name and a description of a legatee 

were given in a will, which, taken 
together, could not be applied to any 
one person ; evidence of the state of 
the family was admitted, and an 
affidavit of the solicitor who pre- 
pared the will was offered to show 
what had been the cause of the mis- 
take: 

Held, that this affidavit was not ad- 
missible in evidence. — Drake t. 
Drake, 8 H. L. Cas. 172. 

67. A will was made by Henry VHI., di- 

recting provision to be made for a 
charity. This will was carried into 
effect by a deed made in the reign 
of Edward YI. A copy of it, found 
in the chapter house at TFevfmmiter, 
had the Great Seal attached to it, 
but was not shown to have been 
executed by the grantees, whose 
muniments, however, oontuned an 
unexecuted copy of it, and they 
had entered into possession of the 
lands, and rendered accounts to the 
Crown in accordance with ito pro- 
visions: 

Held, that the proof of its execution 
by them was unnecessary. — Attorney 
General v. The Dean dtc, of Windeor, 
8 H. L. Cas. 369. 
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68. In an action for the infriugenient of 
a patent, the opinion of scientifio 
witneoBes that there has, or has not, 
been an infringement, onght not to 
be received. — Seed t. Biggins, 8 H. 
L. Gas. 650. 

69. The mle of evidence in pedisree 
cases has not been relaxed of late 
years. — AUomeif Oaural v. Kdhler, 9 
H. L. Gas. 654. 

70. The copy of a foreign will contained 
in the ancinaty probate granted in 
this country to the foreign executors, 
IS the only admissible evidence of 
the wilL— £^Aw v. WyUe, 10 H. L. 
Gas. 1. 

71. In an action against persons alleged 
to have trespassed on the several 
fishery of the plaintiff, there was a 
dispute as to the limits of the fishery. 
The plaintiff, the lessee of a cor- 
poration, tendered in evidence the 
Dill and answer in Chancery in a 
suit instituted a great many vears 
before by another grantee ox the 
Grown against the coiporation, and 
in which the limits of the alleged 
fishery were described : 

Held, that as part of the history of 
the fishery and of the claims made 
to it, the bill and answer were ad- 
missible in evidence. — AfaUxmuon v. 
aDea, 10 H. L. Gas. 593. 

The plaintiff also tendered in evidence 
an " Assembly Book,** belonging to 
the corporation, dated in 1676, and 
ccmtaining entries of the rents due 
to the corporation from its various 
tenants, among which were entries 
of rents paid in req^iect of this 
fishery: 

Held, that the book was admiasible as 
an andent document showing the 
exercise of acts of ownership. — Id. 

The plaintiff also tendered in evidence 
for the purpose of showing the 
meaning of a particular phrase in 
the grants, a letter of Ucence from 
the Crown, in 1676, to one of its 
grantees, to aliene the subject- 
matter of the grant : 

Held, that the licence was admissible 
for that purpose. — Id, 
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72. Evidence of mere immemorial usage 
will not support a claim of anchorage 
dues, daimed in respect of the use 
of the aoH—Gann v. The Free 
Fisheries of Whitsiable, 11 H. L. 
Gas. 192. 

EXGEPTIQNS, BILLS OP. See Insto- 

AMCE. Pleading Pbacticb. 

1. A landlord having obtained seques- 
tration of his tenant *s crop and stock 
for arrears of rent, the tenant*s agent 
offered to advance the arrears and 
expenses on the landlord's granting 
him assiffuation to the sequestra- 
tion : and on the landlord's dedininff, 
repeated his offer to pay the whoM 
money for which warrant had been 
taken to sell The landlord, after 
four days, accepted the offer, and 
engaged to grant the agent the as- 
signation, to the end he might 
operate his payment from the 
tenants. In an action for damages 
brought by the tenants against 
the landloid, an issue having been 
directed to try " whether he had 
wrongfully failed to relieve the 
crop and stock from the sequestra- 
tion, to their injury," the judge at 
the trial directed the jurv that the 
sequestration ought to have been 
withdrawn after the tenders, and not 
having been withdrawn till the ex- 
piration of four days after the second 
tender, the landlord was in law res- 
ponsible to the tenants. An excep- 
tion to that direction was disallowed 
by the Gourt of Session, not afllrm- 
in^ that the ludge was right on the 
pK>mt of law, but holding the direc- 
tion to be warranted by the circum- 
stances: 

Held, by the Lords (reversing that 
judgment), that unless the kw as 
laid down by the judge was correct, 
his direction was exceptionable, and 
could not be supported on other 
grounds dehors the bill of excep- 
tions. — Gordon v. Graham, 8 Gl. & 
P. 107. 

In the Lord Ghancellor's opinion, the 
offers made by the agent did not 
raise a responsibility on the landlord 
to withdraw the sequestration. — Id, 

Qttcsre, whether a landlord is bound 
by any offers to assign sequestration 
n2 
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of his ienant*B stock to a third party ? 
-^Gordon t. Graham. 8 CL & F. 
107. 

2. A Court of Error in England upon a 
biU of exoeptions brought before it 
by writ of error, is bound to decide 
on the validity of the exceptions, 
and to allow or disallow them ; and 
also to correct any errors in the 
record to which the bill of exoeptions 
is annexed ; and to affirm or reverse 
the judgment of the Court below 
according to law. But such Court 
cannot Mlect a part of the evidence 
set forth in the bill of exceptions, 
not bein^ the subject of exception, 
and decide the cause on arguments 
applied to that part of the evidence, 
or on the consideration of its bearing 
on the merits of the case.— iSiwiw, in 
the case of a special verdict or de- 
murrer to evidence. — TrimleiUm 
(Lord) T. KemmU, 9 CL & F. 749. 

The Irish Acts, 28 Geo. 3, c. 81, and 
40 Geo, 8, c. 39, have not given the 
Court of Error in Ireland anv larser 
power, or different rule of law, for 
adjudicating on the record and bill 
of exceptions brought before it, than 
those which belong to and ffovem 
the Courts of Error in Engumd,— 
Id. 

It is not a good ground of exception 
that the judge has admitted in evi- 
dence part of an old indenture 
f which appeared to be produced 
from the proper custody^ relating to 
the lands in dispute in uie case, the 
indenture appeariuff to have been 
B3veted in two by a sharp instrument. 
The objection £o the mdenture ap- 
plies to its value, not its admissim- 
fity.— /A 

8. If, upon a bill of exceptions to the 
judge's chaiBO to the jury, the Supe- 
not Court should see that there was 
a misdirection calculated to mislead 
the jury in the verdict, the Court has 
no discretion, but must allow the 
exception, and direct a new trial, 
even though the verdict may be 
right 

Seeui^ m case of a motion for a new 
trial on the ground of misdirection. 
— HmuehiU Coal Company v. Neil- 
«cw,9a.&F. 788. 
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4. Evidence of foreign law was tendered 

on the trial of an issue before a jury. 
It was objected to, on the ground 
that, as the issue did not in form 
raise any question of foreign law, 
the evidence was a surprise on the 
^rty a^nst whom it was produced. 
The evidence was admitted, and the 
objection of surprise was put on the 
record as one of the heads of a bin 
of exceptions. The evidence was 
really inadmissible, on the ground 
that the Ux fori was that Inr whidi 
alone the issue could be decided : 
but no notice of this ground ox 
objection was taken in uie bill of 
exceptions : 

Held, that the Court of Error could 
not look beyond the bill of excep- 
tions, but must decide on that alone, 
and that the objection of surprise 
was not sufficient to exclude the 
evidence. 

An exception abandoned in the Court 
below was allowed to be argued in 
this House.— Bow V. The WhUehaoen 
Eailway Oompai^, 3 H. L. Oas. 1. 

5. A bin of exceptions, which sets forth 

what a judge was asked to direct, 
and aUeges that he refused to give 
such direction, is informal and bad. 
A bill of exceptions should state 
what directions the judge gave, as it 
is misdirection, and not non-direc- 
tion, which is the subject of the 
hm—Anderton v. FUtgeraUL 4 H. 
L.Cas.484. 


EXCHANGE OF LANDS. 

The statute of 6 & 7 WUl 4, o. 115, 
gives to persons dissatisfied with 
anything Uiat has been done under 
its provisions, an appeal to the 
Quarter Sessions. 

Semhle, that this would not deprive a 
party aggrieved of his right to the 
mterference of a Court of Equity.— 
Beattfort {Duke) v. Neeld, 12 CL & F. 
248. 


EXCHEQUER. See ExscunoM wbbm 
Executed. Jubibdigtion. Pkac- 

TICB. 
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EXGHEQUEB LOAN ACTS. 

A public company wm formed to 
erect certain works, and borrowed 
money for the purpose, giving mort- 
gages to secore repayment with in- 
terest. By seyeral statates the 
Ezche^aer Loan Oommiflsioners are 
aothonsed to adyanoe money to 
assiBt in completing pablic works, 
mod to take mortgages on the works, 
and on the tolls, profits, &c. of such 
works, and priority is given to mort- 
gages given to the commissioners 
over mortgages made to private indi- 
viduals, except bond fide creditors 
who at the time of the advances by 
the commissioners are entitled to 
repayment. One of the statutes (57 
Geo. 3, c. 34) provides that where 
four-fifths in value of the creditors 
shall sgree in writing that a priority 
over their claims sluJl be given to 
the commissioners, such consent 
shall be binding on all Uie creditors. 
The creditors of this company en- 
tered into an agreement, by which 
they consented to give the commis- 
aioners mortgage priority over their 
own securities "in manner follow- 
ing:" in the first place that the 
commiMioners shoula, out of the 
annual rates, &c., be paid interest ; 
in the next, that the creditors should 
be paid interest ; and lastly, that the 
surplus should be then applied in 
discharge of the principal sum ad- 
vanced by the commissioners until 
that principal sum should be repaid, 
in preference to all other claims : 

Held, that an agreement giving tliis 
(Qualified priority to the commis- 
sioners was valid under the statute. 
'—Stmth Eastern Railway Company v. 
JorUn, 6 H. L. Gas. 425. 

The 1 & 2 WUL 4, a 24, gave the^ 
commissioners, in case of default of 
payment, power to enter and sell. 
The 5 & 6 Via. c. 9, enacted that 
the property sold by the com- 
missioners should be held freed 
and discharged from all claim and 
demand of the mortgagors or of 
persons claiming under them, in all 
respects, as if tiiey were foreclosed, 
** provided that nothing herein con- 
tained shall prejudice the rights" of 
any creditors *'in respect of any 
surplus ** arising on the sale : 

Held, that under these statutes the 
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commissioners had a legal right to 
enter and sell ; that after their claim 
and interest had been satisfied, the 
surplus was liable for the interest 
due to the other creditors ; but that 
this liability could be enforced 
against the commissioners only, and 
not against the purchasers. — Souik 
Eaetem Chmpany v. JoiUn. 6 H. L. 
Gas. 425. 

EXCISE. 

1. Where a publio officer of excise in 

Scotland [this was previous to 18071 
suffered duties to be in arrear, and 
exacted interest on those arrears 
(the law and the practice of the 
office in Scotland allowing such ex- 
action at that time), the party 
charged was held not to be entitled 
to recover back the interest. — Toujig 
T. Leven, 4 Dow, 138. 

2. il. & Co. were tanners in Scotland. 

An excise officer laid an information 
sgainst them on the ground that 
they, contrary to certain Scotch ex- 
cise statutes, were at the same time 
engaged in carrying on the business 
of curriers. On this information 
the magistrates convicted A. & Co., 
and mi^e a decree for the sale of 
the tanned leather seised. It was 
sold and bought in by A, & Co., 
who then brought an action in the 
Court of Session for repayment of 
the money thas expended, and for 
damages. The Court of Session 
entertained the suit, and ordered re- 
payment of the money expended. 
On appeal, founded chiefly on the 
objection that being a matter relat-* 
ing to revenue, the Court of Session 
(the question as to damages being 
gone) had no jurisdiction in the 
matter : 

Held, that the decision of the Court 
of Session must be affirmed. — 
Campbell v. Anderson^ 5 Dow, 412. 

3. The Act 6 & 7 Will. 4,c. 38, s. 3 (/r), 
extends to prevent a person who is 
already a publican, from obtaining 
a license to carry on the business of 
a grocer on the same premises, as 
absolutely as it does to prevent a 
person licensed as a grocer, from 
carrying on in the same premises 
the business of a publican. — 
McKama v. Pape, 1 H. L. Cas. 6. 

h3 
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4. The 6 & 7 Will. 4, c. 38 (/r.), s. 3, 
did not repeal the preTions statate, 
6 Geo. 4, c. 81, b. 2, and the schedule 
thereto, but both were to be read 
together. Therefore, when sect. 3 
of the 6 & 7 Will 4, c. 38, was it- 
self repealed, the provisions of the 
6 Geo, 4, 0. 81, still continued, and a 
person in Ireland licensed to trade 
in grocery, and obtaining a spirit 
licence, was liable to the larger duty 
charged bj the earlier statute on a 

gerson of that description, as fixed 
y the schedule to the 2nd section 
of that sUtute. — Diclwon T. The 
Queen, 11 H. L. Gas. 175. 

EXECUTION, WHEN EXECUTED. 

Where goods have been seized under 
a fi. fa,, but remain unsold in the 
hands of the sheriff, he shall sell 
them under a writ of extent in 
chief or in aid, tested after the 
seisure under the JL fa., and shall 
satisfy the Crown's debt without 
regard to the previous execution.— 
GileM T. Grover, 1 01. & F. 72. 

EXECUTOR. See Attorney and 
CuENT, 4. Trusts. 

1. A., a partner in a house in India 

borrowed money and made a deposit 
of property with the lenders to 
secure repayment. A . made his will 
by which he appointed B., one of 
his partners, his executor. A. then 
returned to England, There were 
other executors in Scotland, where 
he also had property. A. died. The 
executors in England took out pro- 
bate, and sent to ^. to say that they 
had forwarded to him a power of 
attorney, and that he need not take 
out probate. He answered that he 
had already taken out probate, and 
he acted in the management of A,^b 
property ; 

Held, that he must be treated as exe- 
cutor in India, and not merely as the 
agent there of the Ettropean execu- 
tors.— (Tra^m V. Keble, 2 Dow, 17. 

2. A testator devised " all my estate, 

both real and personal, to E. E., his 
executors, administrators, and as- 
signs, to and for the several uses, in- 
tents, and purposes following ; that is 
to say ; ** and then, after specifying 
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various objects of his bounty, ap- 
pointed " the said E, E executor of 
this my last will and testament.** 
The trusts of the will did not ex- 
haust the estate : 

Held, affirming a decree of Lord Chan- 
cellor CoUenham, that E, E. did not 
become entitled to the residuary 
personal estate for his own benefit, 
out was a trustee thereof for the 
widow and next of kin of the tes- 
tator, according to the Statute of 
Distributions. {Daw9(m v. Clarh, 18 
Yes. 247, affirmed).— £^2oocib T.JfoDp, 
3 H. L. Cas. 492. 

The rule in such a case is, that where 
there appears a *' plain implication 
or strong presumption," that the 
testator, by naming an executor, 
meant only to give the office of 
executor, and not the beneficial in- 
terest, the person named shall be 
considered a trustee for the next of 
kin of the undisposed surplus. — Id, 
509, n. 

See 11 69^. 4 & 1 WiU. 4, c. 40 

EXPORTATION. SeeVom. 

The words, ^ shipped for exportation,** 
are not neceeearily restricted to an 
exportation to foreign countries, but 
may mean exportation in its widest 
sense — that is, a carrying out of port. 
Stockton and Darlington Railway Com- 
pany V. Barretty 11 CI. & F. 590. 

EXTENT (IN CHIEF OR IN AID). 

See Assignment. Execution. 

A.k B. carried on business in partner- 
ship ; they were also members ad a 
firm which traded as C & Co. ; A, 
& B., for the purnose of payins off 
• certain of their aebts, assigned, in 
trust, to the other members of the 
firm of C, & Co., portions of their 
shares in that firm. The assignment, 
which was bona fide, was regularly 
intimated, and it was duly entered 
on the books of the firm. An ex- 
tent at the suit of the Crown after- 
wards issued against A,&B.\ 

Held, that the portions of shares thus 
assigned could not be seized under 
the extent. — ^peare v. The Advocate 
General, e CI kF. 190, 
See ante, Execution. 
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FACTOR See Principal and Agent. 

A foreign owner of goods consigned 
them to a factor in London^ to whom 
he indorsed the hill of lading in 
blank, and transmitted it, with in- 
strnctions to receive and sell the 
goods. The factor received the 
goods, paid the freight and charges 
thereon, and enter^ them in his 
own name at the Custom House, by 
reason of which, and without the 
privity or express assent of the 
owner, he obtained a dock warrant, 
which he pledged for advances be- 
yond the amount for which, as a 
factor, he had a lien on the goods : 

Held, that under these circumstances 
he was not entrusted with the dock 
warrant, within the meaning of the 
2nd section of the 6 Geo. 4, c. 94. 
There is a distinction between persons 
entrusted with goods, and with the 
documents mentioned in that Act. 
An entrusting with the biU of lading, 
for the purpose of the sale of goods, 
is not an entrusting with the dock 
warrant which represents those goods, 
notwithstanding that the possession 
of the bill of lading enables the 
holder of it to obtain possession of 
the dock warrant. — Hatfield v. 
FhUUpe, 12 a. & F. 343. 

See 5 & 6 Vkt c. 39 ; and also 
McEwan v. Smiih, 2 H. L. Cas. 309. 

FAMILY ARRANGEMENT. 

1. The widow, brother, and sister of an 
American^ who died in Italy ^ leaving 
considerable personal estate in the 
hands of trustees in Scotland^ agreed, 
by advice of their law agent, to com- 
promise their respective claims to the 
succession, by taking equal shares. 
The widow, after receiving her 
share, brought an action in Scotland 
to rescind the agreement, on the 
sround of having thereby sustained 
injury through ignorance of her 
legal rights, and the erroneous advice 
of the law agent. There was no 
all^;ation of fraud against him, or 
against the parties to the agree- 
ment : 

Held, that although the fair inference 
from the evidence was that she was 
ignorant of her legal rights, and 
would not have entered into the 
agreement had she known them, 
yet, as the extent of her ijgnorance 
and of the injury suatamed was 
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doubtful, and there was no proof of 
fraud or improper conduct on the 
part of the agent, she was bound by 
his acts, and affected by the know- 
ledge which he was presumed to 
have of her rights, and was there- 
fore not entitled to disturb the 
arrangement. — Stewart v. SUwart. 6 
CI. & F. 911. 

See HaU v. Raymond, Cas. temp. 
Nap. 80 ; JenMr v. Jenner, 2 De G., 
F., & J. 359 ; Potte v. Surr, 34 Bear. 
544. 

2. A, and B,, father and son, executed 
deeds for the settlement of some of 
their family estates, and for pay- 
ment of the debts of A, Certain 
estates were conveyed to trustees, 
with a power to sell, on the consent 
in writmff of A, and B., or the sur- 
vivor, and to apply the produce of 
the sale in payment of the debts 
therein specified. A, was indebted 
to Z>. as trustee for an infirmary, 
and A, and B. had given joint and 
separate warrants of attomev to se- 
cure the debt. Separate judgments 
had been entered up against A. and 
sgainst B. The amount of the 
sums thus due was stated in the 
deed. D, had some legal interest 
in the estates themselves. He was 
a party to the deed, and executed 
it: 

Held, that this deed created a trust 
in favour of the infirmary of which 
he was a trustee. — Montefiore v. 
Browne^ 7 H. L. Cas. 241. 

In this deed there was a power of 
revocation to be exercised by A, and 
B. A. died without exercising it : 

Held, that the power of revocation 
was then at an end. — Id. 

In the deed executed by A . and B. there 
was a conveyance to certain persons, 
with a power of sale, to be exercised 
with the consent in writing of A, 
and B., or the survivor of them. A 
died without being concerned in any 
consent to a sale. B, afterwards 
borrowed money from an insurance 
company, the repayment of which 
was secured by mortgage of his 
estates, of which those that were 
the subject of the first deed formed 
part. In the mortgage to which the 
creditor under the first deed was a 
party, and which fully redted that 
h4 
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deed, there was a power of sale 
given to the mortgagee : 

Held, that this was a consent in writ- 
ing snfficent to satisfy the words of 
the first deed. — Montdhre t. Browne. 
7H. L-Cas. 241. 

FEIGNED ISSUE. 

A writ of error will not lie on a judg- 
ment on a feigned issue directed 
under the Interpleader Act. — King 
y. SimmotalSf 1 H. L. Cas. 754. 

FIDUCIARY RELATION. See Con- 
tract. F&AUD. 

FI. FA. See Suit in E<2uitt. Execu- 
tion. 

FINE AND RECOYERT. 

By statute 14 Geo, 2, a 20, a recovery 
is good if the deeds making the 
tenant to thepreect/w appear to have 
been executea at anv time within 
the term in which the recovery is 
suffered, though such execution 
should appear to be subsequent to 
the juwnent and awara of the 
Court of Session, but also to the 
execution of that writ. — Goodright 
d. £urion v. Eigby, 2 Dow, 250. 

See the statute 3 & 4 Will 4, c 74, 
for abolishing Fines and Reooveiiea. 

FISHERY. 

1. Salmon fishing with stake nets held to 

be mmL—DalgleUh v. Aihol ^Duke 
o/), 5 Dow, 282. 

See Howe v. Mackenzie^ I Robin- 
son, 1017 ; 6 CL & F. 628. 

See also *^ Paterson on the Fishery 
Laws of the United Kingdom," p. 
182. 

2. The soil of navisable tidal rivers, as 

far as the tide flows and reflows, is 
prima faeie in the Crown, and the 
right of fishing therein is primd/acie 
in the public. But the right to ex- 
dude we public therefrom, and to 
create a several fishery, existed in 
the Crown, and might lawfullv have 
been exercised by the Crown before 
Magna Charter, and if so exercised, 
the several fishery could, lawfully, 
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be afterwards made the subject of 
grant by the Crown to a corpora- 
tion.— Jfafco/irMon T. O'Dea^ 10 H. 
L. Cas. 593. 

When the grant of a several fishery 
has been made by the Crown to a 
corporation, and rent received by 
the Crown in respect thereof for a 
long period of time, the earliest 
prants describing it as *' an ancient 
mheritance of the Crown,** it was 
held that the lawfulness of the 
origins of the several fishery might 
be presumed. — Id, 

3. The bed of all navigable rivers, and of 
all arms of the sea, is in the Crown, 
but is so for the benefit of the sub- 
jects. The right of navigation be- 
longs, by law, to all the subjects of 
the realm, and the right to anchor 
is a necessarv part of the right to 
navigate. This right never could 
have been interfered with by a 
grant from the Crown. — Gtmn ▼. 
The Free Fiehen of WhiUtable, 11 
H. L. Cas. 192. 

The grant, therefore, of an oyster-bed 
in an arm of the sea below low 
water- mark, must have been taken 
bj the grantee, subject to the public 
right of navigation ; and he cannot 
now, in respect of his ownership of 
the soil, make any demand, even if 
expressly granted to him, which in 
any wav interferes with the enjoy- 
ment of this public right— ici 

A claim of an anchorage due cannot 
exist merely in respect of the use of 
the soil; it must be founded on 
proof that the soil of the claimant 
was originallv within the precincts of 
a port or harbour, or that some 
service or aid to navigation was 
rendered by the owner of the soil 
who claimed the anchorage due. — 

Evidence of mere immemorial usage 
will not support such a ckim. — 1£ 

A liability to make compensation for 
actuU injury done to the oysters by 
anchoring, is not to be confounded 
with a hability to toll for casting 
anchor in the soil itself. — Id, 

The Mayor of Coleheeter v. Brooke^ 7 
Q. B. 339, observed upon.^M 
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FOBEION LAW. Se^ Bills akd Notes, 
2, 3, 4. Probate. 

1. The creditoTB of a penon resident in 

Irtkmd filed a bOl in the EngUsh 
Goort of Chancery, and obtained a 
decree for an account, ftc, and 
afterwards (the property of the 
* debtor lying chiefly in Ireland) filed 
a bin in we Oonrt of GhuiceEy 
there, praying to have the fnU 
benefit of the proceedings in the 
English soit. The Conrt of Ghan- 
cerf in Irekmd dismissed snch second 
bill as for want of jurisdiction : 

Held, that the judgment of the Court 
of Chancery in Ireland was errone- 
ons, that we proceedings in the 
EnglM Conrt of Chancery were in 
the nature of a foreign judgment, 
and were to be treated as such in 
Ireland, namelj, as primd facie evi- 
dence of right m the party who had 
obtained the judgment. 

Held also, that this House could either 
remit the case with directions, or 
a{»)oint a receiTcr, and take such 
other proceedingB as the (;ourt of 
Chanceiy in Ireland might have 
done. — bcukUtch ▼. The Marquis of 
DtmegaU, 2 CL & F. 470. 

See Don t. l^^pproafm, 5 CI. & F. 1 
CamnM v. Seiidl, 5 H. & N. 728 
Norris T. Chambers, 29 Beav. 246 
Cookney t. Anderson^ 1 De G., J., & 
&365. 

2. J. T^ bom in Scotland but domiciled 
in England, bought a Scotch estate, 
paid part of the price, and for the 
remainder— which was declared to 
be a lien on the estate—he gave a 
bond, payable within a given time, 
if all pre-existing incumbrances 
affecting the estate should be then 
discharged. The vendor assigned 
the bond and real lien to the bank of 
Z., which gave J, T, notice thereof. 
J. Y. finding that the incumbrances 
were not discharged at the expira- 
tion of the time for payment of the 
bond, deposited the principal and 
interest in the Bank of Scotland, and 
informed the assignees • that the 
money waa so consigned, but should 
be paid to them on producing dis- 
dharges from the incumbrances. The 
aasignees produced some discharges, 
and received a proportion of the 
deposit llie balance remained in 


FoBEiOM Law— «onl»Rtte£^. 

the bank on receipts taken in J. F.*8 
name, up to the time of his death. 
J, F. before his death executed in 
England several instrumento in 
writing. In a will respecting hia 
Scotch estate, he declared his will to 
be, that the said receipts of deposit 
should become the property at cer- 
tain trustees of that estate, and be 
endorsed to them by his executors 
appointed in a will of his EngUsh 
property; the money to remain in 
deposit until the titles of the estate 
should be cleared, and then to be- 
come the property of the vendor's 
representatives on payment of the 
bond. He then made a will re- 
electing his English property, ap- 
pointing executors, and aftorwaros 
cancellM it. He subsequently exe- 
cuted a trust-deed, disposing of his 
Scotch estate, and therein dedared 
that he had, in a separate will 
respectinff his English property, 
directed his trustees and executors 
to endorse the said receipts to the 
trustees of his Scotch estate. He 
afterwards made a will disposing of 
his English property, ana thereby 
gave his goods and chattels, wherever 
situated, to his nephew, and ap- 
pointed him sole executor and re- 
siduary legatee. The nephew ob- 
tained probate of the will, and 
claimed thereunder the bank deposit 
in a suit instituted in Scotland be- 
tween him and the other claimants: 

Held, first, that the Scotch Court had 
a right to look to the first will for 
discovering the testator's intentions 
respecting the deposited money ; 
secondly, that, witnout looking to 
that wul, the trust-deed contained a 
sufficient declaration of J, F.'s in- 
tention to appropriate the money to 
his trustees for payment of his 
bond.— Fa(e9 v. Thomson, 3 CL & F. 
544. 

Following up the principle that the 
lex loci domicilii governs the dis- 
tribution of personal estate, the 
Scotch and all foreign courts are 
bound, in the interpretation of a 
testator's written decLurations of in- 
tention touching his personid estate, 
situated within the foreign juris- 
diction, to adopt the principles of 
construction applicable to such in- 
struments by the law of the testator's 
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domicile, and that law, being matter 
of fact, is to be inquired aiter like 
other facts ; but they are not bound 
to adopt foreign rules of evidence, 
every Court having its own technical 
rules of procedure. — Yates v. Thom- 
son, 3 GL & F. 545. 

See Di Sora v. PhUUps, 10 H. L. 
Gas. 624. 

3. The law of a country where a con- 

tract is to be enforced must govern 
the enforcement of such contract. 

Where, therefore, bills were drawn and 
accepted, and became due in France, 
but the acceptor a Scotchman, before 
such bills became due, returned to 
Scotland, and there continued until 
his death: 

Held, by the Lords reversing the de- 
cision of the Court of Session, that 
more than six years having elapsed 
between the time of the bills be- 
coming due and the action being 
brought, the Scotch law of prescrip- 
tion applied, and that its effect was 
not prevented by the fact that the 
payee had taken legal proceedings 
in France during the absence of the 
debtor, and had obtained judgment 
against him. 

A Court which is called on to enforce 
a foreign judgment may examine 
into that judgment to see whether 
it has been rightly obtained or not. 
— Don V. Lippman, 5 Gl. & F. 1. 

See JefferyB v. Booeey, 4 H. L. 
Gas. 815; GoldemicU y, Cazenove, 7 
H. L. Gas. 785. 

4. The law of a country where a con- 

tract is to be enforced, not that of 
the country in which it is made, 
governs the question of admissibility 
of evidence on the trial arising out 
of the enforcement of such contract. 
— Bain v. Whitehaven RaUway Com- 
pany, 3 H. L. Gas. 1. 

5. If the circumstances of a case are 

such as would make it the duty of 
one Court in this country to restrain 
a party from instituting proceedings 
in another Court here, they will also 
warrant it in imposing on him a 
similar restraint with regard to pro- 
ceedings in a foreign Court. — Carron 
Company v. Maciaren, 5 H. L. Cas. 
416. 


Foreign 'Lkw-^eontinued. 

The fact of a foreigner having property 
in this country enables the Court 
here to make effectual an injunction 
issued to him ; but, especially in the 
case of a foreigner who seeks no 
assistance from the Courts here, the 
issuing of such injunction ought 
clearly to be shown to be required 
as conducive to justice. — Carron 
Company v. Maciaren, 5 H. L. Ca& 416. 

Where there is a plain equitv in favour 
of an injunction, at the suit of 
representatives of the real and per- 
sonal property, who are in this 
country, the Court will grant it, and 
restrain proceedings in Sie Courts of 
a foreign country. In such a case 
the Court will decide upon a consi- 
deration of all the circumstances^ 
and require parties here to take or 
omit such steps in a foreign Court, 
as the ends of justice may require. 
The particular provisions of the 
foreign law applicable to a transac- 
tion, proceedings as to which in a 
foreign Court are thus restrained, 
must not be disregarded. — Id. 

A company was chartered in Scotland 
for die manufacture of iron. Its 
manufactory and chief office of 
management were there; it had 
agents for the sale of the goods in 
diffjBrent parts of Scotltmd and 
England, and it possessed real estate 
in both countries. A . (who was like- 
wise a large shareholder in the com- 
pany, and was possessed of real and 
personal property in England and 
Scotland) was the company*s agent 
for the sale of goods in London, 
When he died, he made a will in the 
English form, and appointed as his 
executors, persons who Were resident 
in both countries ; his heir was one 
of these persons, and was also the 
person wno succeeded him in the 
London agency for the company. 
Probate of the will was taken out in 
England, and such of the execntors 
as thought fit to apply to Uie Scotch 
Court, were, according to the Scotch 
law, confirmed in the execution of 
the will. An administration suit 
was instituted in the Court of Chan- 
eery, and the usual order for a 
general account of the debts and 
assets made. After the date of this 
order the Iron Company took pro- 
ceedings in the Scotch Courts against 
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the real and personal estate of the 
teatator in ScoikmtL Notice of an 
in j auction at the suit of the execu- 
tora, was sezred on the company's 
agent in London, and on the com- 
pany's manager in Scotland; the 
company did not appear, and the 
injunction was issued. The com- 
pany then moved to dissolve the 
injunction. No order was made : 

Held (Lord St. Leonards dissentiente), 
that the injunction oould not be 
maintained. — Oarron Company v. 
Madaren^ 5 H. L. Gas. 416. 

See, as to the jurisdiction of Courts 
of two countries over an infant who 
has property in both, J^uart v. Bute 
(MarquU), 9 H. L. Gas. 440, ante, 
Ghamcbry, 3. 

FOREIGN SOYEREIGN. 

1. Machadoy as agent for the King of 
Spam, receives from the French (Go- 
vernment a sum of money, which 
that Government had agreed to pay 
to the King of Spain in satisfaction 
of the claims of certain Spanish sub- 
jects on France. Machado brings the 
money to this country, and deposits 
a considerable portion of it in the 
hands of HuUd & Go., of London. 
The King of Spam applies to Ma- 
ehado for the money, and Machado 
refuses to deliver it, on the pretence 
that he is bound to pay onlv to such 
subjects of Spam as should be found 
ultimately entitled to it Bill in the 
name of the Eling of /Sjpatn against 
Machado (out of the jurisdiction), 
and against HuUet & Go., for dis- 
covery and payment of the monev 
into Gourt. Demurrer to the biU 
for want of parties, &c., but chiefly 
on the ground that it had never 
been held that a foreign Sovereign 
ooold sue in equity in this country. 
Order by the Gourt below over- 
ruling the demurrer, and this order, 
affirmed by the Lords.— J7tt^ v. The 
King ofSptUn, 1 Dow & G. 169. 

A forei^ Sovereign has a right to sue 
in this country in equity as well as 
at law. In this case the King of 
&xtin is the only party entitl^ to 
we money in the fint instance. — Id. 

2. A foreign Sovereign Prince, being 

declared entitled to sue in the Court 


Foreign SoTEREioN-*eoii<mii«l. 

of Ghancery here in his political 
capacity, daims the privilege of 
putting in an answer, by his agent, 
or without oath or signature, to a 
cross bill, filed against him by the 
defendants to his original bill : 

Held, that he stands on the same foot- 
ins with ordinary suitors, as to the 
rules and practice of the Gourt, 
and is bound, like them, to answer 
a cross bill personally and upon 
oath.— ^% of Spain v. Bullet, 1 CI. 
& F. 333. 

3. A foreign Sovereign (who is also a 
Bri^isA subject) coming to .£^2afuf, 
cannot be made responsible m the 
Courts here for acts done by him, in 
his Sovereign character, in his own 
country.— 2%« Duke of Brunswick v. 
The King of Hanover, 2 H. L. Gas. 1. 

See Wadsworih v. The Queen of 
Spain, and De ffaber v. The Queen 
of Portugal, 17 Q. B. 171 ; Prioleau 
V. United States of America, L. B., 2 
Eq.,659; United States of America y. 
Wagner, L. R., 3 Eq., 724; L. R., 2 
Ch. Ap., 582. 

FRAUD. See Agreement, Bond. 
Insurance, 5. Sale. 

1. In 1733 a decree, obtained by fraud 
and collusion, and without the neces- 
sary parties, was issued by the Court 
of Exchequer in Equity (^Ireland) for 
the sale of certain mortgaged pre- 
mises, and the sale was effectea in 
1746 by the tenant for life to a 
person cognisant of the facts. In 
1796 a tenant in tail, who had then 
come of age, challenged the pro- 
ceedings by a suit in the Irish Gourt 
of Ghancery, but in 1801 the bill 
was dismissed without costs. On 
farther hearing, the relief prayed for 
was granted, and on the ground of 
fraud, this House in 1813 affirmed 
the decree of the Gourt below. — 
Grore V. Stacpoole, 1 Dow, 18. 

See MulUns v. Townsend, 2 Dow 
& G. 430 ; Bandon v. Beecher, 3 GL 
& F. 479 ; Adams v. Sworder, 2 De 
G.,J.,&S.44. 

2. Two estates were held hj A. under 

entails with different hours and re- 
mainders. A., without disclosing 
this difference, obtained an order 
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for the sale of one of the estates, in 
order to redeem the huid tax on 
both. The estate sold ^ras pur- 
chased by ^.'s a^nt, as trostee for 
A, On the application of those en- 
titled in remainder to this particular 
estate, in a snit properly instituted 
for the redaction of this sale, it was 
ordered to be reduced. This judg- 
ment was affirmed on appeal — 
Lawrie ▼. Lawrie, 2 Dow, 556. 

3. B., jP., and K,^ became co-nartnen in a 
joint adventure in lano. A third 
person (Lord Z.), for whom K. is 
factor, is anxious to purchase a part 
of the co-partnership land called 
HiUon, at 19,441 1, and applies to 
certain monied relations to furnish 
him with the means of effecting the 
purchase. B. is aware of the anx- 
iety of Lord L. to purchase HiUon^ 
but E. does not communicate to B, 
the steps taken by Lord L. with 
that View. F, (K, concurring) per- 
suades B. to agree to offer the lot to 
Lord L, kt 19,000/., in order to 
bring him to a decision ; and B. and 
F. offer it at that price to K^ who 
accepts it for himself without any 
objection made by his co-partners; 
B.^ however, understanding the 
offer and aceptanoe to be for Lord 
L. Lord L. does not accept the 
offer at that time, and K, sells the 
lot at 19,0002. to F., without any 
communication with B, F, seUs 
pieces of the lot to M. and Lord L, 
without any interference by jB., and 
then sells uie remainder to Lord L., 
at a price which makes up for the 
whole lot the sum of 22,811 2., in- 
stead of 19,0001. B. brings his 
action for a share of the increased 
profits, alleging that his consent to 
offer the lot at 19,000 /., was obtained 
by fraud and concealment, on the 
part of his co-partners, for the 
purpose of excluding him from his 
share of these profits. F, examined 
on oath, states that he did not con- 
sider himself legally bound to allow 
K, to participate in the profits, but 
that he had a feeling of honour on 
the subject, K, having promised, in 
case F, should be obl^(ed to sell the 
lot at a loss, to bear a part of that 
loss. Judgment below for the de- 
fenders affirmed above, bnt with- 
out costs. 


Fraud— eofitmusi. 

The Lord ChanoeUor and Lord Sedet- 
dale bdng of opinion, that although 
the circumstances m^ht raise a sus- 
picion of unfair dealing, B. by his 
own conduct in not interfering at 
all with the sales by F, of pieces of 
the lot to M, and Lord L^ taken in 
connection with his conduct at tha 
time of the offer to and acceptance 
by K,, was precluded from the rdiaf 
which he prayed. — Bojfne v. Fergm^ 
$on, 5 Dow, 151. 

4. John Ewer^ by his marriage contract, 
covenants that his whole property at 
the time of his death shall bek»ng 
to the issue of the marriage. His 
wife died in his lifetime, leaving a 
daughter, an onlv child, who when 
about 21 married, and had a son. 
The husband proposed to go abroad 
to better his fortune, and J, E, (not 
then an affluent man) persuaded 
him and his wife, who were ignorant 
of the covenant in J. E.^s marriage 
settlement, to execute a deed in me 
nature of a post-nuptial contract, 
by which, in consideration of a sum 
of 315 /., they discharged him from aH 
their claims on his propertv. This 
deed was brought to toe husband 
and wife to execute on the eve of 
their departure. It was stated in 
the deed that J. E. paid the 3151 
at the time of the execution of the 
deed, but in fact he only renounced 
a debt due from the son-in-law to 
him of 61 L and gave a promissory 
note for 961., and thus satisfied the 
one-half of the sum mentioned in 
the deed. J, E. lived for a consi- 
derable time afterwards, grew rich, 
and two days before his death con- 
veyed the bulk of his property 
(14,0002.) to trustees to build a hos- 
pital: 

Held, that the post-nuptial contract 
must be reduced on the ground of 
fraud and circumvention.— ^Ticm v. 
Bannerman,2Dow& 0. 74. 

The trust settiement to build the 
hospital directed that the fund 
should accumulate till it should 
amount to sterling, when it 

should be applied to the building 
of a hospital, and to the main- 
tenance of bovB (both the 
spaces being left Uank). 

The trust settlement was ordered to 
be reduced, on the ground of an- 
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oertaintj as well as frand.— J^woi 
▼• AmnermcM, 2 Dow A 0. 74. 

See Munmar, TowMend. 2 Dow & 
O.430. 

5. Where sales of estates bad fraudn- 
lentlr taken place aiider decrees of 
the Court of Exchequer in Ireland^ 
obtained by coUosion between the 
tenant for life, the mortsagee, the 
penon in whose favour a chuge had 
been created, and the porchaaer, and 
where the interests of the tenant in 
remainder had not been protected 
in sQch snits, the Gonrt of Ohanceiy 
in Irekmdj on his coming into poa- 
Mflrion, granted him relief on a bill 
filed to redeem. That decree was 
affirmed by the Lords. 
The fraudulent salen bad been made 
1^ the first tenant for life ; his son 
died in his lifetime ; the tenancy 
for life continued to exist far above 
35 years after these fraudulent sales. 
On the tenant in remainder becom- 
ing entitled, he filed a bill to re- 
deem: 
Held, by the Court below, and affirmed 
by the Lords, that he was not barred 
by the lapse of iime,^ Bandon (Earl 
qh ▼• Becker, 3 CI. & F. 479. 

See Moiat t. Moreau, 13 Moo. P. 
C. 399 ; Reg, y. Saddlers Company^ 8 
E. & E. 72 ; 10 H. L. Caa. 404 ; 
Adame ▼. Sworder, 2 De G., J., & S. 

6. After a long lapse of time since the 

transactions complained of, there 
having been parties m esee compe- 
tent U> impeach them, fraud is not 
to be assumed on doubtful evidence ; 
but if it be clearly proved, no lapse 
of time wOl protect the pardes to it, 
or those who claim throu^ them, 
aoainst the jurisdiction of a Court 
o! Equity, and in that case it is im- 
material by what machinery or con- 
trivance the fraudulent transactions 
may have been effected, whether by 
a decree in equity, or judgment at 
law, or otherwise. — Bowen v. Evam, 
2 H L. Cas. 257. 

See Caher v. Fineh. 5 H. L. Cas. 
905. 

7. By the deed of co-partnership of a 

joint-stock company, certain forms 
were to be observed by any trans- 
feree of shares, before he could 
become a member of the company. 


Fbaitd— conimiMti 

A, purchased shares, and executed 
some of the acts required to consti- 
tute him a member of the com- 
pany, but left one of these acts 
unexecuted : 

Held, that the execution of these acts 
was a duty cast on the purchaser 
for the benefit of the company, and 
that his non-execution of one of 
them did not enable him, aa re- 
spected the company, to retire from 
his contract — Bumee v. PennelL 2 
H L. Cas. 497. 

A joint-stock marine insurance com- 
pany had declared dividends, which 
it afterwards appeared were not 
warranted by the real condition of 
the companv. The law agent of the 
company, who was also a member of 
it, when applied to for information, 
mentioned these dividends as proofs 
of the flourishing state of the com- 
pany. The person to whom he so 
mentioned them became afterwards 
a purchaser of shares : 

Held, that he could not relieve himself 
from his contract on account of 
these representations.— iJ. 

Held also, that tbe law agent of the 
company was not its agent to bind 
it in such matters; nor could he 
bind it as a partner, for a joint- 
stock company is not, like an ordi- 
nary partnership, bound by the acts 
of any individual member of it. If 
the directors of a company agree 
to publish false statements of the 
affurs of the company, under such 
drcnmstances as show a fraudulent 
intent to deceive, they are not only 
civilly fiable to those whom they 
have deceived and injured, but 
may be criminally prosecuted, and 
punished for conspiracy. — Id. 

See Bam v. WhUeha»en Railway , 
3 H. L. Caa. 1 ; Bargaie v. Short- 
ridge, 5 H L. Cas. 297 ; Oarron 
Compamg v. Madaren, Id. 416 ; New 
Brunewick Land, Sc, Companv v. 
Qmybeare, 9 H L. Caa. 711 ; Vene- 
MueUm Company v. Kiech, L. R., 2 H. 
L., 99 ; Oakee v. Turquand, Id. 325. 

8. When a party has practised a decep- 
tion witn a view to a particular end, 
which has been attained by it, he 
cannot be allowed to deny its mate- 
riality. The omu prohandi that the 
end was not so attained lies on the 
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Fraud— eon/thtMtl. 

party who used the deception. — 
Smith y. Kay, 7 H. L. Gas. 750. 

A security giyen for payment of a hill 
which DM existence only tlurongh a 
fraud, cannot he made ayailahle hy 
the supposed holder of the hill, 
though he may be untainted by the 
fraud to which it owes its origin, 
but he must rely on the bill alone, 
and can deriye no benefit from the 
fraudulent security. — Id. 

BepresentationB inducing a person to 
enter into a particular contract, 
though not made at the moment 
the contract is actually entered into, 
constitute, if fraudulently made, 
dolus dans locum coniractui. Dub. 
Lord Wensl^dcde, — Id, 

The jurisdiction of Courts of Equity 
will be employed to protect infants, 
and is not confined to cases where 
there has been an abuse of a strictly 
fiduciary character. The principle 
on which relief is giyen applies to 
all cases where influence is acquired 
and abused, and confidence reposed 
and betrayed. In the former in- 
stances influence is presumed, in the 
latter its existence must be proyed. 
—Id. 
9. Where no fiduciary relation exists 
between two parties dealing for the 
saJe and purchase of an estate, mere 
inadequacy of consideration, or ir- 
regularity in the statement of it in 
the deed of conyeyance, is not suffi- 
cient to impeach the contract. — 
Harrison y Guest, 8 H. L. Cas. 481. 
a small pro- 
a neighbouring 


A. was the possessor < 
perty in land. B., 
landowner, had formerly off ered to 
purchase the property, but his offer 
nad been refused. A. grew old, and 
became ill ; he proposed some arrange- 
ment, and the land was conyeyed to 
B. The deed truly recited an ad- 
yance of money to pay off a mortgage 
on the land, and then it recited other 
money considerations. Instead of 
these money considerations the real 
agreement was, that B. should allow 
A. to liye in a certain cottage occu- 
pied by one of BJ's tenants, pro- 
yiding him there with a bed-room 
and sitting-room, and attendance, 
and snpplyiuff him with food from 
his table. This deed was prepared 
by ^.'s solicitor : it was sworn in 
eyidenoe that A. had refused to haye 


Fraud— ixm^mied 

another solicitor called in, and that 
the statements of the latter dass of 
money considerations in the deed 
were only meant as a securi^ to A. 
in case the board and lodgmg, Ac 
should not be properly proyidfn. In 
a suit by persons whom, many yean 
before, A. had made his deyisees, to 
set aside the deed of conyeyance : 

Held, that there being no actual fraud 
proyed (though it was charged), the 
irregularities in the statements con- 
tained in the deed were not suffident 
to make a Court of Equity set aside 
the transaction. 

But obseryations were made on the 
framing of deeds in such oases. — 
Harrison y. Guesl, 8 H. L. Cas. 481. 

10. Reports made by the directors of a 
company, and afterwards adopted 
and circulated by the company, are 
binding on the company as state- 
ments made by its authority. — New 
Brunstpiek, dbe, Oompanuy, Conyheare. 
9 H, L. Cas. 711. 

If such reports are afterwards shown 
to haye been the immediate cause of 
a purchase of shares in the company, 
and to haye been untrue, the com- 
pany cannot retain the contract or 
the money thereby acquired. — Id. 

FRAUDS, STATUTE OF. Su Con- 
tract, 14. Marriaob. 

LSmbUy that a letter written and 
signed by a father, after the marriage 
of his daughter, admitting the terms 
of certain written proposals whic^ 
. had notbeensigned, was a recognition 
of them as his agreement, sufficiently 
signed by him under the Statute of 
Frauds. — HammersUy y. Ds BeiL 12 
CL & F. 45. 

See Maunsellr. White, 4 H. L. Cas. 
1039 ; Jorden y. Money, 5 H. L. Cas. 
185 ; Fitzmaurice y. Bayley, 9 H. L. 
Cas. 78 ; Oaion y. Caton, L. R., 2 H. 
L., 127. 

2. A memorandum which is not a com- 
plete agreement, is not binding within 
the Statute of Ftands; and of an in- 
complete agreement there cannot be 
part performance. — Thynne (Lady) 
y. QlengaU (Earl), 2 H. L. Cas. 131. 

A father haying agreed to settle a cer- 
tain sum for the benefit of his 
daughter and the children of her 
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intended marriage with Lord (7., a 
memorandam of the terms of the 
settlement was, by his direction, 
written by his solicitor, and approved 
of by him and Lord (7., and he gave 
the solicitor instruction to prepare 
snch settlements, bat died before the 
same was ready for execution, having 
by his will given the danffhter real 
estates and the moiety of the residue 
of his personal estate. Lord G, 
married the daughter, and performed 
his part of the settlement in con- 
formity to the written memoran- 
dum: 

Held, that the memorandum was not 
a complete agreement within the 
Statute of Frauds.— 7%fin« (Lady) 
▼. GUngaU {Earl of), 2 H. L. Cas. 
131. 

3. If there is a signed paper, signed by 
an agent duly authorised thereto, 
which ^per though agreeing to do 
something, leaves the subject matter 
of the agreement unexplained, but 
refers to another paper which con- 
tains the full particulars of the expla- 
nation, the two may be connected to- 
gether, BO as to constitute a contract 
valid under the Statute of Frauds. — 
Ridgway v. WharUm, 6H.L.Ca8.238. 

FREIGHT. See Contract. Ship. 

In all cases of insurance on ships, in 
which the subject is not actually 
annihilated, the assured claiming as 
for a total loss, must give up to the 
underwriters aU the remains of the 
property recovered, to|;ether vrithall 
benefit or advantage mcident to it, 
or rather such propertv vests in the 
underwriters. Freight, while the 
ship is in the course of earning it, is a 
benefit or advantage incident to the 
ship, and therefore becomes the pro- 
perty of the underwriters paying 
for a total loss. A vessel in the 
oourse of a voyage struck upon an 
iceberg on the 27th of July, and 
wasconsiderably injured, but reached 
Liverpool, and while in the river 
there grounded outside the docks on 
the 11th of August, was afterwards 
taken into dock, the cargo discharged, 
and was then surveyed, and after 
the survey, namely, on the 1st of 
September, the owner abandoned to 


Freight — eonJ^xmed, 

the underwriter on ship, and claimed 
as for a total loss : 

Held, that the underwriter on ship 
was entitled, on settling as for a 
total loss, to have the benefit, in 
account, of the freight which had 
been received by the owner on the 
discharge of the cargo. — Stewart v. 
Greenock Marine Ineurance Company. 
2 H. L. Cas. 159. 

A partial loss of freight may be re- 
covered, on a declaration claiming a 
total loss. — Beneon v. Chapman, 2 H. 
L. Cas. 696. 

See BrUtowe v. WkUmore, 9 H. L. 
Cas. 391. 


FRENCH CLAIMa 

A.,dk jBri^A subject, claimed to be en- 
titled to compensation for certain 
losses suffered by him through con- 
fiscation of his property in the first 
French Revolution. The Govern- 
ments of England and France 
entered into conventions respecting 
compensation to be afforded to 
Briiish subjects. The English Go- 
vernment received all the money 
agreed upon between the two Go- 
vernments as the amount of com- 
pensation, and undertook to satisfy 
all the claimants. An Act of Par- 
liament was passed declaring how 
claims were to be preferr^ and 
liquidated. A. presented his claim 
to commissioners appointed under 
the Act, and his claim was rejected. 
After payment of the claims which 
were established to the satisfaction 
of the commissioners, a surplus re- 
mained, which, according to one of 
the provisions of the Act, was paid 
over to the Lords of the Treasury. 
A, proceeded to make his claim 
afresh under a petition of right : 

Held, that he had no remedy except 
under the provisions of the statute. 
--DeBodeY. The Oueen,3HL. Cas. 
449. 


GAME. 

1. The right of hunting, shooting, Ac, 
is an interest in the realty, and a 
grant of it is a license of a profit a 
prendre. — Eufari v. Graham, 7 H. L. 
Cas. 331. 
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Game -'tmUi u ue d . 

2. TiUe to property created merely by 
the act of redncing a thinff into 
poBseeaion, neceeaarily implies a 
redaction into poesession effected 
by an act which is not in any way 
of a wrongful natare. Snch an act, 
therefore, effected by one who is at 
the moment a trespasser, cannot 
create a title to property.— il&uiM 
T. Eigg$, 11 H. L. Cas. 621. 

Game chased and killed on the land of 
^., is his property. — IcL 

Therefore, where a stranger, withont 
^.*s permission, killed coneys on the 
land of ^., and immediately took 
them np and carried them awa^,and 
sold them to a third person, it was 
held that the servants of A. were 
justified in taking possession of them 
as being the propwty of A, — I<L 

Eiggy. Lontdaie, 11 Exch.654 ; 1 Horl. 
& N. 923, am)TOved. Also- /Su/fcm ▼. 
Moody ^ 1 Ld. Raym. 259 ; Comyns, 
34; 12 Mod. 144, 145. Bnt. pr 
Lord ChelfM/ord, as to the declara- 
tion in the latter case that " If ^. 
starts a hare on the ground of B^ 
and hunts it into the ground of C. 
and kills it there, the property is in 
ii. the hunter;" Quaref—Id. 

GAME& See Custom. Pleading, 3. 

GIFT OR LOAN. 

J. F^ a man of great wealth, and 
havrnff no children of his own, gave 
an order on his bankers in October 
1821, to advance to O. M., his 
favourite nephew, '*such sums of 
money as the^ might think prudent, 
with the opmion of D, C, for the 
purpose of aHBiBting him to pay in 
ready monev for his goods.** In 
pursuance of this order (7. M. drew 
cheques for 60001. and 40002., and 
they were dn^ honoured. In Au- 
gust 1824, J, F, gave the following 
order on his bimkers: ** Please to 
honour such cheques as Mr. O. M, 
may draw for my use," Ac* In 
pursuance of this order also, O, M, 
drew cheques, and they were duW 
honoured. In April 1826, J. F 
caused a sum of 20,000iL to be ad- 
vanced to O, if., who also had from 
one of J. F.^B tenant's wool and 
sheep, the price of which was, 
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by agreement to which J. F, was a 
party, set off against the rent due 
to him from the tenant; O. M, 
further received from the partners 
of J. jP., by his direction, a quantity 
of indigo, and took possession A 
furniture and other property of J. 
F. before his death. In a suit for 
the administration of the estate of 
J, jP., who died intestate, a state of 
facts was carried in before the 
Master, under the usual decree for 
an account, charging G» M. as debtor 
to the esUte for the 60002., 4000^, 
and 20,0002., and the prices of the 
wool, sheep, indi^, and furniture ; 
in auswer to which he insisted that 
all these advances in money and 
goods were absolute gifts to him 
and his family from J. jP., and thai 
an admission made by him after 
J. F:% death that the sum of 20,0002. 
was a loan, had been obtained from 
him fraudently by the administrator, 
and he produced letters purportinff 
to be written to him 1^ «/. Jl, ana 
which, if genuine, would snppcNrt his 
answer, but they were charged to be 
fabricated for the purpose, and no 
explanation was given respecting 
them. The Master found all the 
said advances and goods and money, 
except the 20,0002., to be gifte : 

Held, b^ the Lords (aflSrming a decree 
allowing exceptions to tha^ report), 
that G. M. was debtor to the in- 
testate's estate for all the said sums 
and theprices of the goods. — MorU' 
mar v. ^firezeocmt, 4 GL & F. 657. 

GLEBE. 8u Manse. 

A designation, or award, of grass glebe 
may be made by the Presbytery, 
though there has been for about a 
century a payment of a certain sum 
of money m lieu of such glebe, snch 
payment not being proved by any 
record of the Presbyterv to have 
been made by a decree of the Pres- 
bytery. — Andmcn v. ThomoB^ 2 
Dow, 433. 

Semhle^ in such a designation the Pres- 
bytery is not bound to take the 
lands iMorsft the diurch. — Id. 

The 3 & 4 Tra2.4,c. 37,8. 124, em- 
powers the Lord Lieutenant and 
Privy CounoU in Irekmd to '* dis- 
appropriate, disunite, and direct any 
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rectory, vicarage, tithes, or portions 
of tithes, and glebes, or part or parts 
thereof, from and out of any arch- 
bishopric, bishopric, deanery, or arch- 
deanery, dignity, prebend, or canonry, 
and to unite every snch rectory, vicar- 
age, tithes, or portions of tithes, to 
the vicarages and perpetual or other 
curacies of such parishes respectively, 
80 that each such rectory, vicarage, 
tithes, or portion of tithes, and glebes, 
or part or parts thereof, shal^ with 
its respective vicarage, perpetual or 
other curacy, form a distinct parish 
or benefice i" 

Held, that the Lord Lieutenant and 
Privy Council have authority to 
disappropriate any part or portion 
of the tithes of a rectory. That the 
word rectory in the statute must be 
applied in its widest legal sense, and 
therefore includes the glebe; and 
that an order of disappropriation of 
a " rectory** made by the Lord Lieu- 
tenant and Privy Council cannot be 
restricted to the tithe rent-charge, 
unless on the face of the order of 
disappropriation such restriction is 
manifested.— TTt/lvofi v. Lovekmd, 12 
CL & F. 677. 

In an order of the Lord Lieutenant 
and Council, made under this Act, 
there was a statement of the revenues 
of three rectories belonging to a 
cathedral treasurership. The order 
then went on to say, " There is a 
farther income belonging to the said 
treasurership, arising from demised 
lands, amounting to the yearly sum 
of 80 2. 6 «. 1 i d."" The glebe lands, 
which were not in express terms 
mentioned in the order, did amount 
to nearly the sum thus stated. A 
small piece of land called the 
Treasurer's Ghirden, made up the 
rest. After this statement of the 
revenues, the order went on to dis- 
appropriate '* the rectories, together 
with the rectorial tithes thereunto 
belonging,** in pursuance of the 
power given by the Act, but said 
nothing about the glebe : 

Held, that the glebe lands were under 
this order, disappropriated from the 
treasurership. — Id. 

GOLF. See Pleading, 3. 


GRAND JURY. 

The 56 Geo, 3, c. 87, is repealed by 
the 1 & 2 VicL c. 37 ; and the latter 
Act applies to the Court of Queen's 
Bench, as well as to the Courts of 
Assize and Quarter Sessions in 
Ireland,— a Connell v. The Queen, 11 
Cl. & F. 166. 


GRANT. See Fishery. User. 

1. A grant by letters-patent of King 
EdiDard IV., dated at Droyheda^ in 
the ninth year of his reign, to TT., 
Bishop of M,<^ and his successors, of 
the advowson of the rectory of K,^ 
was held to be avoided by an Act of 
Parliament passed at Drogheda, 10 
Ben, 7, by wmch, after reciting that 
'* intolerable oppressions and extor- 
tions over the poor innocent and 
true subjects within the poor land 
of Ireland, which could not be re- 
formed without groat costs, and as 
groat part of the King's rovenues of 
the said land had been diminished 
and granted to divers persons who 
did little service for the common- 
wealth,** it uxu enacted " that thero 
be resumed unto the King's hands 
all manors, lordships, castles, garri- 
sons, fortresses, advowsons of 
churohes, &c., whereof our said 
Soveroign Lord, or any of his noble 
progenitors, Kings of Englcmd, was 
at any time seis^ in fee simple or 
fee tail, from the last day of the 
roign of Kin^ Edward 11. ; and all 
feoffments, gifts in tail, grants, &c., 
of all and every the aforesaid 
honours, manors, &c., as beforo spe- 
cified as well by Parliament as by any 
letters-patent under the Great Seal 
of England or Ireland, made to any 
person or persons, by whatsoever 
name or names they be named, from 
the said day be resumed, rovoked, 
annulled, and deemed void, and ot 
none effect in law : *' 

Held, that the said Act avoided the 
grant, and re-appended the said ad- 
vowson to the manor of i2., wberoto 
it was appended beforo to the grant. 
— Meath {Bishop) v. Wincheater 
{Marquie), 4 CL & F. 445. 

2. The Officers of State in Scotland aro 
the proper parties to institute pro- 
cess to set aside an illegal grant of 

I 


130 


DIGESTED INDEX- 


GRANT— con/tnttof. 

the property of the Crown in that 
country. — The Lord Advocate v. Dun- 
glas {Lord), 9 01. & F. 173. 

That such an action brought by the 
Lord Advocate in the name and on 
the behalf of the Crown, without a 
special warrant, is incompetent, 
although he obtains such warrant in 
the course of the proceedings.— /d 

That in such action the Lord Advocate 
and the Commissioners of Woods 
and Forests have no title to sue. — 
Id. 

See Corporation of London v. The 
AUomey General, 1 H. L. Cas. 440 ; 
Smith V. Officers of State in Scotland, 
2 H. L. Cas. 807. 


GUAEANTTE. See Bond. Fraud. 
Surety. 

1. Per Lord Eldon (Chancellor) : The 

principles of the law of Scotland, as 
to guarantie, are the same as those 
of the law of England. If one puts 
into the hands of another a letter, 
by which he engages to pledge him- 
self for the payment of whatever 
sums may be advanced on the faith 
of that letter, and money is so ad- 
vanced, he must abide by the con- 
sequences. But the guarantie may 
be withdrawn before it is acted 
on. — GranJt v. Campbell^ 6 Dow, 
239. 

Per Lord Eldm (Chancellor) : When 

A, engaged to advance money for 

B. upon a guarantie of indemnity 
^ven by C, and A., before advanc- 
ing any money, had notice of an 
agreement executed, or to be exe- 
cuted, between B, and C, relative 
to the indemnity ; this imposed 
upon A, the duty of inquiring into 
the terms of the agreement, and if 
he afterwards advanced his money 
without such inquiry, ho had only 
such indemnity as the agreement 
provides. — Id, 253. 

2. A partnership composed of three per- 

sons, A., B,, and C, gave a joint 
and several bond to a bank, to cover 
advances to be made to them by the 
bank on a cash credit ; and in that 
bond two estates, held by ii., were 


G UARANTIE — continued. 

specially named as part securities 
for these advances. A. died : 

Held, that by his death the partner- 
ship was dissolved, and the security, 
so far as his estates were ooncemed, 
was no farther continued ; no ar- 
rang^ements between the surviving 
parties, or between them and the 
f>ank, for the purpose of settling 
the general accounts, being capable 
of affecting the security. — Bank ef 
Scotland v. Christie, 8 CL & F. 214. 

After the death of if., the bank con- 
tinued as before its dealings with 
the partnership, then constituted by 
B. and C, and at a certain period 
payments to the bank balanced the 
debt due to it at the time of A.^s 
death : 

Held, that the separate liability of 
^.'s estates was thereby discharged. 

B., the son and heir of A., within 
one year after his father's deaths 
gave to the bank a heritable bond 
over his father's estates, for securing 
payment of advances to be made by 
the bank : 

Held, that this was a bond for his 
own, and not for his father's debts, 
and was consequently void, under 
the Scotch Act of 1661, as a bond 
granted by the heir within one year 
of the ancestor's death. — Id, 

3. .4., by a trust settlement, gave to his 
son ** a like sum of 5000^ sterfing, 
payable, &c., after my decease, from 
which provision shall be deducted 
any sum that I have already ad- 
vanced, or may still advance, for 
him, to enable him to carry on his 
business." A. entered into a gua- 
rantie for 2000/. for the firm of 
which his son was a partner. A. 
was compelled to pav that sum, and 
the firm afterwards becoming bank- 
rupt, he obtained from its assets a 
small dividend : 

Held, that this was an advance to the 
son which came within the descrip- 
tion of money advanced to the son 
to enable him to carry on his business, 
and that the son could only claim 
the balance of the 50002., after de- 
ducting the sum thus advanced. — 
Berry v. Morse, 1 H. L. Cas. 71. 
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HEADINGS OF CLAUSEa 

The Lands Claniies Consolidation Act, 
1845, is diyided into different sub- 
jects by headings, which are accom- 
panied bj corresponding words in 
the margin. Thns, there is a division 
marked in the margin by the words 
** Intersected lands." In the body 
of the statute is a line containing 
these words as a heading: "And 
with respect to smaU portions of in- 
tersected land, be it enacted, as 
follows." Then come two sections, 
the first of which (the 93rd) begins 
thus : " If any lands not being 
situate in a town," &c. The second 
of the two sections (the 94th) begins 
"If any such land shall be so cat 
through and divided," &c. : 

Held, that the word such in the 94th 
section is not confined to " lands not 
being situate in a town," as described 
in the 93rd section, but applies to 
the words in the general heading^ 
" small portions of intersected land.'^ 
— Eaiteim GourUies Railway Company 
Y. Marriage, 9 H. L. Gas. 32. 

HEIB AT LAW. See Leoitim. 

1. Where the price or any part of an 

inheritable (real) estate remains un- 
paid, and is made by the conveyance 
a burden on the estate till paid, the 
price of that part of which remains 
unpaid, and is so made a burden on 
the estate, does not go to the exe- 
cutor or administrator, but remains 
heritable, and descends to the heir 
at law. — Mackame v. Anderson, 2 
Dow & 0. 60. 

2. An heir of line taking an entailed 

estate upon Ins father's death, cannot 
bv the law of Scotland claim his 
share of his father's personalty as 
next of kin, without first collating 
the entailed estate, though the entau 
was not created by his father, but 
by a more remote ancestor. — Anstru- 
ther Y. Anstruther, 4 CI. & F. 33. 

3. A. executed a disposition, by which, 

in the event of his predeceasing his 
parents without leaving heirs of his 
body, he gave all his estate, heritable 
and moveable, then belonging, or 
which should belong, to him at his 
death, to his parents and the longest 
liver of them, and after the death 
of the longest liver, then to snch 


Heir at Law — continued. 

person and for such uses as he him- 
self might appoint by deed during 
his life, and even on death-bed ; and 
in case he should die without exe- 
cuting such deed, then to such person 
and for such uses as his parents 
should appoint. His parents pre- 
deceased A,, having, with his con- 
sent, executed a mutual trust dis- 
position and settlement, in favour 
of trustees therein named. A. 
afterwards executed a trust dis- 
position and settlement, giving all 
his estate to trustees therein named ; 
declaring the uses, and revoking all 
former settlements as far as they 
interfered with it ; and he died on 
the same day, without heirs of his 
body: 

Held, that ^.'s said first deed did not 
preclude his heir at law from chal- 
lenging and reducing the death-bed 
deed.— (?ordew v. Clyne, 6 CI. & F. 
539. 

4. A person seeking the benefit of a 

dealing with an heir expectant, for 
his expectancies, must show that he 
gave him an adequate consideration, 
which is the fair market price at the 
time of dealing, and not the value 
according to the calculations of 
actuaries on the tables. — Aldborough 
(Earl) V. Trye, 7 CI. & F. 436. 

The rule that a fair price is to be given, 
is sufficient protection to an heir ex- 
pectant or reversioner ; but the rule 
of full value would not be any pro- 
tection, as in that case they could 
not deal with their expectancies or 
sell their interest at all. — Id. 

A sale by public auction, is within the 
proper rule, on the plain principle 
that the sum which the thing will 
fetch is the sum which it is worth. — 
Id. 

See Lewis y. HUlman, 3 H. L. Gas. 
607. 

5. A trust disposition and deed of settle- 

ment conveyed generally the truster*B 
whole heritage to trustees, containing 
no precept of sasine, but surrogating 
the trustees in place of the truster, 
and binding him and his heirs to 
complete titles and convey to the 
trustees; he reserving to himself 
power to execute entails of parts of 
his-fee simple lands, but declaring 
them to be suspended daring the 
I 2 
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continuance of the trust, except as 
to rights of patronage ; and be exe- 
cuted such entails, with precepts of 
sasine. After his death, Uie trustees 
named in the deed haying declined 
to accept the trusts, the first heiress 
of entail made up titles, and was 
duly infeft heiress of entail. Tins- 
tees afterwards appointed bv the 
Court, with her consent, and with all 
the powers given to those who de- 
clined to act, raised an action of 
constitution and declarator asainst 
the heiress of line, and called the 
heiress of entail as defender : 

Held, by the Lords (afiSrmin^ the de- 
cree of the Court of Sessiony that 
it was not competent for the neiress 
of entail to oppose the completion 
of feudal titles, by the trustees, to 
the whole of the lands comprised in 
the trust disposition ; and that they 
(provided they were duly appointed) 
were entitled to a conveyance of the 
whole lands, according to the intent 
of the trust disposition, but without 
prejudice to the rights of any_party. 
--Preston v. Melville, 8 CI. & F. 16. 

6. E. C, by his will, dated in 1786, gave 
his estate of T. to certain persons for 
life, and after their decease to his 
kinsman J. C, or his male heir; and 
if no male heir lawfully begotten by 
the said J, C, then the atx^ve ]a,uds 
to fall to the first male heir of the 
branch of his uncle R, CVb family, 
yielding and paying to such of the 
daughters of the aforesaid R, C. 
which should be then living, the sum 
of 100 Z. each, at the time of the 
taking possession of the aforesaid 
estates. The testator died in 1787 ; 
R, C. died six years before, having 
left five daughters only, all married. 
The eldest had several diiughters but 
no son ; each of the others had sons ; 
all these persons were known to the 
testator. The eldest daughter of 
R. C died in 1799, having no son, 
but leaving a daughter who had a 
son bom in 1795, both still living. 
The second died in November 1782, 
having had two sons, one bom in 
1763, who died in 1817 ; the second 
bom in 1770, still living. The third 
died in 1813, leaving two sons, one 
bom in 1771, who died in 1813 ; the 
other bom in 1773, still hving. The 
fourth died in 1804, leaving a son 
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bom in 1768, who died in 1819. The 
fifth, still living, had a son bom in 
1772, who is still living. The life 
estate in the devised h^ds expired 
in July 1820 : 
Held, 1. That the remainder devised 
to the first male heir of the branch 
of R, C's family was a oontiDgeni 
remainder in fee simple. 

2. That such remainder, if once 
vested, could not become divested, 
BO as to admit another person in 
preference to him in whom H had 
vested. 

3. That the said remainder did 
not vest in R. C/s second daughter*s 
son, in preference to his first daugh- 
ter's grandson. — Doe d. Winter ▼. 
Perratt, 9 CI. & F. 606. 

Qitcere, as between the titles of the 
grandson of R. C*s eldest daughter, 
and the son of R, C's fourth daugh- 
ter ? Lord Brougham was of opinion , 
supported by five judges,—!, that 
the words " first male heir " were not 
used by the testator to denote a 
person of whom an ancestor might 
be living, but meant an heir of a 
deceased ancestor in a technical 
sense ; 2, that the said remainder 
first vested in interest, on the death 
of R, C:b fourth daughter in 1804, 
in her son. Lord Q}Uenham^ sup- 
ported by six judges, was of opinion, 
— 1, that the wor& *' first male heir ** 
were used to denote a person of whom 
an ancestor znight be living ; 2, thai 
the said remainder did not first vest in 
interest in R„ C.'b fourth daughter's 
son. His Lordship did not say when 
or in whom it vested. Two of these 
judges said it vested in the first 
daughter's grandson, on that daugh- 
ter's death in 1799 ; two others said 
it then vested in R. C's second 
daughter's son ; and the remaining 
two said that the will was in that 
respect void for uncertainty. — Id, 

See Thelhi89onY.RobarU,T B..Ij. 
Cas. 429. 

7. There is no absolute mie in a Court 
of Equity requiring that Court, as 
of course, to grant a second trial in 
an issue of deoisavU vel non, when 
the judffe in equity is satisfied that 
no new light could be thrown on the 
subject by a farther investigation. — 
McGregoTT, Topham, 3 H. L. Cas. 132. 
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Though there may be an ontstandii:^ 
legal estate, which compels the heir 
at law to come into equity, he can- 
not, on that account, claim aright to 
have the issue tried a second time, 
if the Court, in the exercise of its 
discretion, should deem the first ver- 
dict satisfactory. — McGregor v. Top- 
^m,3H. L.Ga8. 132. 

In every such issue the Court of Equity 
requires that all the attesting wit- 
nesses to a will shall, if it is possible 
to procure their attendance, be ex- 
amined. — Id. 

8. A bill, to establish a will against an 
heir at law, may be maintained at 
the suit of a mere legal devisee, not 
charged with any trust or duty under 
the yinn.^Chklattgh v. Boyse^ 6 H. L. 
Gas.!. 


HERITORS. See Church. Manse. 
Presbytery. 


HIGHWAY. 

1. By the common law, declared and de- 
fined by the statute 22 Hen. 8, c. 15, 
the inhabitants of a county liable 
to the repair of a public bridge are 
also liable to the repair of the high way 
at each end thereof, to the extent of 
300 feet ; and cannot exonerate 
themselves therefrom except by 
showing that some one else is bound 
by prescription or tenure to repair 
the same.— Inhabitants of West Riding 
of Yorkshire v. Rex, 2 Dow, 1. 

See Reg. v. Mayor of Lincoln, 8 Ad. 
& El. 65. As to railway bridges, see 
North Staffordshire Railway v. Dale, 
8 El. & Bl. 836 ; Reg. Y.Birmmgham 
and Gloucester RaUtoay, 2 Q. B. 47 ; 
Newcastle Roads v. North Staffordshire 
Railway, 5 H. & N. 160 ; London and 
North Western Railway v. Skerton, 5 
B. & S. 559. 

2. A common staircase is in the nature 
of a highwav, so as to support an 
action for damafres on account of 
any particular injury that may arise 
to an individual from not properly 
securing any dangerous opening that 
may be made thereon. — Mylne v. 
SfMth, 2 Dow, 300. 


HOLDERNESS DRAINING ACT. 

There is no rule of law which pro- 
hibits a retrospective rate. In every 
case of rating the question is, whether 
the Act under which a rate is 
made, either expressly or implicitly, 
prohibits such rate from being re- 
trospective. The 2 Will. 4, c. 60 
(public local), for draining the lands 
of Holdemess, in the East Riding of 
the county of York, contains no pro- 
hibition against a retrospective rate. 
The Commissioner under that Act 
borrowed money (on which interest 
became due), for the purposes of the 
works directed by the Act : 

Held, that a rate made to pay off the 
debt thus incurred, was, under the 
provisions of that Act, a valid rate. 
--Harrison v. Stickney, 2 H. L. Cas. 
108. 

HOSPITAL. ^Charity. 

A trust settlement for the founding 
of a hospital directed that the hos- 
pital should be governed according 
to SQch rules and regulations as J. 
E. (the intending founder) should, 
by a separate de^, appoint, or, fail- 
ins any such appointment, by the 
rules and regulations of an existing 
hospital specifically referred to in 
the settlement. No appointment 
was made : 

Held, that these directions were suffi- 
ciently certain, and would be operative 
if the deed had been good in other 
respects. — Ewen v. Bannerman, 2 
Dow & C. 74. 

HOUSE OF LORDS. See Appeal. 
Judges. Practice. 

1. A judgment of the House of Lords 

is conclusive, and cannot be reversed 
or corrected, except by Act of Par- 
liament. — Tommey v. White, 3 H. L, 
Cas. 49. 

This House is at liberty, without re- 
gard to the form of an appeal, or 
the points raised upon it, to put 
questions of law to the judges, — 
Bright y. Button, 3 H. L. Cas. 341. 

QucBre, whether this House, like any 
other court of justice, may, in a sub- 
sequent case, overrule a previous 
decision of its own?— /rf. 

2. The jud^ were required to answer 

a question put by the House. One 
13 
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of ihem differed from the rest. The 
opinions of the majority were stated 
by one of their number, and, in the 
statement, the principle on which 
the dissentient judge formed his 
opinion was set forth to his satisfac- 
tion. The House did not require 
him to state his reasons at length. — 
Salmm t. Wehh^ 3 H. L. Gas. 510. 

3. An application to advance an appeal 

for hearing must be made to the 
Appeal Committee, and not to the 
House. — Birch t. Joy^ 3 H. L. Cas. 
667. 

4. The Lords allowed the opinion of a 

learned judge, who had been present 
at the hearing of the cause, but who 
was unable to attend when the 
judge's opinions were delivered, 
to be read by one of his brethren ; 
but it was expressly declared that 
this could not be done as a matter 
of course. — SUphenson v. Higginson, 
3 H. L. Gas. 638. 

6. A decision of the House of Lords 
is as binding upon the House 
itself as upon any inferior Gourt. 
(Per Lord Campbell, Lord Ghan- 
cellor; dub. Lord Kingscloum.) — The 
A Uomey General v. The Dean, &c. of 
Windsor, 8 H. L. Cas. 369. 

And where there is an equal division of 
opinion among the Lords, and, in 
consequence, the judgment of the 
Gourt below stands, the result is the 
same as to authority as if the Lords 
had been unanimous in their judg- 
ment. {Per Lord Campbell, Loni 
Chancellor.) — Id. 

See, to the same effect. Lord Camp- 
hell (Lord Chancellor), in Beamish 
V. Beamish, 9 H. L. Gas. 274. 

HUNTING. See Game. 

HUSBAND AND WIFE. ^«! Attorney 
AND Client, 12. Divorce. Legi- 
timacy. 

1. A contract between a husband and 
wife, duly executed in point of form, 
ma^, by the law of Scotland, be 
vahd as against all the world, if the 
consideration for it is onerous, (real 
value given for it), but if purely 
gratuitous, it may be revoked by him. 
— Ilephum V. Brown and Others, 2 
Dow, 342. 


Husband and Wife— con/tnueef. 

2. By a marriage contract, lands^ on 
failure of heirs male of the marriage, 
were settled on the heirs female, and 
the heirs male of their bodies. After 
some years of marriage, there having 
till then been no child, the wife was 
delivered of a female child. The 
husband had before its birth insti- 
tuted a suit for divorce on the 
ground of adulteiv. Some time 
after the birth he obtained a decree 
for a divorce. While this female 
child was still a minor she married, 
had a son, and died before her pre- 
sumed fatiier ; but previously to her 
death she and her husband consented 
(and the consent was made to assume 
the form of an award between con- 
testing parties^ to take a sum of 
money m discnarge of any claims 
she might have under her mother's 
settlement. The Gourt of Session 
had, in a suit by the son, held this 
arrangement valid, but the cause 
was remitted, with instruction to 
take the opinions of all the judges 
on the point. — RouUedge v. Canu- 
ihers, 4 Dow, 392. 

Qucere, whether, as the daughter did 
not live to be the heir, her consent 
could bind her son? — Id. 

3. Where an estate is vested in a wife in 

fee, and on her second marriage she 
joins with her second husband in a 
mortgage, reserving the equity of 
redemption to him and his neirs, if 
there is no other evidence of inten- 
tion to make a new settlement of the 
estate, or to go beyond the purposes 
recited in the deed, and if the recital 
shows that the instrument is framed 
for other purposes, the husband has 
the equitv of redemption as he 
before had the legal estates, namely, 
jure wooris only. — Euscombe Y.Harej 
6 Dow, 1. 

4. B, had an estate on which he had made 

two mortgages, at 4^ per cent. each. 
He devis^ the estate to his wife in 
fee, and died. There was one son 
of this marriage. A year after- 
wards she married B., and joined 
her second husband in a mortgage, 
the object of which was to raise 
money to pav off the previous mort- 
gages. In the last mortgage, which 
was at 5 per cent., the equity of 


DIGESTED INDEX. 


135 


Husband and Wipe— cewrfmiwrf. 

redemption was expressly reserved 
to B,, but there was no fresh settle- 
ment of the estate. After the death 
of the wife of B,, and of jB., her son 
by a. filed a bill to redeem : 

Held, that a decree in his favour must 
be affirmed ; and as B. on his wife's 
death became tenant for life by the 
cnrtesy, he was bonnd to keep down 
the interest from that time ; and 
the arrear of interest was ordered 
to be converted into principal from 
the death of the wife, and to be con- 
sidered a charge on the estate.— ^im- 
combe v, Hare^ 6 Dow, 1. 

5. Deeds of separation in 1817 and 1818, 
between Lord and Lady W, By 
the deed of 1817 it is provided that 
the parties shall continue to reside 
together, and cohabit as husband 
and wife, but that on the renewal of 
dissentions the separation shall im- 
mediately take effect. Disputes 
continue, and the deed of 1818 is 
executed, which provides for an 
immediate separation ; but Lady W. 
is prevailed upon to allow her hus- 
band to occupy apartments in the 
same house with her till he can pro- 
cure an appointment abroad. They 
accordingly live, dine, and visit 
together for about a year after the 
execution of the deed, but without 
cohabitation as husband and wife. 
BiU by Lord TT. to set aside the 
deeds, chiefly on the ground of their 
being contrary to public policy ; and 
the deed of 1817 is declared to be 
null and void, reserving the rights 
of a child of the marriage, and no 
appeal by Lady W, against the 
decree. As to the deed of 1818, the 
bill is retained for twelve months in 
the usual way, to give the parties an 
opportunity to try the question of 
its validity at law. The parties 
do not avail themselves of this 
opportunity, but Lord W, appeals 
against the decree to the House of 
Lords. The judgment of the Court 
below affirmed, enlarging the time of 
retaining the bill, so as to enable 
the parties still to try the question 
at law. 

The Lord Chancellor and Lord Eldon 
being clearly of opinion that the 
deed of 1817, providing for a future 
separation could not be supported, 
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and the Lord Chancellor being de- 
cidedly of opinion that, under the 
circumstances of the parties living 
together, although without cohabi- 
tation as husband and wife, the 
deed of 1818 could not be sus- 
tained; and Lord Eldon being of 
the sameopinion,bntmore cautiously 
and with an anxiety that the ques- 
tion should still be tried at law, with 
the record put into such a shape that 
it might be again brought by writ 
of error before the House for final 
adjudication. — Westmeath v. West- 
meatk, 1 Dow & C. 619. 

See Wilson v. WiUon, 5 H. L. Cas. 
40. 

6. A deed of separation between a hus- 

band and his wife having been drawn 
up, but not executed by the husband : 

Held, that his executing such deed was 
a legal consideration for an agree- 
ment by a third person to pay a 
sum of money to the husband, to- 
wards the discharge of certain debts 
and expenses for which the husband 
was solely liable.— Jb»e» v. IFaUe. 9 
CI. & F. 101. 

7. The rule of law in Scotland, requiring 

the concurrence of the husband in 
his wife's deed, cannot be dispensed 
with by proof that he was absent 
abroad at the time of the execution 
of the deed, unless that absence is 
shown to be more than merely tem- 
porary.— Jennie v. ^iteAie, 12 CI. & 
F. 204. 

A testator in Scotland gave all his 
property to trustees ; first, to pay 
his debts ; secondly, to pay Mrs. /?. 
(a married woman) so much of the 
annual proceeds as they might deem 
necessary for the support of her and 
family during life, declaring the 
same to be alimentary and exclusive 
of her husband, and not to be attach- 
able, nor assignable, nor subject to 
any deeds or debts of her and her 
husband. The acting trustee, with 
consent of Mrs. J?., assigned to her 
alimentary creditor the rents of the 
trust property ; first, to pay debts 
affecting it; secondly, to pay part 
of the rents to Mrs. R, for abment ; 
thirdly, to apply the residue in pay- 
I 4 
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ment of the debts due to the assig- 
nee: 

Held, that the assignment was void on 
three grounds, viz. : — 

1. It was not competent to the 
trustee to substitute another person 
for himself in the trust, which was 
the effect of the assignment. 

2. The rule of law in Scotland^ re- 
quiring the concurrence of the hus- 
band in his wife*8 deed, could not 
be dispensed with by nis absence 
abroad at the time for a temporary 
purpose. 

3. The assignment was void^ as it 
violated the express prohibition 
against alienation ; and in this 
respect the law in Scotland is the 
same as in England. — Rennie v. 
RUchk, 12 CI. & F. 204. 

8. Husband separated from his wife for 

many years without making any 
provision for her maintenance from 
his ample means : 

Held, not to be entitled to a divorce. — 
Simmon's Case, 12 CI. & F. 339. 

See Gipps v. Gipps, 11 H. L. 
Cas. 1. 

9. The Court of Chancery exercises only 

its ordinary jurisdiction in giving 
effect to articles of separation be- 
tween husband and wife, so far as 
they regard an arrangement of pro- 
perty; and the Court, in decreeing 
specific performance of such articles, 
will not inquire into the cause of 
the separation.— ITi^son v. Wilson, 
1 H. L. Cas. 538. 

Stopping a suit in the Ecclesiastical 
Court for nullity of marriage on the 
ground of impotency of the nusband, 
is a good ana sufficient consideration 
to him for agreeing to articles of se- 
paration; and so IS a covenant by 
a third party to pay the husband*s 
debts.— /d. 

10. A suit for nullity of marriage had 
been instituted by the wife against 
her husband ; an arrangement for a 
deed of separation was proposed in 
order to stop it. An agreement was 
entered into by which the property 
of the parties was regulated, and by 
which their conduct in relation to 
each other was to be guided. One 
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of the articles of this agreement sti- 
pulated that the husband isdiould 
" permit the wife to live separate and 
apart from him, as if she were un- 
married, without any molestation, 
interference, or annoyance whatso- 
ever by or on the part of,"* the hus- 
band. By another article, it was de- 
clared that if be performed the co- 
venants, &c., ^ he, his heirs, execu- 
tors, &c,y and their estates and 
effects, shall be iudemnified from all 
the present debts and liabilities of 
the said John" (the husband), '* by 
the joint and several covenant of** 
the trustees for the wife. A deed 
was to be drawn up in conformity 
with these articles, and on mutual 
execution of the deed, the suit for 
nullity was to be withdrawn. On a 
bill by the wife to compel the hus- 
band specifically to perform this 
agreement, the Vice Chancdlor 
made an order referring it to the 
Master to approve of a proper deed 
to carry its provisions into effect. 
This order was confirmed on appeal 
to this House. Pending the appeal, 
the Master approved of a deed con- 
taining a covenant by the husband 
not to institute any suit in the Ec- 
clesiastical Court for restitution of 
conjugal rights, and another in 
which the trustees of the wife 
agreed to indemnify the husband 
''against the present and future 
debts of Mary^ the wife. Excep- 
tions to this deed taken by the hus- 
band were overruled b^ the Vice 
Chancellor, whose decision was af- 
firmed by the Lord Chancellor : 

Held, that after a previous judgment 
of this House, aiffirming the order 
which referred the agreement to the 
Master as the basis for a deed of se- 
paration between these parties, the 
subsequent order approving of the 
deed as drawn by me Master must 
be supported.— PTt&ofi v. WiUoHy 
6H.L.Cas.40. 

But qucert, whether as a rule of equity 
the Court could enforce by injunc- 
tion a stipulation to live separate, or 
not to bring a suit for restitution of 
conjugal rights, though undoubtedly 
it could enforce stipulations as to an 
arrangement of property, and as to 
forbearance from personal molesta- 
tion?— /d. 
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Held also, that the Court was folly at 
liberty to examine the articles of 
agreement, and on finding in them a 
stipulation as to payment of debts, 
inconsistent with the rest of the 
articles, and insensible or absurd, to 
authorise the introduction into the 
deed of a covenant which would carry 
into effect the real intentions of the 
parties.— TTtfoon v. Wilson^ 6 H. L. 
Cas. 40. 

11. A husband cannot assign his wife*s 
reversionary interest in leaseholds, 
if that interest was of such a nature 
that it could not possibly vest in Uie 
wife in possession during the cover- 
ture. Judgment of the Court below 
affirmed without argument. — Zkty v. 
Duberfy, 5 H L. Cas. 388. 


DfPERTINENCE. 

An information filed by the Attorney 
General at the relation of A. and B., 
praying for the Crown the benefit 
of a judgment in outlawry against 
6% and that a deed executed by C, 
conveying his property to trustees, 
might be set aside as fraudulent and 
void as against the Crown, contained 
short statements, showing the in- 
terest of the relators, and that the 
motives for the deed were to defraud 
C*s creditors : 

Held, that these statements were not 
impertinent. Although it is not 
necessary that a relator in an infor- 
mation should have an interest in 
the subject of the suit, yet a state- 
ment uiowing his interest is not 
impertinent, as in the event of the 
suit failing, the costs may be more 
easily apportioned. — Richards v. The 
Attorn^ General^ 12 CL & F. 30. 

INADEQUACY OP PEICE, See CoN- 

TBACT, 5. 

XNCUMBERED ESTATES COUBT. 

1. A mortgage given by B. in 1832 to 
an insurance company, &om which 
he had obtained a loan of money, 
recited a previous deed dated in 
1823, executed by A. and B., for the 
settlement of certain family estates, 
and for the payment of some of ^.'s 
debts, and recited that in that deed 
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a sum of 3200 /. was due to Z)., as 
trustee for an infirmary, on a judg- 
ment against A. and J?., that that 
money, with interest, had been paid 
off, and that it was intended to enter 
satisfaction on that and all other 
judgments affecting the mortgaged 
lands. There were separate judg- 
ments at the suit of D.. against A, 
and against B., dated in 1810 and 
1812, but a warrant of attorney 
given by D, in 1819, authorised 
satisfaction to be entered on the 
roll as to them. There was no 
judgment against them jointly for 
the sum stated in the mortgage. 
The mortgagee caused satisfaction 
to be entered on the roll as to the 
separate judgments of 1810 and 
1812, but made no &rther inquiries : 

Held, that as the mortgage itself had 
recited a joint judgment for a 
specific sum, the mortgagee had 
been guilty of negligence in not 
looking farther into the matter, 
and must therefore be taken to 
have had a proper notice of the 
unsatisfied claim under the deed of 
lS2S,—Moraefiore v. Broume, 7 H. L. 
Cas. 241. 

The Incumbered Estates Court, in a 
case where the rights of parties are 
under adjudication in the Court of 
Chancery, is ancillary to Chancery, 
and though it has oidered a sale of 
estates, it may delay the distribution 
of the fund obtained by such sale 
until Chancery has adjudicated on a 
claim presented to its notice. — 
Id. 

2. A conveyance made bv the Commis- 
sioners of the Court tor the Sale of 
Incumbered Estates in Ireland is, 
under the 27th section of the 12 & 
13 Vict, c. 77, " effectual to pass the 
fee simple discharged of all former 
estates,'' subject ozSv to ** such tenan- 
cies, leases, &c as shall be expressed 
therein.'' Where such a conveyance 
is duly executed by the Commis- 
sioners, it becomes under the 49th 
section conclusive evidence that 
evenrthinff required by the Act to 
be done has been righUy done. — 
Eorke V. Erringtan, 7 EL L. Cas. 
617. 

An application was made to the Com- 
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miasionen for the Sale of Incumbered 
Estates in Ireland to direct the sale of 
an estate, the property of Jff, R, 
held a lease of part of this estate. 
A paper called ^ A Rental," &c. was, 
under the 23rd section of the statute, 
prepared and issued by the Commis- 
sioners for the purpose of informing 
everybody what was to be sold, in 
which the existence and yalidit^ of 
the lease were distinctly reco^ised, 
and the proper notices were given in 
conformity with the Rental. E, be- 
came the purchaser of part of the 
estate, and in the conveyance made 
under the 27th section^ and duly 
executed by the Commissioners, there 
was, by mistake, introduced a de- 
scription, accompanied bv a map, 
also erroneously drawn, of the land 
conveyed, which was the land 
actually held under the lease to R.^ 
but that lease itself was not men- 
tioned. In ejectment by E, against 
R. for this land : 

Held, that evidence to impeach the 
conveyance was not properly ad- 
mitted; that the question founded 
on that evidence whether E, had 
purchased subject to the lease to R, 
was improperlv submitted to the 
jury ; that under the 27th section 
the land must be taken to have 
passed by the conveyance, subject 
only to such leases as were therein 
pressed ; and that the 49th sec- 
tion rendered the conveyance con- 
clusive as to all acts, consents, &c. 
required, having been duly performed 
and given. — Rorke v. Errington. 7 
H. L. Cas. 617. 


INCUMBRANCER. 

1. jD., by indenture in 1799, demised all 
hu estates in Ireland of which he 
was seised for life, to trustees for 99 
years, on trust to pay him an annuity 
of 10,000 /., and to apply the residue 
of the rents and profits in payment 
of his debts. He soon after re- 
ceived the rents to his own use, ex- 
cluding the trustees' receiver; and 
in 1819 he joined his eldest son J3., 
the tenant in tail, in suffering re- 
coveries of the estates, which, by a 
deed exteuted by them in 1822, were 
limited to trustees, among other 
trusts, to pay B. two annuities of 
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5000/. and 1000/. during D:% life, 
with power to jD. to charge the estates 
with 217,000 /., and power to 5. to 
charge them with 100,000/., to be 
raised after />.'& death. B. assigned 
his annuities and charge of 100,000/. 
to IT. to secure the repayment of 
monies advanced. In 1835, W, filed 
a bill in Ireland against D, and ^., 
and others, for enforcing these secu- 
rities. Some of D'% editors, who 
in a suit instituted in 1828, had ob- 
tained the benefit of a suit pending 
' in England against him, and the 
trustees of the deed of 1799, for 
carrying the trusts thereof into exe- 
cution, and the appointment of a 
receiver over the trust estates, being 
made defendants to fT.'s bill, claimed 
by their answer to be fijrst incum- 
brancers on X>.*s annuity of 10,000/., 
to the amount of the rents received 
by him above that sum, in breach of 
the trust of the deed of 1799 : 

Held, that as the creditors of D., in 
their suit, never sought to attach his 
annuity before he granted the an- 
nuities out of it to B.y but confined 
their proceedings to the carrying of 
the trusts of the deed of 1799 into 
execution, B, being no party to 
them, was by the deed of 1822, a 
purchaser for valuable consideration, 
without notice ; that his two annui- 
ties were well charged on Z>.*s annuity 
of 10,000/., and W., as B:% assi^ee, 
was a prior incumbrancer on it. — 
HouldUch V. Wallace, 5 CI, & F. 
629. 

2. Where a tenant for life of an estate 
subject to a charge bearing interest, 
pays the interest, although the rents 
and profits are insufficient for that 
purpose, he cannot make himself an 
incumbrancer on the estate for this 
excess in his payments, if he has 
not given to the remainder-man any 
intimation of the insufficiency of 
the rents and profits, and of his in- 
tention to charge the excess of his 
payments on the inheritance. Under 
such circumstances, there is a pre- 
sumption of the sufficiency of the 
rents and profits, and the personal 
representatives of the tenant for life 
cannot be allowed to rebut that pre- 
sumption. Z>M9. Lords GYznu^or^ and 
Wensleydale, who held that there is 
no such presumption, especially when 
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the payment is made under force of 
a personal obligation to pay. — Ken- 
$ington (Lord) y. Bouverie, 7 H. L. 
Ca8.657. 
If the tenant for life is himself the 
person entitled to the benefit of the 
charge, and has mortgaged it, and 
his mortgagees have regularly been 
paid the interest on the mortgage 
debt, they are in no better situation 
than the personal representatiTes. — 
Id. 

INDEMNITY. 

1. Partners in a licensed distillery con- 

victed of a breach of the revenue 
laws, consented to amitigated penalty. 
SembUi that a partner who was not 
a participator in the delict, was 
.legally entitled to indemnity from 
those who were, although he con- 
sented to the penalty. — Campbell y. 
CampbeU, 7 CL & F. 166. 

2. Semble, that, in the Courts of Scotland, 
as in Engkmd, one partner of a dis- 
solved company has no title to sue, 
in his own name, another partner or 
stranger to the company, in respect 
of advances made by the company. 
—Stewart V. Gibson, 7 CI. & P. 707. 

INDICTMENT. ^Pleading. Prac- 
tice. 

1. An indictment may be maintained 

against a corporation which had ac- 
cepted a royal grant of a pier, &o., 
for not repairing the same in accord- 
ance with the words of the grant. 
— Mayor of Lyme Regie v. Henley, 2 
a. & F. 331. 

2. An indictment containinff several 
counts, under each of which the 
punishment may differ from that 
under any other count, will not sup- 
port a general judgment for one 
punishment.— O'CbniMZ/v. The Queen, 
11 CL & F. 165. 

3. Semble, that an indictment will lie 

against the directors of a company 
who have wilfully published false 
statements of the affairs of the com- 
pany under such circumstances as 
show a fraudulent intent to deceive. — 
Bumes v. Pennell, 2 H. L. Cas. 497. 

8eeNew Brunswick^ <Ste. Company v. 
0>n^&eare,9H.L.Ca8.711 ; Venezuelan 
Company v. Kisch, L. B., 2 H. L., 99. 


INFANT. See Chancery. Jurisdic- 
tion. Landlord and Tenant, 1. 

1. An order directing an issue, ** with 

the consent of bXl parties in the 
caase,*^ is erroneous, so far as it 
purports to be with the consent of 
an infant party. 

Quasre, whether if the infant gave con- 
sent, he is bound by it ? But if the 
order for the issue was a right order 
to be made if the infant had not 
consented, it is immaterial whether 
he ought to be bound by the consent 
or not ; especially as he was relieved 
from the effect of the consent by 
being allowed, on coming of age, to 
make a new defence. — Malone ¥. 
Malone, 8 CI. A F. 179. 

Quoere, whether it is dear on the autho- 
rities, that an infant defendant in 
a case such as this, is entitled, after 
coming of age, to put in a new an- 
swer, and muce a new defence ? — Id. 

2. A lease of lands in Ireland containing 

a covenant for perpetual renewal, 
had been executed there in 1746. 
Several renewals, sometimes volun- 
tary, sometimes compulsory, had 
been granted between that period 
and 1845, when the owner m fee 
disputed his liability to renew. Upon 
one of the occasions of renewal, 
the tenant for life against whom a 
bill had been filed was an infant. 
The Court of Chancery in Ireland 
ordered his guardian to execute a 
lease in conformity with the cove- 
nant contained in the deed of Janu- 
ary 1746: 

Per Lord St. Leonards: That order 
was authorised by the Irish statute 
11 Arms, c. 3. — SadleirT. Biggs, ^K. 
L. Cas. 435. 

3. An order in Chancery, on petition, 

constituting a guardian to an infant, 
makes that infant a ward of Court. 
—Stuart V. Bute (Marquis), 9 H. L- 
Cas. 440. 

In cases relating to the care of infants, 
the benefit of the infant is the 
foundation of the jurisdiction, and 
the test of its proper exercise. On 
this subject there ought to be a per- 
fect reciprocity of action between 
the Courts of England and Scotland, 
although as to judicial jurisdiction 
the two countries are to each other 
independent foreign countries. — Id. 
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INFERIOR COURT. See Pbactice. 


INFLUENCE (UNDUE). See Plead- 
iNQ. Practice. 

1. Where undue influence is exercised 

over the mind of a testator in mak- 
ing his will, the proyisions in favour 
of the person exercising the undue 
influence are void, but the will may 
be pood in other respects. So that 
a will may be good as to one part, 
and bad as to another. — Trimusston 
{Lord) Y.n Alton, 1 Dow & C. 86. 

2. A master, in order to make a pro- 

vision for a oonfidential clerk, i^er 
his own decease, insures his life for 
3000/., he paying two-thirds of the 
premium, ana the clerk one-third, 
and assigns the policy to the clerk. 
The clerk has a liberal salary, inde- 
pendent of this bounty ; the master 
dies, and in his will is found a letter, 
stating that the assignment had been 
procured from him by undue influ- 
ence on the part of the clerk, and 
evidence is given of declarations by 
the cderk that he had it in his power 
to ruin the credit of the house, by 
the manner in which he kept the ac- 
counts: 

Held, that the assi^ment, as to two- 
thirds of the pohcy for which the 
master had paid the premium, was 
fraudulent and void; ei per Lord 
Lyndhurat (Ch.), " the object of an 
issue from equitv is attained when 
the conscience of the equity judge 
is satisfied that at the trial justice 
has been upon the whole substan- 
tially done.'* — Colline v. Hare, 1 Dow 
& C. 139. 

3. An /risA barrister becoming acquaint- 

ed with the affairs of a widow lady, 
who had large expectations from her 
sunt, acquired her confidence, and 
persuaded her to give him a deed of 
gift of a third of the aunt's property. 
When that property came into pos- 
session he persuaded her to transfer 
to him one-half of it for himself, 
and to place the other half under 
his management. He made various 
misrepresentations to her as to her 
property and her family, and pre- 
vailed on her to make a release to 
him. &e afterwards called for an 
account, which he refused to render. 
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She offered him a full discharge if 
he would pav her two-thirds of her 
property, which she calculated at 
21,000/. He refused. On a bill in 
equity, the deed of gift and release 
were set aside as obtained b^ fraud, 
and undue influence and misrepre- 
sentation, and he was ordered to re- 
fund. Order confirmed on appeal. 
-^Maccahe v. Hueeey, 2 Dow & C. 
440. 

4. Undue influence may exist in the 
form of bad companionship anA bad 
example, and yet not be sufficient 
to invalidate a will made under 
its operation. To be within the 
meaning of the rule of law, so as to 
produce that effect, it must be an 
influence exercised by coercion or by 
fraud. But actual violence is not 
necessary to constitute coercion. 
Imaginary terrors may be sufficient 
for that purpose. — Boyee v. Rose- 
hormgh, 6 H. L. Cas. 2. 

In order to set aside the will of a per- 
son of sound mind, it must be 
shown that the circumstances under 
which it was executed, are inconsis- 
tent with any hypothesis but that of 
undue influence, which cannot be 
presumed, but must be shown to 
have been exercised in relation to 
the will itself, and not merely to 
other transactions. — Id 

INFORMATION. <Se« Charity. Chan- 
cery. Impertinence. 

If a charity is entitled to a particular 
sum as a first charge on an estate 
given to certain persons, and the 
estate is amply sufficient to secure 
payment of that sum, the fact that a 
portion of the estate has been lost by 
the alleged n^ligence of the donees 
of the estate, will not of itself jus- 
tify an information on behalf of the 
charity against such donees. — Mayor, 
dc, of SouthmoUon v. The Attorney 
General, 6 H. L. Cas. 1. 

Where a portion of an estate held un- 
der such circumstances was chaiged 
to have been improperly sold, the 
purchasers must be included as par- 
ties in any such information. — Id 

Where such portion consisted of land 
held upon a renewable lease, and the 
lessors were entitled to refuse a re- 
newal, and the bargain was in fact 


DIGESTED INDEX. 


141 


Information— <?(m<tii»e(f. 

made with them before the period 
for renewal arrived, such bargaiD, 
made under snch circnmstances, does 
not afford matter of complaint 
against the donees of the estate. — 
Mayor, dc. of SoiUhmoUon v. The 
Attorney General^ 5 H. L. Cas. 1. 

INQUIRY BEFORE MASTER. 

A^ being tenant in tail of large estates 
expectant on the death of his father, 
in . consideration of 6000/. and 
10,000/. advanced to him by 0., 
charged the estates with 12,000/., 
and 20,000/. to be paid only in the 
event of surviving his fatner, who 
was about 80 years of age, A. being 
about 43 ; and he grant^ to i?., his 
agent in these transactions, in con- 
sideration of his services, an annuity 
charged on the same estates. R, 
assigned the annuity to 0. for valu- 
able consideration. 0. filed a bill 
against il., after his father's death, 
to enforce these securities ; and A. 
filed a cross bill to set them aside, 
charging that 0. and R, took advan- 
tage of his distress, and that no 
adequate consideration was given 
him for the post obit securities, and 
no consideration for the annuity; 
and at the hearing he gave evidence 
that the consideration for the two 
snms of 12,000/. and 20,000/. was 
not the full value, according to the 
tables and calculations of actuaries. 
G. gave no evidence : 

Held, that the Court, in the absence of 
evidence to enable it to decide the 
question, exercised a proper discre- 
tion in directing the Master to in- 
quire what, at the time of the trans- 
action, was the fair market price of 
the two sums so secured to be paid, 
regard being had to the ages of A. 
and of his father, and to the circum- 
stances of the estates, and ii.'s in- 
terest in them. — Aldborough {Earl) 
V. Trye, 7 CI. & F. 436. 

See Lewis v. Hillman. 3 H. L. Cas. 
607. 


INQUISITION. 

* An inquisition to assess compensation 
under a private Act of Parliament, 
must state the facts necessary to 
raise the jurisdiction ; but it will 
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not be defective for not stating a 
fact, which is necessarily implied by 
those that are stated. — Taylor v. 
CZem«on, 11C1.&F.610. 

INSANITY. 

In an action brought in 1808, to reduce 
certain deeds executed by M. be- 
tween 1782 and 1799, on Uie ground 
of his insanity, contradictory evi- 
dence on that jpoint was given, and 
ultimately the House held the deeds 
to be viJidly executed. The rules 
declared applicable to such a case 
were stated to be, that supposing 
' the general sanity of M, to be dis- 
proved, supposing him to be weak or 
even insane, if he was sane at the 
time of executing the deeds, that 
was sufficient to support them ; that 
the distance of time between the 
period of their execution and the 
time when they were challenged was 
a material consideration, and that 
M. here having, during a part of his 
life, sold some and mortgaged other 
portions of the property affected by 
these deeds, which sales and mort- 
gages had never been questioned, 
that circumstance was also to be 
considered, since if deeds executed 
by him had been bad as titles they 
could not have been good as se- 
curities. — Totoart v. Sellars, 5 Dow, 
231. 

See Tatham v. Wright, 2 Russ. & 
Myl. 22, and also 5 01. & F. 670 ; 
Greenslade v. Dare, 20 Beav. 284. 

Semhle, that notwithstanding a party 
accused did an act, which was in itself 
criminal, under the influence of in- 
sane delusion, with a view of re- 
dressing or avenging some supposed 
grievance or injury, ur of producing 
some public benefit, he is neverthe- 
less punishable if he knew at the 
time that he was acting contrary to 
hkw.'-llacnaghten's Case, 10 01. & F. 
200. 

That if the accused was conscious that 
the act was one which he ought not 
to do ; and if the act was at the same 
time contrary to law, he is punish- 
able. In all cases of this md the 
jurors ought to be told that every 
man is presumed to be sane, and to 
possess a sufficient deforce of reason 
to be responsible for his crimes, until 
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the contrary be proved to their satis- 
faction ; and that to establish a de- 
fence on the groand of insanity, it 
must be clearly proved that at the 
time of committing the act the party 
was labouring under such a defect 
of reason, from disease of the mind, 
as not to know the nature and 
quality of the act he was doing, or 
as not to know that what he was 
doing was wrong. — MacnaghterCs 
Owe, 10 a. &F. 200. 

That a pi&rty labouring under a i)artial 
delusion must be considered in the 
same situation as to responsibility, 
as if the facts in respect to whether 
delusions exist, were real. — Id, 

That where an accused person is sop- 
posed to be insane, a medical man 
who has been present in Court and 
heard the evidence, may be asked, as 
a matter of science, whether the 
facts stated by the witnesses, sup- 
posing them to be true, show a state 
of mind incapable of distinguishing 

' between right and wrong.— M 

INSOLVENT. /8^ AssiONMBNT. Bank- 
rupt. 
An insolvent debtor has not such an 
in^rest in property assigned under 
the Insolvent Acts as to entitle him 
to enter into any litigation respect- 
ing it,— Rocl\fori V. BcMershy^ 2 H. 
L. Gas. 388. 

See Beckham v. Drake, 2 H. L. 
Gas. 579 ; Oalbraiih v . Cooper^ 8 H. 
L. Gas. 315 ; Eyre v. McDowell 9 H. 
L. Gas. 619. 

INSPEGTION OP DOGUMENTa 

L. claimed to be lawful owner of 
divers goods and chattels in the 
visible user and enjoyment of the 
Duke of if., at his family mansion. 
N., a judgment creditor of the 
Duke, filed a bill against him and 
Z., charging that biUs of sale and 
assignments of the said goods and 
chattels were executed by the Duke 
to L. without consideration, and 
that they were void as against N,, 
and praying a declaration to that 
effect, and offering to pav what, if 
anything, should l^ found due to L. 
on the security of the said goods. 
X., by his answer, admitted the bills 
of sale and assignments to be in 
his possession, and said they were 
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executed to him for full considera- 
tion, and that the Duke had only 
the permissive, not the absolute, use 
of the goods; and on a further 
answer, he claimed to have an 
eauitable lien on them for money 
aavanced, and he had set forth, in a 
schedule abstracts, of the bills of 
sale, &c. : 

Held, by the Lords (affirming an order 
made by the Gourt below before 
hearing), that N, was entitled to in- 
spection of the bills of sale and 
assignments, on the grounds, first, 
that these instruments were only a 
mortgage security, and secondly, 
that N, had a right to see if the 
abstracts corresponded with the 
originals, in order to ascertain what 
he would have to pay to L. on 
redeeming the mortgage. — Latimer 
V. Neate, 4 CL & F. 570. 

INSUBANGE. See Embargo. Fraud. 
Misrepresentation. Ship. 

1. Seatoorikmese, — A ship was described 

in a charterparty as *' completely 
fitted and found," and as capable 
of carryinff iron or weighty com- 
modity. l%e freighter became the 
insurer. In fact the vessel, origi- 
nallv of 80 tons burden, had bc^ 
made, by being lengthened, capable 
of oitfiying 113 tons, but the new 
parts of the vessel were not fastened 
with knees. The vessel went from 
Scotland to ^. Petersburghy and was 
lost on the return voyage, though it 
did not anpear that the want of 
knees had oeen the direct cause of 
the loss : 

Held, that the vessel was not sea- 
worthv, and the underwriter was 
not, therefore, liable on the policy. 
--WaU v. Morris, 1 Dow, 32. 

2. Particular Custom. — ^Where there is a 

custom in the mode of carrying on 
a certain trade in a particular part 
of the world, but that custom 
though general, is not so universal 
as to be treated as an established 
custom of trade there, it must be 
communicated to persons about to 
insure a vessel engaged in that trade. 
If not so communicated it will be 
fatal to an action on a policy of in- 
surance. — Tenna/U v. Henderson, 1 
Dow, 324. 
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See Reed ▼. Ilarvey, 4 Dow, 97 ; 
Lindenau v. Deshorowfh^ 8 B. & C. 
586 ; Anderson y. Fitzgerald, 4 H. L. 
Caa. 484 ; Wkeelion ▼. ffardisty, 8 
EL & Bl. 232. 

3. Seaworthiness. — Insnrance effected in 
Scotland on a. yesBel then lying at 
Belize, in JJonduras, for a voyage 
from Hondaras to London. The 
ship sailed on the voyage and, with- 
out weather sufficiently bad to ac- 
count for it, became very leaJcy and 
was obliged to put bade and was 
lost : 

Held, that if a vessel, a short time after 
leaving the port where the voyage 
commenced, and without meeting 
very bad weather, was obliged to re- 
turn, the presumption was that it had 
not been seawortny when the voyage 
began, and in such a case the onus 
probandi was on the assured. — 
Watson V. Clark, 1 Dow, 336. 

See Gibson v. Small, 4 H. L. Gas. 
363 ; Hollingswofih v. Brodrick, 7 Ad. 
&E1.46. 

4. Abandonment on Seizure, — Ship and 
cargo insured (1801) at and from 
London to the Coast of Africa &o., and 
thencetothe West Indies And Amerie<i. 
Among the perils insured against were 
'* the barratry of the master and mari- 
ners, and all other perils, losses, and 
misfortunes that have or shall come 
to the hurt, detriment, or damage of 
the said goods and merchandises, 
and ship, £o., or any part thereof." 
On arrival in AJnca the crew, in 
the absence of the master, mutinied 
and resolved to carry the ship into 
an enemy*s port. They drove away 
the mates, giving them a store of the 
provisions, and put the ship under 
the management of the boatswain, 
who, instead of steering for an 
enemy's port, steered for Barbadoes, 
where the ship was taken possession 
of by the King*s agent, and the ship, 
outward cargo, and stores, sold for 
the benefit of all concerned : 

Hold, that the assured were entitled to 
abandon and recover as for a total 
loss.— J5roim v. Smith, 1 Dow, 349. 

See Amould on Marine Insurance, 
817. 

See Kleinwort v. Sh&pard. 1 El. & 
El. 452. 
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5. Misrepresentation.^11., a merchant of 

London, desiring to effect an insur- 
ance at Leilh, represented (contrary 
to the fact) that he had done some 
insurance at Llot/d'a upon the same 
voyage, and at the same premium 
as that arranged with the Leith 
underwriters. They, believing these 
representations, and trusting to the 
judgment of the London under- 
writers, insured the vessel : 
Held (reversing the judgment of the 
Court of Session), ths* this misre- 
presentation, though not one which 
affected the risk itself, was a fraud 
which vitiated the policy.— /WftftaW 
V. HUl, 2 Dow, 263. 

6. P(nrt of the Voyage.-— An English ves- 

sel was chartered from Odessa to 
Botterdam, but war having, before 
the vessel's departure from Odessa, 
broken out between England and 
Holland, the master was instructed 
by the freighters agents at Odessa, 
that, in case he could not get to 
Botterdam, he might proceed to Ham- 
burgh or Bremen, but he was to come 
to London or Newcastle in the first 
instance, whero he might receive 
farther instructions— the difference 
of freight to be settled by arbitra- 
tion. The vessel sailed from Ofoaaa, 
and was captured in the Qreek 
Archipelago. The master made a 
protest at Pa^as, in which he stated 
that, when captured, the ship was on 
a voyage from Odessa to Botterdam. 
An msurance had been effected on 
freight on a voyage from Odessa to 
England: 

Held, that the insurers wero liable, 

though this was only for a part of 

the voyage originally intended. — 

Hall V. Brown, 2 Dow, 367. 

See 1 Marshall on Insnrance, 333. 

7. Abandonment on Cb;ife*r«.-.Where on 
intelligence of the capturo of his 
vessel the owner gives to the under- 
writer notice of abandonment, which 
is accepted by the underwriter, the 
transaction is closed, and is not ro- 
opened because the vessel is after- 
wards recaptured.— fifj»t^ v. Bobert- 
son, 2 Dow, 474. 

See StewartT. The Greenock Marine 
Insurance Company, 2 H. L. Cas. 
159 ; The ScoUish Marine Insurance 
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Company ▼. Tutner^ 4 H. L. Gaa. 312, n; 
Jardine ▼. Leathley 3 B. & S. 700. 

8. Damage and Delay. — A caigo of 
tobacco was insQred on a yoya^ 
from Greenock to Bremen. The sbip 
sailed 30th NoTember 1798, but meet- 
ing with very heavy weather, and 
partio|^ from convoy, it pat into Kors- 
haven^ m Norway, and remained there 
through bad weather and from fear 
of French privateers, till 24th April 
1799, when it sailed from KorBhax>en^ 
and, under convoy, got into Bremen, 
where part of the cargo was found 
to be much damaged, and was sold : 

Held, that under these circumstances 
the underwriters were liable for a 
partial loss. — Smiik y. Macneil^ 2 
Dow, 639. 

The damaged portions of the tobacco 
were sold at Bremen tov the best 
price that could be got, the sound 
portions were retained : 

Held, that in the absence of fraud this 
was not an improper mode of pro- 
ceeding. — Id. 

9. Seatoorikiness.^Vni&Q a ship soon 

after sailing on a voyage insured, is 
found to be unfit for sea, the ques- 
tion of seaworthiness at the com- 
mencement of the risk, or of the 
voyage, must be decided by rational 
inference from the circumstances. — 
Parker v. PoUb^ 3 Dow, 23. 

A ship is, pHmd fade, deemed sea- 
worthy, ^nt when, without ade- 
quate cause, by stress of weather or 
otherwise, it is found not to be so, 
it is a rational and proper oondu- 
sion that the ship at the time of 
sailing was not seaworthy. — Id, 

If the ship is seaworthy at the time of 
sailing, however soon it may be- 
come otherwise, a warranty of sea- 
worthiness is complied with. — Id. 

10. Seauxnrthiness. — Under an implied 
warranty as to seaworthiness, it is 
necessary not only that the hull of 
the vessel should be tight, staunch, 
and strong, but that the smp should 
be fumi^ed with ground tackling 
sufficient to encounter the perils of 
the sea.— YTtVArts v. Geddee, 3 Dow, 
' 67. 
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Where, therefore, it appeared that the 
best bower anchor, and the cable of 
the small bower anchor, were defec- 
tive, the vessel was held not to be 
te&woTthj.—Wilkie v. Geddes, 3 
Dow, 67. 

11. MierepresenkUum.—li is a first prin- 

ciple of the law of insurance, that 
when a thing is warranted to be of a 
particular nature or description, it 
must be exactly such as it is repre- 
sented to be, otherwise the policy is 
void, and there is no contract, if 
there should be a misrepresentation. 
— Newcastle Fire Insurance Company 
V. Macnamara dk Company, 3 Dow, 
266. 

Whether the nusrepresentation is in a 
material point or not, or whether 
the risk was equally great in one 
dass or another, makes no difference, 
the only <]^uestion being, is this in 
fact the thmg insured. — Id. 

See Anderslm v. Fitzgerald, 4 H. 
L. Gas. 484. 

12. Misrepreeentation. — Instructions were 

given to effect an insurance ''on 
fruit per ' Nancy,* Captain Johnson, 
from Lisbon for Clyde, premium 10 
guineas per cent., to return 6 per 
cent, for convoy and arrival.** It 
was known to the parties effect- 
ing the assurance that the vessel was 
what was called ''a running ship,** 
and would sail without convoy : 
Held, that the underwriters had been 
misled, and that the assured could 
not recover on a policy framed on 
these instructions. — Held v. Harvey, 
4 Dow, 97. 

13. Seawortkinesa.— There is an implied 

warranty of seaworthiness in evezj 
voyage policy, and if the vessel is 
not seaworthy the underwriter is not 
liable. Therefore, where a ship sail- 
ed from Leiih on a voyage to North 
America, and in a few days, on en- 
countering a storm, proved to be 
very leaky and was obliged to put 
back, and was found on survey to be 
materially damaged : 

Held (reversing a decision of the Court 
of Session), that the ship was not 
seaworthy when it sail^ on the 
voyage insured.— Z>oiMi2ass v. Sdm- 
gall, 4 Dow, 269. 
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Per Lord JSZtfon (GhanceUor^ : Though 
if this cause had come berore him as 
an oriffinal cause, he was so clear 
upon the fiicts, that he would have 
given costs to the underwriters ; he 
oould now only reverse the judg- 
ment of the Ck>urt below, but oomd 
not give costs on the reversal— IXni^- 
la» V. ScaugaUy 4 Dow, 269. 

See Gihton v. SmaU, 4 H. L. Gas. 
353; ^atocu«v./Sar4/£0^6EL&BL 
192. 

24. Mtn^eprueniaUon^—'K positive repre- 
sentation of the day on which the 
ship has sailed or will sail, and whe- 
ther abroad or not, is material, and 
a misrepresentation on either of 
these pomts will avoid the policy. 
^Amat V. iSteuwrt, 6 Dow, 274. 

15. Cbmponieff'Pofibieff.— Before the sta- 
tute 6 Cho, 1, a 18, by which the 
monopfy of insuring marine risks in 
partnership was given to two com- 
panies (the BoyiJ Exchange and the 
London Insurance Companies), was 
repealed, the Albion Fire and Idfe 
Insurance Company of London^ bv 
their agent at Glasgow^ agreed with 
certain persons at Glasgow for a 
general msurance on a steamboat, 
without any mention of an exception 
of sea risk, and paid the full pre- 
mium. The agent, although apprised 
by the secretfuy of the A&ion Com- 
pany that they did not consider 
themsdvee at liberty to insure marine 
risks, never communicates that cir- 
cumstance to the assured, and never 
delivers the actual policy, in whidi 
the exception of sea nsk was in- 
serted. The steamboat is lost by 
fire at sea, and an action is brought 
in the Scottish Courts on the original 
contract ; concluding in the idter- 
nativefor a policy conformable to 
the contract without the exception 
of the sea risk, or for payment of 
the sum for which the steamboat 
was insured. Judgment for the 
assured, in the Court of Session, on 
the ground that fire at sea in a 
steamboat was not a risk contem- 
plated at the time when the statute 
6 Geo. 1, c. 18, passed, and therefore 
was notwithin the limitation of that 
statute. This ground repudiated by 
the House of Lords, but the jadg- 
ment of the Court below affirmed on 
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another ground, viz., that that part of 
the statute which gave the monopoly 
of marine risks to the two com- 
panies, the Royal Exchange and the 
London, did not extend to Scotland : 
and that the contract being made in 
Scotlcmd, and the action founded on 
that contract, the restriction in the 
statute did not apply, and the assured 
were entitled to recover. — PaUison 
V. MiUs, 1 Dow & C. 342. 

16. Ports tn Spain. — ^Insurance on a ves- 

sel "at and from LsUh to SheOand, 
and from thence to Barcelona^ ana 
at and from thence and two other 
ports in Spam to a port in Great Bri- 
tain.'' On arriving off Barcelona^ the 
master was directed, on account of 
a contagious fever at that place, to 
proceed to Tarragona^ there to dis- 
ohai^ thecarffo, and then to proceed 
to Saloe^ a place round a head of 
land, about 10 miles distant. A 
storm arose, and everv vessel at Sahe 
was wrecked. On tne evidence, it 
appeared to the satisfaction of the 
Court below, that Salos was entitled 
to be called a port, and the Court 
held that the assured was entitled to 
recover ; and this decision was affirm- 
ed on appeal.— iSea Inawrance Com- 
pany V. Qaom, 2 Dow & C. 129. 

17. Abandonment. — ^A vessel, insured un- 

der a time policy from August 1841 
to August 1842, encountered very 
severe weather in the Indian seas, 
and was compelled, in Mav 1842, to 
put into the MaurUms. The master 
wrote to the owners telling them of 
the injuries which the vessel had 
received, of the necessitv to make 
extensive repairs, of his inten- 
tion to borrow monev on bottomry 
for that purpose, of the sum re- 
quired, and of the impossibility of 
getting the money except on the 
undertaking to return direct to 
England^ instead of proceeding to 
Bombay^ as originally mtended. He 
further stated that, on account of 
the very low state of freights in 
India^ this would be better for their 
interests, which he said he consulted 
in everything he did. The agents 
for Lloyd's at the Mauritius^ who 
were employed by the captain to 
act for nim, wrote letters to the 
same effect These letters were 
K 
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received at intervalfl between Sep- 
tember and December, 1842, and in 
the latter month the owners wrote 
to the agents expressing their sur- 
prise at the amount required, but 
saying at the same time that they 
8upp<^ed what was done was the 
best that could be done under the 
unfortunate circumstances in which 
the ship was placed. The owners 
wrote to agents in London^ apprising 
them of the expected arrivai of the 
vessel, and directing them to do 
what was needful. The vessel did 
arrive on the 27th of March, and 
was at first taken possession of by 
the agents for the owners. On the 
30th of March, the owners aban- 
doned to the under?niters : 

Held, that under these circumstances 
they were not entitled to recover as 
for a total loss ; for first, assuming 
notice of abandonment to be neces- 
sary in a case of constructive total 
loss, the notice here had not been 
given in time ; and secondlv, the 
conduct of the owners on the re- 
ceipt of the letters amounted to an 
election to treat this as a partial 
loss, and they could not afterwards, 
on the arrival of the vessel, when 
they found that the cost of repairs 
much exceeded the market value of 
the vessel itself, convert this partial 
into a total loss. — Fleming v. Smithy 
1 H. L. Oas. 513. 

Though the master may, by an ordi- 
nary rule of law, be considered 
whenever the vessel is, by capture or 
other detentions or casualties, pre- 
vented from continuing the voyage, 
as the agent for all parties con- 
cerned, yet the owners, even under 
such circumstances, may by their 
conduct make him their sole agent, 
so as to be bound by his acts. — 
Id. 

Per Lord CampheU: Notice of aban- 
donment is necessary, in order to 
convert a constructive into an abso- 
lute total loss. — Id. 

The cases of Cambridge v. AnderUm 
and Roux v. Salvador^ show that 
where a ship, in consequence of the 
inability of the master to get it off 
the rocks where it has s^ck, has 
been actually sold, or where a cargo 
of a perishable nature has been so 
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damaged by the sea that its sub- 
stance is gone, and it can never 
reach the destined port in specie, 
the loss in each of such cases is 
actual and not constructive total 
loss. — Fleming v. Smith, 1 H. L. Gas. 
513. 

Where a prudent owner, uninsured, 
would have sold, the case amounts 
to one of total loss. — Id. 

18. Abandonment — Freiaht. — In all cases 

of insurance on a ship, in which the 
subject is not actually annihilated, 
the assured claiming as for a total 
loss must give up to the underwriters 
all the remains of the property re- 
covered, together with all the benefit 
or advanUge incident to it, or 
rather, such property vests in the un- 
derwriters. — Stewart v. llie Greenock 
Insurance Company, 2 H. L. Gas. 
159. 

Freight while the ship is in the course 
of carrying it is a benefit or advan- 
tage incident to the ship, and there- 
fore becomes the property of the 
underwriters paying for a total loss 

A vessel in the course of a voyage, 
struck upon an iceberg on the 27th 
of July, and was considerably in- 
jured, but reached Liverpool, and 
while in the river there grounded 
outside the docks on the 11th of 
August, was afterwards taken into 
dodc, the cargo discharged, and 
was then surveyed, and af tCT the 
survey, namely, on the 1st of Sep 
tember, the owner abandoned to 
the underwriters on ship, and claimed 
as for a total loss. — Id. 

Held, that the underwriter on ship 
was entitled, on settling as for a 
total loss, to have the ben^t in 
account, of the freight which had 
been received by the owner on the 
discharge of the cargo. — Id. 

19. Total Loss.— A vessel is totally lost, 
within the meaning of a policy, 
when it becomes, as a ship, of no 
use or value to the owner, and is as 
much lost as if it had gone to the 
bottom of the sea, or had been 
broken to pieces, and the whole or 
great part of the fragments had 
reachea the shore as wrock. — Irving 
V. Manning, 1 H. L. Gas. 287. 
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A lofls is to be considered as total wbere 
a prudent owner, if uninsured, wonid 
not have repaired. — Irving t. j^an- 
mn^, l.H.L.Ca8.287. 

In a Talned ]^licy the agreed total valne 
is condusiTe. — Id, 

A policy of insorance is not a perfect 
contract of indemni^. It must be 
taken with this qaalinoation, that the 
parties may agree beforehand in 
estimating the value of the subject 
aasnred by way of liquidated da- 
mages. — Id, 

A ship was insured in a policy, in 
which the value was stated at 
17,500/. The ship was injured 
by storms, was surveyed, and the 
repairs were estimatea at 10,500/. 
When repaired, the vessel would 
have been of the marketable value 
of 9000/. The assured abandoned, 
and claimed as for a total loss. The 
jury found that, under the circum- 
stances, existing in the case, a pru- 
dent owner, uninsured, would not 
have repaired the vessel : 

Held, by the Lords, affirming the judg- 
ment of the Ck>urt below, that the 
assured could recover as for a total 
loss. — Id, 

20.AIaster'8 DiOy^BoUomry Bond.—lt 
is the duty of a master in case of 
damage to the ship, to do all that 
can be reasonably done to repair 
the ship, briz^ home the caigo, and 
earn the freight. — Bauon v. C%ap- 
9iuin, 2 H.L.Cas. 696. 

Where, in case of damage to a ship, 
the master elects to repair it, the 
mere fact that the expense of re- 
pair ultimately proves to be greater 
than the value of the ship, -mil not 
be sufficient to show that he acted 
beyond the scope of his authority, 
or to entitle the owner in an action 
on a policv on freight, to recover as 
for a total losB.~/e/. 

The receipt of freight by the obligee 
of a bottoniry ^nd is, in law, a 
receipt of it by the ship-owner, 
whose master has given that bond 
in discharge of excuses incurred in 
the neoessaiy repaurs of the ship. — 
Id, 

The owner of a ship insured ship and 
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freight. On leaving Pemambuco in 
June, 1839, the ship struck on a rock 
and put back. After a survey, 
repairs were begun. They were 
continued for a long period, and 
the expenses of them much ex- 
ceeded the value of the ship and 
freight. The master not beings able 
to procure money in any other 
manner, was compelled to borrow 
on a bottomry bond, charging ship, 
freight, and cargo. On the ^th of 
December, 1 839, the owner in London, 
on being shown a letter addressea 
to the agents of the lenders on 
bottomry, in which the great ex- 
penses of the repairs were stated, 
gave notice of abandonment to the 
underwriters on ship and freight. 
The ship arrived, and the freight 
was duly paid to the holders of the 
bottomry bond, under an order of 
the Court of Admiralty. The ship- 
owner sued the underwriters on 
freight as for a total loss. The 
jury found, on a special verdict, that 
the plaintiff had acted honafde with- 
out laches^ and as a prudent owner 
of a ship and freight, if uninsured, 
would act : 

Held, that in this case, which was one 
of constructive total loss, the master 
might have abandoned at Pemam' 
bucOf but that havins there elected 
to repair, he must oe treated for 
that purpose as the agent of the 
owner, whose acts bound the owner : 

Held also, that as the special verdict 
did not find that the owner, if on 
the spot, would not have repaired 
the smp, the Court could not infer 
that he would not have done so.^> 
Benson v. Chapman, 2 H. L. Cas. 
696. 

See Briatow v. Whittnore, 9 H. L. 
Cas. 391. 

21. Ahandonment^Freigkt.-'The owners 
of a vessel insured ship and freight, 
but, in consequence of disasters at 
sea, totally abandoned the ship, 
which, however, arrived in port, ana 
freight was actually earned and 
paid ; but it was received by the 
underwriters on ship as incident to 
the abandonment : 

Held, that the owners could not recover 
k2 
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against the underwriters on freight. 
— ScotHsh Marine Inmrance Company 
V. Turner, 4 H. L. Cas. 312, «. 

22. SeawortJutte»8.^Bj the law of Eng- 
landf in a time-poliqv effected on a 
Tessel then at sea, there is no im- 

Elied condition that the ship shonld 
e seaworthy on the day when the 
policy is intended to attach. — Gibion 
y. Small, 4 H. L. Gas. 353. 

Per Lord CampbeU : There is not, in 
a time-policy effected on a vessel 
then ahroad, any implied condition 
whatever as to seaworthiness ; not 
even as to the time when the vessel 
sailed on the voyage daring which 
the policy attaches. — Id. 

Qucere, whether there is an]^ such im- 
plied condition in a time-policy 
effected on an ontwaid-hound ship 
lying in a British port where the 
owner resides? — Id. 

A policy of insurance was effected in 
London on the 27th of November, 
1843, on a ship then abroad, *' lost or 
not lost, in port and at sea, in all 
trades and services whatsoever and 
wheresoever, dnring the sjMuse of 12 
etleadax months, commencing on the 
25th September, 1843, and ending 
on the 24th September, 1844, both 
days included." To a declaration 
for a total loss on the 14th October, 
1843, by perils of the sea, the de- 
fendant pleaded that "ship was not, 
at the tmie of the commencement 
of the risk in the policy of insurance 
mentioned, nor at the maMng of the 
said insurance, nor on the said 25th 
September, 1843, in the declaration 
mentioned, seaworthy or in a fit and 
proper condition to go to sea ; but, 
on the contrary thereof, was wholly 
nnseaworthy." It appcHured in evi- 
dence that on the 24th Febmarv, 
1843, the ship was at sea severely 
damaged, ana in that state it suc- 
ceeded in reaching Madras in the 
course of the following day. The 
verdict found the plea to be proved 
infant: 

Held (affirming the judgment of the 
Gourt of Exchequer Ghamber, which 
had reversed a previous judgment 
of the Gourt of Queen's Bench), that 
this plea did not afford a defence to 
the action, for that there was no 
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implied condition that theship should 
be seaworthy on the day when the 
policy was intended to attach. — 
Gibson v. Small, 4 H. K Gas. 353. 

23. MisrqtreseniaHon. — jP. applied to an 
insurance office to effect a policy on 
his life. He received a form of 
''Proposals" containing questions 
requiring to be answered. Among 
those were the following : ^ Did any 
of the party's near rations die A 
consumption or any other pulmonary 
comphunt?** and '*Has tibe party^s 
life been accepted or refused at any 
office ?" To each of these questiens 
F. answered "No." The answers 
were false. F. signed the proposals, 
and a declaration accompanying 
them, by which he agreed " that the 
particulars mentions in the above 
proposals should form the basis of 
the contract." The policy mentioned 
B&venl things which were "war- 
ranted" by F. The subjects of these 
two answers were not included in 
sudi warranty. The policy also con- 
tained a proviso, that " If anything 
so warranted shall not be true, or £c 
any circumstanoe material to this in- 
surance shall not have been truly 
stated, or shall have been misrepre- 
sented or concealed, or any false 
statements made to the company in 
or about the obtaining or ^ectinff 
of this insurance," the poli^ should 
be void, and the moneys paid should 
be forfeited : 

Held, in an action on the poliey, re- 
versing the judgments of the CJourts 
of Ezdiequer and Exchequer Gham- 
ber in Ireland, that it was a misdi- 
rection on the part of the judge to 
leave it to the jury to say whether the 
answers to the two questions were 
material as well as f^lse, and if not 
material that the plaintiff was en- 
titled to the verdict. The represen- 
tation being part of the contract, its 
truth, not its materiality, was in 
question. — Anderson v. FibtgerakL 4 
H.L.Gas.484. 


INTENTION. 

Where parties to a deed of settlement 
contemplated several states of cir- 
cumstances, and there is found on 
the face of the instrument a dear 
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and diaiinct intention to provide for 
one event which has precisely 
happened, the temiB of gift so ex- 
pressed are not to be superseded, 
nor their effect destroyed, by any 
ambigoity of terms nsed solely in 
reference to other events, or states 
of circumstances, which have not 
happened. — Dill v. Haddington 
(Earl), 8 CL & F. 168. 

INTEREST. 8es Bills and Notes, 2. 
Excise. Mabriaqe Settlement, 
16. Mortgage, 1. Practice. 

1. ■/. Jf. having recovered judgments 

against W. L. upon warrants of 
attorney, which purported to carry 
interest, and having by the decree 
been made aocountfU)le for the rents 
received from IF. Zr.'s estates with 
interest: 

Held, that under the circumstances the 
judgments ought also to carry in- 
terest.— ifoivon y. Evana. 3 01. & F. 
159. 

Where money is payable, but not paid, 
though not through the fault ot the 
person bound to pay it, he is liable 
by the law of Scotland^ unless he 
oonsigps it (pays it into Court) to 
pay mterest upon it. And the 
doctrine was applied even where the 
person liable io pay the money had 
mstituted a suit of multiplepoinding 
to have it decided to which of two 
contesting parties he was bound to 
make the payment. — MacneU v. Jolly ^ 
2 Dow & G. 454 ; Napier y. Gordon, 
Id. 461. 

2. A testator gave all his freehold and 

leasehold estates to trustees to the 
use of other trustees for a term ; on 
trusty if there should be issue of his 
marriage, to raise 20002. a year for 
his wife for her life, in lien of dower ; 
and if there should be younger chil- 
dren, to raise portions for them, to 
by paid to them in equal shares, in 
default of appointment by the wife, 
at the age of 21 if sons, and 21 or 
marriage, if daughters ; but if these 
events should happen in the wife's 
lifetime, then the shares to be vested 
interests, payment to be postponed 
till her death, and the ^ustees of 
the term to raise in the meantime, 
out of the rents, &a, sums equal to 
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interest on the portions for their 
maintenance ; ana on farther trust, 
in case of the insufficiency of the 
personal estate for payment of debts 
and legacies which should become 
payable under the will, to raise, qfUr 
ike mf^B death, by sale or mortgage, 
or out of the rents, &o. of the pre- 
mises comprised in the term, a suffi- 
cient sum to pay said bequests or 
legacies. Subject to the term, the 
testator limited the estates to the 
first and other sons of his marriage 
in tail inale,^ remainder to daughters 
in tail, and in default of issue, to his 
wife for life, in lieu and discharge 
of dower, ana of all provision made 
for her by his own or his father's 
will, with divers remainders over. 
He then save a great numbeur of 
pecuniary kgacies, some to be paid 
m any event, and with interest, 
others to be paid only in the event 
of his leaving no issue, and not 
expressed to bear interest ; and of 
these latter, some were directed to 
be vested in stock for the benefit of 
relations for life, remainder to their 
children. And after directing that 
all the legacies should bear interest 
from the time they should become 
respectively payable, and be raised 
and paid aocorodn^ly, he chai]p^ the 
estates and premises comprised in 
the term with payment of such debts 
and legacies in case of the insuffi- 
ciency of his personal estate, and he 
directed the trustees to raise the 
same, pursuant to the trusts vested 
in them for that purpose. The 
testator died without issue; his 
personal estate was exhausted in 
paying debts and the legacies that 
were directed to be tn any event, 
and which were declared to have 
priori<ar. The questions were, when 
were the other legacies to bear inter- 
est, and how was it to be paid? 

Held, that the unpaid legacies were 
well charged on the hmds com- 
prised in the term, but not to be 
raised until after the death of the 
testator's wife, and that interest on 
them should be paid during her life 
out of the rents and profits of 
the said lands. — MilUown (Earl) v. 
Trench, 4 01. & F. 276. 

See Ma$$^ v. Lloyd, 10 H. L. Cas. 
248. 
k3 
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Interest — canUnuecL 

3. B. mortgaged oertaio premises to L. 

The premises were required to be 
partly pulled down and rebuilt. P. 
undertook to perform the work, but 
required security for the payment. 
An agreement was entered into be- 
tween B., Z., and P., by which L. 
consented to become tenant of part 
of the premises when rebuilt, and 
to take a lease of them from P., to 
whom B. had assigned his interest 
for a term of years, and to pay 
P. 1000 ;. for the lease, and 250 L a 
year for rent. The premises having 
been rebuilt, L, entered into posses- 
sion, but as no lease was granted by 
P., did not pay the 1000/., nor the 
250 L a year rent. In a suit after- 
wards instituted by P., and to which 
both B. and L, were parties : 

Held, that the accounts of what was 
due to L. on the mortgage were 
not to be taken with annual rests, 
as the accounts on the other side 
could not be taken in the same 
manner, either as to the 1000/. or 
the 250/. a year rent. — Page v. Lin- 
toood, 4 CL & F. 399. 

4. J9. up to a certain period, made up 

half-yearly acknowledgments of the 
balances due from himself to P. On 
one occasion he gave an acknow- 
ledgment of a gross sum due from 
himself to P. ; a part of the sum 
thus aclmowledged to be due was 
formed of compound interest. B.^ 
by a subsequent agreement with P., 
bound himself to make up half 
yearly balances, and to pay the sums 
found due in respect of the buildii^ 
as the different parts of the work 
were finished and valued. B, did 
not keep up these payments : 

Held, that when accounts were de- 
creed, P. was not entitled to have 
them calculated with half yearly 
rests, the agreement not necessarily 
giving him any such right, and the 
precedent of the acknowledgment 
not establishing this as a settled 
mode of dealing between the parties, 
if such a mode could be 1^^ by 
agreement or practice. 

Qucere, whether it could be legal? — 
Fage v. Broom, 4 01. & F. 436. 

5. On a judgment afi^rmed on a writ of i 
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error, the House of Lords gi^es 
interest from the day of its affirm- 
ance by the Exchequer Chamber, 
pursuant to the provisions of the 
statute 3 & 4 Will, 4, c. 42, s. 30.— 
Garland v. Carlisle, 5 OL & F. 354. 

6. A Scotchman in CalcuUa opened an 
account with a banking and agency 
house there in 1786, and died in 
1810, having been insane from 1793. 
A partner m the house, being in 
Scotland in 1812, inclosed, in a letter 
^to the customer*s relatives there, an 
account current with him from 1787 
to 1810, signed by the firm, bring- 
ing out annual balances in his &vour 
composed of annual accumulations 
of Indian interest ; the last balance 
expressed *' to bear interest at 9 per 
cent, per annum." In 1835, the 
customer's relatives obtained admin- 
istration of his estates, and prose- 
cuted actions, which were before 
commenced in the Scotch Oourts on 
the account current, against another 
partner who joined the firm in 1793, 
and continued a partner through 
several changes till 1820 ; and they 
claimed interest at 9 per cent, upon 
the last balance in 1810, and upon 
the annual accumulations tboreof 
since: 

Held, by the Lords, first (concurring 
with the Oourt below), that a debt 
was sufficiently constituted against 
the firm by the account rendered by 
them, together with interest at 9 per 
cent, on the last balance in 1810, 
down to final decree, and that one 
partner was bound by the account 
so rendered; secondly (differing 
from the Oourt below), that the 
debt did not cany compound in- 
terest from \%\0,--F€rgu99ony,Fyffe. 
8 01. & F. 121. 

There cannot be a title to compound 
interest without a contract express 
or implied, or custom. — Id. 

By the law of England, a contract for 
compound interest is not valid, ex 
cept in mercantile accounts current 
for mutual transactions. — Id, 

7. A suit was instituted in the Oourt of 
Ohancery in Ireland hj the trustees 
of ^.'s will, for carrying the trusts 
thereof into execution, and for ad- 
ministration of his estate ; and B. 
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one of tbe defendants thereto, and 
who was entitled to the residae of 
A .'s estate, having died before decree, 
bills of revivor, and supplemental 
and amendment, were filed by the 
plaintifEs in the original suit, against 
B/s personal representatives, and 
against all the parties interested 
nnder his will in his real and per- 
sonal estates ; and a decree was 
made, diiecting accounts to be taken 
of the personaJ estates, debts, and 
legacies of A. and B, respectively. 
By a subsequent decree, affirmed by 
ihe House of Lords, certain unpaid 
legacies of B,, and the interest on 
them, were declared, in the event of 
his personal estate being found in- 
sufficient, to be charged on his real 
estates ; the principal not to be raised 
until after the death of C, the tenant 
for life thereof under B'a will, but 
the interest to be paid out of the 
rents and profits during C/s life. On 
a question subsequently arising be- 
tween C. and D.y the tenant in tail 
of the real estates, after (7.'s life 
estate, whether a fund in Court, part 
of ^.*s personal estate, should be 
applied exclusively in payment of 
arrears of interest on the legacies, or 
rateably in payment of the legacies 
and of the interest ; the Master of 
the Bolls and Lord Chancellor of 
Ireland^ made orders directing the 
fund to be applied exclusively in 
payment of the arrears of interest ; 
and the Lord Chancellor refused to 
direct an inquiry as to how much of 
the fund in Court was principal, and 
how much accumulated interest : 

Held, on appeal against these orders, 
that any question as to the applica- 
tion of B.'b personal estate could not 
be re^larly adjudicated in this form 
of smt, between the co-defendants 
C. and D, ; and the orders appealed 
from were af&rmed, with a variation 
and declaration that they should be 
without prejudice to any question 
between C. and D. as to the manner 
in which the principal and interest 
of the legacies should be paid. — Coote 
▼. Trench, 9 CL & F. 74. 

8. T^ a solicitor, had, by a sale to his 
clients of premises which really be- 
longed to himself, but the knowledge 
of which fact he concealed from 
them, been guilty of a breach of 
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trust in his character of a solicitor. 
He had made a large profit on the 
sale, was ordered to pay back the 
amount of this profit, with the full 
amount of interest given in cases of 
breach of trust, namely, 6 per 
cent. — Tyrrellv. Hie Bank of London, 
10 H. L. Cas. 26. 

9. If the principal of a child's portion 
is not raisable till the death of father 
or mother, though the title to the 
portion may be vested, interest on 
it will not be payable till that time, 
except on express words. — Massy v. 
Lloyd, 10 H. L. Cas. 248. 

Lord Cottenham^s observations on the 
point in MilUoum (Lord) v. Trench, 4 
CI. & F. 307-8, adopted.— /rf. 

INTERPLEADER. See Multiple- 

POINDING. 

The directors of the E. I. Co. having 
in their hands the sum of 5577 /. 
arising from the sale of goods con- 
signed to ^. & Co., on which (7., 
owner of the ship on board of which 
the goods had been brought into the 
E, I. Co.'s docks, claimed to have a 
lien for freight, paid 2000 /., part of 
said sum, U>B,& Co. on account, and 
849 L to C, An action having been 
afterwards brought by C. for 1908 1, 
the residue of his claim, and B, & 
Co. having threatened an action for 
the whole balance 'Remaining in the 
directors* hands, the latter filed a bill 
of interpleader against (7. and B. & 
Co., and paying that balance into 
Court, obtained an injunction to 
restrain the proceedings at law. 
The cause was heard, and a decree 
pronounced, directing an issue to be 
tried at law between C. and JB. & fio., 
in which C ultimately establi^ed 
his claim, the directors taking no 
part in that proceeding. The sum 
paid into Court being insufficient to 
answer C.'s claim with the interest 
that had accrued thereon during a 
protracted litigation, the directors 
were ordered, on the hearing of the 
cause on further directions, to pay 
into Court, as subject to C.'s lien, 
the 2000 1 which they had already 
paid io B,8i Co. : 

Held, by the House of Lords, that thia 
latter order was inconsistent with 
k4 
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the principles of an interpleader 
suit ; that the plaintifb in that suit 
having paid into Court under its 
order the whole sum which was the 
subject of interpleader, were dis- 
charged from f artner obligation ; that 
the protracted litigation which in- 
creased the daim of one of the con- 
flicting defendants beyond the sum 
in Court, being caused not by the 
plaintiffs, but by the other conflict- 
ing defendants, who were parties to 
the appeal, and the monej being 
paid to them, and never havmg been 
the subject of the interpleader suit, 
they were the parties reaUy liable to 
satisfy the claim established by C. 
with costs. — East India Company v. 
Campion, 4 CI. & F. 616. 

INTESTATES* ESTATEa /SfeeCsowN. 

1. Monev paid to one Sovereign in right 
of tne Crown to the produce of 
intestates' estates where there is no 
next of kin, cannot, if improperly 
psid, be rc^vered from that Sove- 
reign's successor. The nominee of 
the Crown taking out administra- 
tion to the estate of an intestate, is 
under the same obligation as any 
other administrator. The 15 VixA, 
c. 3, onlv dispenses with tiie neces- 
sity of his giving the usual bond to 
the ordinary, but imposes on him all 
the duties and liabilities of a private 
administrator. If he improperly 
pays to the Crown part of the in- 
testate's effects, though such pay- 
ment is made under the authoritv 
of a warrant under the sign manual, 
he makes hiinsel5 personally liable 
to restore it to parties afterwards 
proving themselves legally entitled. 

^ --The AUomey General v. Edhler, 

• 9 H. L. Cas. 654. 

Upon his death that liability only 
continues against his personal re- 
presentatives, and not against his 
successor in office. But that suc- 
cessor may make hiTni^lf personally 
liable for the acts of his predecessor, 
as by taking out letters of adminis- 
tration de bonis non to the same 
estate. — Id, 

Where the nominee of the Crown 
had improperly paid money (thus 
coming to his hands) to the then 
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Sovereign, and the succeeding nomi- 
nee of the Crown had taken out 
letters of administration de b<mi$ 
non to the same estate, and, in a 
suit by the next of kin against him, 
had only contested the &ct of the 
claimants being truly the next of 
kin, and denied, if they were so, 
liability to pay interest on the sum 
claimed: 

Held, that this was in substance an 
admission of liability to pay the 
principal to the next of kin, and the 
claimants having satisfactorily es- 
tablished their title to that charac- 
ter, the liability to pay interest 
followed, as of course, on the lial^- 
lity to pay principal — The AUomeu 
General V. KbhUsr, 9 H. L. Cas. 654. 

il., a defendant, as administrator on 
the nomination of the Crown, in a 
suit by the alleged next of kin, 
died; B,, his successor in office, 
took out letters de bonis wm. A bill 
to revive the suit was filed, and 
an order made thereon recited the 
praver of the bill thus : " that the 
said suit and proceedings, which 
had so become abated as aforesaid, 
might be revived, and be in the 
same plight and condition against 
B, as they were at the time of the 
death of A,, and that the pluntifb 
might have the same relief against 
B, as they would have been entitled 
to and had against A. had he still 
been living," and then added, ^ which 
is herebv ordered by the Court aa 
prayed :^' 

Held, that this order did not of itself 
create any liabilitv in B., but merely 
put the suit in the same state as it 
had been in before ul.'s death.— /d 

No costs were given.— JUL 

"INTIMIDATION.'' 

A count charging defendants with 
conspiring **to cause and procure 
divers subjects to meet together in 
lara^e numbers for the unlawful and 
seditious purpose of obtaining, by 
means of the intimidation to M 
thereby caused, and by means of 
the exhibition and demonstration of 
great physical force at such meet- 
ings, ** changes in the government, 
laws, and constitution of the reahn,** 
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" Intimidation "-^-conlmtied. 

is bad ; first, because " intimidation" 
is not a technical word having a 
necessary meaning in a bad sense ; 
and secondly, becafuse it is not 
distinctly shown what spede of 
intimidation is intended to be pro- 
duced, or on whom it is intended 
to operate.— O'CbfweW ▼. Tht Quicen, 
11 CL & F. 166. 


nUSH TENANTRY ACTS. SeeAjPFi- 
DAVIT. Leases for Lives. 

1. Notice in 1810, fbder the Tenantry 
Act, b^ a landlord to a tenant of a 
lease for lives, renewable for ever, to 
pay his several fines, and to renew. 
Tenant ready to pay his fines imme- 
diately on notice; but a difficully 
arises respecting collateral matters 
of encroacnment and breach of cove- 
nant, and a correspondence on these 
points takes place between the 
parties ; in point of fact, no tender 
of the fines is made till upwards of 
three years after the notice : 


Held, that as the landlord knew that 
the tenant was always leadv to pay 
the fines, and that as the difficulty in 
the way of renewal arose from a 
collateral matter, the principal of 
neglect or unreasonable delay did 
not apply here, as the landlord might 
have accepted the fines, and renewed 
without prejudice to his rights as to 
the collateral points ; and that the 
want of tender, under the circum- 
stances, was immaterial, as the tenant 
knew that the fines though tendered, 
would not be accepted. Adjudged 
that the tenant was entitled to a 
renewal, reserving the rights of the 
landlord to the collateral matters. — 
Trant v. Dwyer, 1 Dow & 0. 126. 

2. Tenant pays money into Court, under 
the Tenantry Act, to save his for- 
feiture. The six mouths allowed 
b^ the statute expire on the 18th 
January, 1824^ on Sunday. The 
tenant files his bill to redeem, in 
the Excheauer, on Saturday the 
17th; and the Court not being then 
attin^, and none of the barons being 
in town, one of them residing near 
Dublin^ makes an order, dated the 
17th, to pay the money into the 
Bank of Irdcmd. This order is on 
the same day left wiUi the Ac- 
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countant G^eral, and the money is 
paid to his account on the 19th, and 
he certifies its being paid in of that 
date. The Court, on tiie motion of 
the tenant, makes an interlocutory 
order on the Accountant General to 
alter the date of his certificate from 
the 19th to the 17th ; but this order 
reversed on appeal, as standing in 
the way of a tiborouffh investigation 
of the merits at the hearing. — Veseu 
v. Bodkin, 1 Dow A C. 466. 

3. For the purposes of the Irish Ten- 
antry Act (19 & 20 Oto. 3, c. 30) a 
mortgagor in possession (without 
notice of the mortgage to tne land- 
lord) is the a^nt of the mortgagee 
to receive notice of a demand of the 
fines to be paid on the renewal of a 
renewable lease for lives.— (7a/&rat^ 
V. Cooper, 8 H. L. Cas. 316. 

The statute is addressed solely to courts 
of equity, and was intended not 
only to protect the assignee of a 
lease against neglect, but to enable 
the landlord to secur^ himself by his 
vigilance against the misconduct of 
his tenant. 

Where the tenant has assigned the 
whole interest by way of mortgage, 
but remains in possession, and no 
notice of the mortgi^ is given to 
the landlord, a notice to the mort- 
gagor in possession to renew is suffi- 
cient, and if payment of the fine is 
unreasonably neglected, neither the 
mortgagor nor mortgagee can come 
to equity for relief .—/d. 

An assignee of a lease is liable to all 
the covenants which run with the 
land, whether the assignment is ab- 
solute or by way of mortgage.—- /cj. 

And, as a general rule, the mortoagee 
will be bound by the acts of the 
mortgagor, whom he has suffered to 
remain in possession. That would 
have been so before the statute, and 
is BO under its provisioDs.— /d. 

The register, in such a case, is not 
notice to the landlord of the mort- 
gage. A mortgagee is equally ** an 
assign" within the statute, whether 
the mortgage is registered or not.— 
Id. 

Per Lord WemleydaU: The demand 
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of the fines ought not to be made, 
at the option of the landlord, on the 
tenant or his assign, but on him 
whom the landlo^ would, under 
existing facts, reasonably consider as 
the person entitled to ask for a re- 
newal. — GalhraUk ▼. Cooper, 8 H. L. 
Cas. 315. 

4. The 6th section of the 12 & 13 Vict. 
c. 105, is exceptional, and applies to 
all cases where there is some pe- 
culiar and extraordinary belonging 
to an estate which under that statute 
is converted from a leasehold for 
lives, renewable for ever, into a fee 
farm tenure. — Donegall {Marquis) v. 
Layard, 8 H. L. Cas. 460. 

Buch a conversion took place. The 
affidavit in support of the claim for 
extra compensation stated the opi- 
nion of tiie solicitor " that but for 
the passing of the Act, the majority 
of the tenants of the Donegall es- 
tate holding such renewable lease- 
holds would willingly have paid sub- 
stantial sums of money as a consider- 
ation for fee farm grants,** that 
since the passing of the Act the 
tenants had not been willing to do 
BO ; but that some had agreed to 
pay increased rents, and that in his 
opmion the difference was "an 
amount equal to two years* purchase 
upon the annual value of the pre- 
mises :" 

Held, that this was not sufficient to 
constitute an exceptional case within 
the section. — Id, 

5. Septennial fines only become pay- 
able under the 19 & 20 Geo. 3, c. 30 
(the Irish Tenantry Act), where the 
non-payment of a fine on the drop- 
ping of a life in a renewable lease is 
the fault of the tenant. The right to 
snch septennial fines is given by the 
Act as a consequence of the tenant*s 
neglect. — Aldujorih v. AUen, 11 H. 
L. Gas. 549. 

Where such renewal fine, and the rent, 
&c., have been properly calculated, 
and the calculation transmitted to 
the landlord or his agent, and ad- 
mitted to be correct, and an ofEer to 
pay the amount has been made, 
accompanied bv a demand for a 
renewal, and the grant of the re- 
newal has been postponed for the 
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landlord*s convenience, he cannot 
afterwards, by imposing conditions 
and requiring proof of the tenant's 
title, open up the whole matter, and 
mtike the delay, which thenceforward 
occurs, the ground for demanding 
septennial fibies, and relay on the 
refusal to pay them as a cause of 
forfeiture. — Aldworth v, AUen, 11 
H.L.Ga8.549. 

A. granted a lease for three lives re- 
newable for ever. In 1844 two of 
the lives having dropped, the tenant 
sent in a demand for renewal, to- 
gether with the calculation of rent, 
fines on the dropped lives, &c., and 
an offer to pay what was due. The 
account was acknowledged to be 
correct, but the renewal was put off 
on account of the landlord's absence 
from Ireland. In 1845 and 1846 a 
correspondence occurred between the 
agents, and on the part of the land- 
lord the tenant was required, by a 
given day, to prove strictly his title 
to renewal, and also to pay all the 
renewal and septennial fines calcu- 
lated up to that time. These last 
were demanded, under the statute, 
as a consequence of the non-pay- 
ment of the ordinary renewal fines 
when originally demanded. These 
conditions were not complied with, 
and some years afterwards a bill was 
filed to compel a renewal : 

Held, that the tenant was entitled to 
a decree for renewal without paying 
the statutory septennial fines. — Id. 

mBITANT AND RESOLUTIVE 
(PEOHIBITOEY AND PENAL) 
GLAUSES. See Entail. 


ISSUE FROM GHANCERY. See 
Ghancery. Heir. Legitimacy. 

1. On a bill to carry the trusts of a 
will into effect, two questions were 
raised : one of law, on the construc- 
tion of the will ; the other of fact, 
as to the legitimacy, to be ascer- 
tained by the trial of an issue : 

Held, that the judge exercised a sound 
discretion in directing the issue first, 
and dedining to decide the question 
of law until the plaintiff established 
his tight to ask for that dedaion by 
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showing that he filled the character 
he had assumed. 

Qucsre^ whether Lord Eldon meant 
what was ascribed to him as ap- 
proving the contrary practice, m 
Gordon v. Gordon, 3 Sw. 468 ?— 
Malone v. Malone, 8 CI. & F. 179. 

Where a plaintiff claimed as heir 
male of B. M., deceased, stating in 
his bill that he was R, if.'s eldest 
son, bom after his marriage with 
plaintifiTs mother, and naming a 
specific date of the marriage. — Id, 

Held, 1. That the question of ^lain- 
tilTs lentimacy would be satisfac- 
torily determined by an issue in 
terms **to try wheUier he was the 
heir at kw of R. M., 8io:'—Id. 

2. That although a marriage of 
the date stated in the bill, and 
proved by the depositions of the 
witnesses in the cause, would dis- 
prove the plaintiffs title ; and a 
marriage of a different date estab- 
lishing his legitimacy was proved by 
the same witnesses at the trial of 
the issue ; these were not suf&cient 
grounds for dismissing the bill with- 
out further investigation, it appear- 
ing that the witoesses on both 
occasions deposed correctly to the 
main facts, but were under a mis- 
apprehension of the dates. — Id. 

Where a Court of Equity directs an 
issue in a cause in which there are 
many parties, and selects some to 
have the conduct of the trial, giving 
aU leave to attend, all the parties 
are bound by the result. — Id. 

An order directing an issue " with the 
consent of all parties in the cause," 
is erroneous, so far as it purports to 
be with the consent of an infant 
party. 

Qucere, whether, if the infant gave 
consent, he is bound by it ? But if 
the order for the issue was a right 
order to be made, if the infant 
had not consented, it is immaterial 
whether he ought to be bound by 
the consent or not, especially as he 
was relieved from the effect of the 
consent by being allowed, on coming 
of age, to make a new defence. — Id, 

Qucere, whether it is dear on the 
anthorities, that an infant de- 
fendant, in a case such as this, is 
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entitled, after coming of age, to put 
in a new answer and make a new 
defence ?^Malone v. Malone, 8 CI. & 
F. 179. 

2. To a bill by the rector for an account 
of tithes against the owner and 
occupiers of land in the parish, they 
set up a modus of 13/. 6^. 8e/., pay- 
able half yearly ; and they showed 
receipts for that payment under 
various descriptions, as " rent for the 
rectory," and " prescribed rent due 
to the rector," from the year 1637, 
with some interruptions ; and also 
receipts for a payment of 8 a. 9^^., 
which was supposed to be a payment 
in respect of tenths due from the 
rector to the Crown : 

Held, by the Lords, affirming a decree 
for an account, that the case made 
by the appellants would not warrant 
the Court to direct an issue to try 
the existence of the alleged modus, 
the evidence against it being free 
from doubt. A landowner cannot, 
like a rector, insist on an issue as a 
right, but in doubtful cases it is 
granted. — CkUma v. Ratne, 12 CI. & 
F.833. 

JOINT STOCK COMPANY. See Di- 
rection. Fraud. Partnership. 
Winding-up. 

1. By the deed of co-partnership of a 
joint stock company, certain forms 
were to be observed by any trans- 
feree of shares, before he could 
become a member of the company. 
A, purchased shares, and executed 
some of the acts required to consti- 
tute him a member of the company, 
but left one of these acts unexe- 
cuted : 

Held, that the execution of these acts 
was a duty cast on the purchaser for 
the benefit of the company, and that 
his non-execution of one of them 
did not enable him, as respected the 
company, to retire from his contract. 
A Joint Stock Marine Insurane 
Company had declared dividends, 
which, as it afterwards appeared, 
were not warranted by the real con- 
dition of the company. The law 
agent of the company, who was also 
a member of it, when applied to for 
information, mentioned these divi- 
dends as proofs of the flourishing 
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state of the oompany. The person 
to whom he so mentioned them 
became afterwards a porohaser of 
shares: 

Held, that he oonld not relieye himself 
from his contract on account of 
these representations : 

Held also, that the law agent of the 
company was not its agent to bind 
it in such matters; nor conld he bind 
it aa a partner, for a joint stock 
oompany is not like an ordinary 
partneruiip. bound by the acts of 
any indivicfual member of it. If 
the directors of a company agree to 
publish false statements of the 
affairs of the comipany, under sudi 
circumstances as snow a fraudulent 
intent to deceive, they are not only 
civilly liable to those whom they 
have deceived and injured, but 
may be criminally prosecuted and 
punished for conspiracy. — Bumes v. 
FemeU, 2 H. L Gas. 497. 

See Bain v. WkUehavm Rcdkaoy^ 
3 H L. Gas. 1 ; Bargaier. Shortridge, 
5 H. L. Gas. 297 ; Carron Oompany 
v. Maclaren, 5 H. L. Gas. 416; 
Venezuelan Company v. Kiech, L. R., 
2 H. L., Ill ; Oakea y. Turquand, 
h. B., 2 H. L., 839. 

2. The Irish statute, 33 Geo. 2, o. 14, is 

repealed, so far as joint stock banks 
in Ireland are concerned, by the Im- 
perial statute 6 Geo, 4, c. 42, though 
the former is not mentioned in tne 
latter statute, the provisions of the 
two statutes being entirely incom- 
patible with each other. — (fFlaherty 
y. Macdowell, 6 H. L. Gas. 142. 

A joint stock banking company in Ire- 
land ia within the provisiona of the 
8 & 9 Vict. c. 98.— /d 

3. There can be no remedy against a 

company registered under the 7 & 8 
Vict, c. 110, on any contract, in which 
a director of the oompany was a 
party, and in which ne was in- 
terested, unless the provisions of the 
. 29th section of that statute have 
been strictly observed. — Ernest y. 
NichoUs, 6 H. L. Gas. 401. 

A contract by the directors of one 
company to purchase the trade of 
anotner company, is not binding, un- 
less it is authorised by the deed of 
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settlement of each oompany, and is 
made according to its provisions. — 
EmeMt v. NichoUs, 6 H. L. Gas. 401. 

Qucere, whether, when directors have 
entered into a covenant which is 
void, their company can be liable for 
acts done in consequence of such 
covenant? what are the powers of 
directors ? — Id 

Gircumstances under which each com- 
pany was directed to pay its own 
costs.— /(]{. 

4. A public company was formed to 
erect certain worss, and borrowed 
money for the purpose, giving mort- 
gages to secure repayment with in- 
terest. By seveoral statutes the 
Exchequer Loan Gommissioners are 
authorised to advance money to 
assist in completing public works, 
and to take mortgages on the works, 
and on the tolls, profits, kc of such 
works, and priori^ is given to mort- 
gages given to the Gommissioners 
over mortgages made to private in- 
dividuals, except bond fide creditors 
who at the time of the advances by 
the Gommissioners are entitled to 
repayment. One of these statutes 
(57 Geo, 3, c. 34) provides, that 
where four-fifths m value of the 
creditors shall agree in writing that 
a priority over tioeir daims sludl be 
given to the Gommissioners, such 
consent shall be binding on all the 
creditors. The creditors of this 
company entered into an agreement, 
by which they consented to give the 
.Gommissioners* mortgage priority 
over their own securities *' in manner 
following:'' in the first place, thai 
the Gommissioners should, out of 
the annual rates, &a, be paid in- 
terest; in the nex^ that fhey 
should then be paid mterest ; and 
lastly, that the surplus should be 
then applied in discharge of the 
principal sum advanced by the Gom- 
missioners until that principal sum 
should be repaid, in prmrence to all 
other claims: 

Held, that an agreement giving this 
<;[ualified priority to the Gommis- 
sioners was valid under the statute. 
— SavAh Eaetem Company y. Jorim, 6 
H. L. Gas. 425. 

5. The 1 & 2 Will 4, a 24, gave the 
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GonmiiflBionetB, in case of default of 
payment, power to enter and seU. 
The 5 & 6 VicL c. 9, enacted that 
the property sold by the Commis- 
sioners shonld be held freed and 
discharged from all daim and de- 
mand of the mortoagors or of per- 
sons claiTning nn& them, in all 
respects, as if they were foreclosed, 
^ I^Tided that nothing herein con- 
tamed shall prejudice the rights ** of 
any creditors ''in respect of any 
sarplns" arising on the sale : 

Held, that nnder these statutes the 
Commissioners had a legal right to 
enter and sell ; that after their daim 
for interest had been satisfied, the 
surplus was liable for the interest 
due to the other creditors ; but that 
this liabilify could be enforced 
against the Commissioners only, and 
not against the purchasers. — South 
Eastern Qmpamt y. JorUn. 6 H. L. 
Cas.425. 

6. The funds of a joint stock company 
established for the purposes of one 
undertaking cannot be applied to 
another, and the attempt so to apply 
them, though sanctioned by all the 
directors, and by a large majorihr of 
the shareholders, is illegal. But 
where a company was established 
"for the erection, furnishing, and 
maintenance of an hotel, the carry- 
ing on the usual business of an hotel 
and tavern therein, and the doing 
all such things as are incidental or 
otherwise conducive to the attain- 
ment of the above objects ;" and the 
directors, while the hotel was in the 
course of being built, agreed to be 
let off, for a stipulated period of 
short duration, a large portion of it 
to the head of a Government de- 
partment for the business of his 
office, and evidence was given that 
such a letting was calculated to be 
productive <S advantage to the 
company in its intended business, 
and that a minority of shareholders 
had sanctioned the act ; it was 

Held, that the arrangement was valid 
within the words of the dause, *' all 
sudi things asare inddental or con- 
dndve to the attainment** of the 
objects for which the companywas 
established.— <8^tfiifW0ft V. 2%s Wett- 
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mi$uter Palace H<M Qm^any, 8 H. 
L. Cas. 712. 

The Lords Justices were divided in 
opinion as to the propriety of the 
l^ce-ChanceUor's decree, and so no 
costs were given in this House. — 
Id. 


JUDGEa iS^ Counsel, 2. 

1. The judges win decline answering a 

^estion put by the House of Lords, 
if that question is not confined to 
the strict legal construction of ex- 
isting ]aws.--/n the Matter of the 
London and WeginuMter Bank, 2 CL 
& F. 191. 

2. The House of Lords has a right to 

require the judges to answer abstract 
questions on existing, law. — Mac- 
naghten's Case, 10 CL & F. 200. 

3. A public company, whidi was incor- 

porated, filed a bill in equity affainst 
a landowner, in a matter lugdy in- 
volving the interests of the com- 
pany. The Lord Chancellor had an 
mterest as a shareholder in the 
company to the amount of several 
thousand pounds, a fact which was 
unknown to the defendant in the 
suit The cause was heard before 
the Vice-chancellor, who granted 
the rdief sought by the company. 
The Lord ChanoeHor, on apiMaaJ, 
affirmed the order of the Vice- 
chancellor : 

Held, that the Lord Chancellor was 
disqualified, on the ground of in- 
terest, from sitting as judge in tiie 
cause, and that his decree was, 
therefore, voidable, and must, con- 
sequently, be reversed. — Dimes v. 
Orand Junction Canal Company, 3 H. 
L. Cas. 759. 

Held also, that the Vice-Cbancellor is, 
under the 53 Geo. 3, c. 24, a judge 
subordinate to, but not dependent 
on, the Lord Chancellor, and that, 
consequentiy, the disqualification oi 
the Lord Chancellor did not affect 
him ; but that his decree might be 
made the subject of appeal to this 
House. — Id, 

4. Before a decree made bv the Vice- 

Chancellor can be appealed against, 
it is required to be enrolled. The 
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enrolment is the act of the Lord 
Chancellor : 

Held, that the act of enrohnent, though 
performed by a Lord Chancellor 
disqualified by interest from adju- 
dicating in the cause, was not af- 
fected ov his disqualification, but 
was valid for the purpose of bring- 
ing up the appeal to this House. — 
Dimes ▼. Grand Junction Canal Com- 
pany y 3 H. L. Cas. 759. 

The judges are not to be consulted on 
a claim to sit and vote in the House 
of Peers. — The Wensleydale Peerage 
Case, 5 H. L. Cas. 958. 


JUDICIAL FACTOB. 

In a creditor's suit, a Scotch Court is 
not bound to appoint a common 
agent, but may entrust the per- 
formance of his duties to the hands 
of a judicial factor. — HamiUon v. 
LiUl^ohn, 4 CL & F. 20. 

JURISDICTION. See Chancery. 
Domicile. Foreign Court. 

Foreign Law. Foreign Sove- 
reign. Infant. Practice. 

1. The Spiritual Court is prevented by 

the Act 27 Cho. 3, c. 44, from pro- 
ceeding against clergymen, as well 
as laymen, for fornication or incon- 
tinence, after the expiration of 
eight months from the time of the 
offence committed pro aaiute animcB 
ei reformatione morum : but ^ the 
Court may take cognizance of 
charges of that description against 
clergymen after the expiration of 
the eight months, with a view to 
suspension or deprivation, or other 
punishment merely clerical. [Plain- 
tiff in prohibition not allowed his 
costs where, though he succeeded in 
a minor point, he failed as to the 
main object.] — Free v. Burgoyne, 1 
Dow & C. 116. 

2. Jurisdiction of the Lord Chancellor 

in the Court of Chancery, to control 
the authority of the parent over the 
children, or to deprive him of their 
care and custody, for proper cause, 
long acknowledged and acted on in 
the Court below, now for the first 
time affirmed, on appeal by the 
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House of Lords.— TFe22es2^ v. Wel- 
leeley, 1 Dow & C. 152. 

3. Error assigned ; for that it appeared 

by the record that, on certain 
issues, the jury had given no verdict 
at all, and that it did not appear 
upon the record that both parties 
had given their consent to such 
discharge: 

Held, by the Lords affirming judg- 
ments of the King's Bench and 
Exchequer Chamber, that this is no 
error, as the judges may of their 
own authority discharge the jurors. 
---Potoel V. SonOt, 1 Dow & C. 56. 

4. Though the Court of Chanceiy can- 

not review or correct a decree of 
the Court of Exchequer, yet where 
such decree has been obtamed coUu- 
sively and fraudulentiv, a parW 
whose interests are afirected by it 
may raise, in the Court of COiancery, 
either as actor or defender, a ques- 
tion as to its validity. — Bandon v. 
Becher, 3 CI. & F. 479. 

5. The Court of Session is competent 

to entertain a suit by the prosecutor 
against the Presbytery, for trials 
and settlement according to the 
presentation.— ^uc^terarder Presby- 
tery V. KinnouU iEarl)^ 6 CL & F. 
646. 

6. A bill was filed in Chancery in 

Ireland^ impeaching leases and 
mortgages as not in due execution 
of powers in a settlement ; also 
impeaching, on various grounds, a 
decree of the Court of Exchequer, 
and a sale in pursuance thereof, of 
the mortgaged estates, subject to 
the leases. When the cause came 
to be heard, the plaintiffs counsel 
informed the Court that no judg- 
ment would be required as between 
the plaintiff and mortgagees, an ar- 
rangement being in progress by 
which the mortgagees and pur- 
chaser under the Exche(][uer decree 
consented to a redemption of the 
estates, on payment by the plaintiff 
of a sum certain. The Loid Chan- 
cellor then heard counsel as to the 
validity of the leases, but conceiv- 
ing that the consideration of tiie 
question, as to the validit^r of the 
mortgages and sale, was withdrawn 
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by the arraocement, and that in tlie 
absence of^e purchaser he had no 
jnrisdiciion to give a decision on 
the leases ; he dismissed the bill as 
against the defendants, claiming the 
benefit of them : 

Held, by the Lords, on an appeal 
against a decree made on rehearing, 
which reversed the decree of dis- 
missal, that it was open to the 
Lords to consider the merits of this 
decree though not appealed from, 
and to declare that the arrangement, 
instead of withdrawing from the 
consideration of the Ck>urt the 
plaintiffs claim to relief against the 
mortgages and sale, was an admis- 
fflon of his right to that relief ; that 
the decree of dismissal was, there- 
fore, erroneous, and that it was 
competent to the Lord Chancellor, 
at the time of making that decree, 
to adjudicate as to the validity of 
the leases ; and the cause was re- 
mitted to the Ck>urt of Chancy, to 
be heard on that question. — Shuhy 
V. Lord Muaheny, 7 CL & F. 1. 

7. The House of Lords will, on appeal, 

interfere with the practice of the 
Courts below in respect of proce- 
dure, when the form of procedure, 
admitted below, appears to be in- 
competent, and to lead to dangerous 
reeMAr-Fleming ▼. DurUop, 7 CL & 
F.43. 

8. After the 1st day of August, 1866, it 

became competent to the Lord Chan- 
cellor, under the 5 & 6 WiU. 4, c. 76, 
s. 71, to make new appointments of 
trustees of chariiy estates and funds 
theretofore administered by corpo- 
rations.— B^pnoU y. Springfidd^l CL 
& F. 71. 

9. The Courts in Scotland have no power 

to appoint persons to administer 
personal property in England^ that 
power being exclusively vested in 
the English Ecclesiastical Courts ; 
and of that the Scotch Courts are 
bound to take notice. — PresUm v. 
MeMlle, 8 CL & F. 1. 

Qucere^ whether the Court of Session 
has the power to appoint trustees, 
where the trustees named by the 
author of a trust disposition decline 
to act— /rf. 16. 


Jurisdiction — continued. 

10. The law of the country where a con- 

tract is nukde, or is to be performed, 
funics tibe rules for expounding 
the nature and extent of its obliga- 
tions ; but the law of the country 
where it is sought to enforce per- 
formance of a contract, governs all 
questions as to the remedy and mode 
of proceeding, including lapse of 
time.— Fergusson v. F^e^S CL & F. 
121. 

11. The Act 5 & 6 WilL 4, c 76, creates 

a trust of the property of municipal 
corporations, and of the funds raised 
for the purposes of the Act, subject, 
like other property held in truii, to 
the jurisdiction of the Court of 
Chancery. Although the Act con- 
tains provisions for correcting abuses 
in respect of the borough property, 
there is nothing in it to exclude the 
ordinary jurisdiction of the Court of 
Chancery to prevent breaches of 
trust: 

Held, accordingly, by the Lords (af- 
firming the jud^ent of the Court 
of Chimcery), wat a bond given by 
the town council of a borough, to se- 
cure compensation out of tne bo- 
rough fund to an officer, for the 
profits of offices, some of which he 
continued to hold, was a breach of 
trust, and illegal. — Parr v. The AUor^ 
ney General, 8 CL & F. 409. 

12. The jurisdiction of the Court of 
Session is, by the 59 Geo. 3, c. 116 
(the Edinburgh Water Company's 
Act), taken away in "all actions or 
suits relative to the Act.** — Balfour 
y.ifaZa>/m,8Cl.&F.485. 

An action of declarator at the suit of 
the company's officer, to obtain a 
declaration of the company's right 
to rates, cannot therefore be brought 
in the Court of Session. The pro- 
ceedings to recover such rates must 
be taken before the Sheriff of Edin- 
burgh. 

Where a party disputing a rate insti* 
tutes proceeding before the sher^, 
to have the particular sum due from 
him declared, and the company's 
officer at the same time institutes a 
suit of declarator in the Court of 
Session to have the general right of 
the company as to the mode of cal- 
culating the rate declared a plea of 
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Ua aUbi pendens^ is no answer to snch 
eait-^Balfour t. Malcolm, 8 GL & F. 
485. 

13. A Scotchsnan, by deed duly made in 
the Sooteh form, appointed his wife 
and eight other persona, all domiciled 
and resident in Scotland, to be tutors 
and cnrators of his infant dauffhter. 
Upon his death, his widow and fonr 
omy of the eight accepted the 
tmsts of the dmd. The widow 
afterwards, with consent of her co- 
tmstees, brought the infant to Eng- 
land, and after residing for three 
▼ears in Tarious places there for the 
health of both, the widow died, 
recommending the infant to the care 
of the grandfather, who was then 
residing in England. The grand- 
father filed a Bill in Chancery, in 
the infantas name, for the sole pur- 
pose of making her a ward of Court, 
and preventing her removal to Scot- 
land ; upon a contest arising between 
him and Hhe Scotch tutors for the 
guardianship of the infant, the 
Lord Chancellor made an order in 
the usual form referring it to the 
Master to approve of proper persons 
to be guardians : 

Held, by the Lords (afifirming that 
order), 

1st. That the Scotch testamen- 
tary tutors were not testamentary 
guardians in England according to 
the Act 12 Car. 2, c. 21. 

2nd. That the Court had juris- 
diction to appoint guardians to the 
infimt, although her domicile and 
all her property were situated in 
Sootland.-^ohnatone v. BeatUe, 10 GL 
&F.42. 

3rd. That the Court was bound 
to appoint guardians to the infant, 
she being made a ward by the 
filing of the bill ; and although the 
Scotch testamentarv tutors had the 
exclusive control oi all her property, 
and were answerable to the Scotch 
Courts only, they had no authority 
over the infant in England, nor 
pNower to protect her, nor were en- 
titled by virtue of the deed of 
appointment, or by international 
law, to be confirmed or appointed 
her ffuardians in England. (DUun- 
tientunu Lord Brougham and Lord 
Campbell). 
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4th. That persons residing out of 
the jurisdiction may, if ouierwiae 
qualified, be appointed guardians 
jointly with a person who resides 
permanently wiUiin the jurisdiction. 

Quare, whether a bill filed to make an 
infant a ward of Court, ought not 
to allege some right or daim of the 
infant to property within the juris- 
diction, although untruly?— Jb^- 
9tons V. BeaUie, 1 CL & F. 42. 

See Stuart v. Bate, 9 H. L. Cas. 
440; Moorhouie v. Lord, 10 H. L. 
Cas. 272. 

14. The statute 6 & 7 WilL 4, c. 115, 

gives to persons dissatisfied wiUi 
anything tiiat has been done under 
its provisions, an appeal to the 
Quarter Sessions. This would not 
deprive a partv aggrieved of his 
riffnt to apply for the interference 
of a Court of Equilgr if he was in 
other respects entitled to that inter- 
ference.— ^eau/bf< (Duke) V. Neeld, 
12 CL & F. 248. 

15. N. and S. contracted with a railway 

company, jointly and severally, to 
execute railway works according to 
specifications and prices oontamed 
in a former contract between N. and 
the company. S. was to advance the 
money necessary for the execution 
of the works, and to receive frcmi 
the company all monies accruing 
due from them in respect of the 
works, and apply them in disdbaige 
of N.'b liabilities under his con- 
tracts. S. became a bankrupt at the 
completion of the works, and the 
company, after paying him and his 
assignees part of the monies due 
from them, refused to account with 
Ni for the balance, whereupon he 
filed a bill for an account against 
them and S.'b assignees : 

Held, that although the case against 
the company consisted of matters 
cognisable at law, yet, as there were 
complicated accounts between them 
and the other parties respectively, a 
Court of Equity was more compe- 
tent to take them, and to dispose of 
the whole case than a Court of Law, 
and the biU was sustained accord- 
ingly.— 7q^ Vale RaHway Campam 
y. Nixon, in. Jj.09A.in. 
See Foley v. HUl, 2 H. L. Cas. 28; 
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Ranger v. Great Western Railway, 
6H.L.Ca8.72. 

16. The Attorney General (after the 
passing of the statute 5 Vict, o. 5), 
filed an information in Chancery 
against the Mayor and Commonalty 
of London, alleging that the Crown 
was seised of the bed and soil of the 
River Tluimes ; that the defendants 
were conservators thereof, and in 
breach of their duty as snch conser- 
vators, had granted to divers persons 
(also made defendants) license to 
embank parts of the river, and had 
received fines for snch licenses, and 
that snch embankments were nui- 
sances ; and the information prayed 
that the rights of the parties might 
be ascertfuned, that the licenses 
might be declared void, and that 
injunctions might issue to prevent 
the completion of the embankments. 

• The defendants denied that the 

embankments were nnisanceSj and 
demurred to the rest of the bill for 
want of equity : 

Held, affirming an order of the Master 
of the B«lk, that the information 
was maintainable. — The Mayor of 
London v. The Attorney OenercU, 1 H. 
L. Cas. 440. 

Queere, whether, when an Act of Par- 
liament transfers jurisdiction from 
one Court to another, or grants an 
extension of the jurisdiction of an 
existing Court, it is necessary, in 
order to make the act binding on 
the Crown, that the Crown should 
be named therein ? — Id, 

17. A testator, by his will and codicils, 
gave R. A, large bequests, which he 
revoked by a final codicil, providing 
only a small weekly allowance for him 
during his life. The will and all 
the cecils having been admitted to 
probate, after litigation as to the 
last codicil in the Ecclesiastical 
Court, R, A. filed a bill in Chancery, 
alleging that the testator had exe- 
cuted the last codicil under influence 
of the residuary legatee, and false 
representations made at her instance 
respecting R. A.'» character, and that 
he had not been permitted in the 
Ecclesiastical Court to take any ob- 
jections to that codicil,, except such 
as affected the validity of the whole 
instrument; the bill, therefore, prayed 
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that the executors or residuary 
legatee might be declared trustee or 
trustees for R. A.: 

Held, on demurrer, that the Court of 
Chancery had no jurisdiction in the 
matter (disseniientUms Lord (htten- 
ham, Chancellor, and Lord Langdale, 
Master of the Bolls), and that the 
proper course would have been an 
appeal to the Judicial Committee of 
the Privy Council against the sen- 
tence of the Ecclesiastical Court. — 
AUen V. itPheraon, 1 H. L. Cas. 191. 

See Whicker v. Ewne, 7 H. L. Cas. 
124. 

18. A person whose name was upon the 
register of protests for non-accept- 
ance and non-payment of bills of 
exchange and promissory notes, es- 
tablished by the Scotch Acts of 1681 
and 1G96, and the 12 Geo, 3, c. 72, 
and 23 Geo, 3, c. 18, applied to the 
Court of Session for an interim in- 
terdict to prevent, so far as his own 
name was concerned, the publica- 
tion of a copy of the register. The 
Court decreed for the application : 

Held, by the Lords, reversing that de- 
cree, that the interdict ought not to 
have been granted, and al^ that the 
costs in the Court below should be 
given. — Fleming v. Newton, 1 H. L. 
Cas. 363. 

An interdict, though in form ad interim 
only, must be treated as a final judg- 
ment, and may be the subject of 
appeal to this House. — Id. 

See Geils v. Geila, 3 H L. Cas. 
280. 

19. It is the ordinary rule of a Court of 

Equity, in cases where an heir dis- 
putes the will, to grant an issue to 
try that question ; but where he 
does not dispute it, but acts under 
it, merely denying that certain por- 
tions of the land pass under the de- 
scription used in it, a Court of Equity 
has full jurisdiction to determine the 
question thus raised, without grant- 
ing an issue, or may grant such issue 
at its discretion. — Ricketts v. Tur- 
quand, 1 H. L. Cas. 472. 

See Boyse v. Rossborough, 6 H. L. 
Cas. 2 ; Peek v. North Staffordshire^ 
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10 H. L. Gas. 490; Malconuon t. 
O'Dea, 10 H. L. Gas. 593. 

20. The Gourtof Ghancery exercises only 

its ordinary jurisdiction in giving 
effect to articles of separation be- 
tween husband and wife ; so far as 
they regard an arrangement of pro- 
perty and specific performance of 
such articles, the Gonrt wiU not in- 
quire into the cause of separation. 
— TTtfoon V. WiUon, 1 H. L. Gas. 
538. 

21. A foreign SoTereign^ who is also a 

British subject, commg to England^ 
cannot be made responsible in the 
Gourts here for acts done by him in 
his Sovereign character in his own 
country: 

Held, therefore, that the King of ffan- 
over, who was also a British subject, 
and was in England exercising his 
rights as such subject, could not be 
made to account in the Gourt of 
Ghancery for acts of State done by 
him in Hanover and elsewhere abroad 
in virtue of his authority as a Sove- 
reign, and not as a British subject. — 
Duke of Brunstffick v. King of Hem- 
over, 2 H. L. Gas. 1. 

See Mayor of London v. Cox, L. 
B.,2H.L.,239. 

22. A Scotchman, by deed duly made in 

the Scotdi form, appointed his wife 
and' eight other persons, all domi- 
ciled and resident in Scotland, to be 
tutors and curators of his infant 
daughter. Upon his death, his widow 
and four only of the eight accepted 
th^ trusts of the deed. The widow 
afterwards, with consent of her oo- 
titstees, brought the infant to Eng- 
kmd, and after residing for three 
years in various places for the pur- 
peee of the health of both, the 
widow died, recommending the in- 
fant to the care of the grandfather, 
who was then residing in England. 
The grand&ither filed a bill in Ghan- 
oetry in the infant's name for the 
Bble purpose of making her a ward 
of Gourt, and preventing her re- 
moval to Scotland, And upon a 
contest arising between him and the 
Scotch tutors for the guardianship of 
the infant, the Lord Qiancellor made 
an order in the usual form, referring 
it to the Master to approve of pro- 
per persons to be guardians : 


Jurisdiction — continued. 

Held, by the Lords (affirming that 
order) : — 

1. That the Scotch testamentary 
tutors were not testamentary guar- 
dians in England^ according to the 
Act 12 Oar, 2, c. 24. 

2. That the Gourt of Ghancery 
had jurisdiction to appoint guar- 
dians, although her domicQe and all 
her property were in Scotland, 

3. That the Gonrt was bound to 
appoint guardians to the infant, she 
bemg made a ward by the mere 
filing of the bill ; and although the 
Scotch testamentanr tutors had the 
exclusive control of all her property, 
and were answerable to the Scotch 
Gourts only, they had no authority 
over the infant in England, nor 
power to protect her, nor were 
entitled by virtue of the deed of 
appointment, or by intimation law, 
to be confirmed or appointed hef 
guardiims in England, {Diss, Lord 
Brougham and Lord CampheU^ 

4. That persons residing out of 
the jurisdiction may, if otherwise 
qualified, be appointed guardians 
jointly with a person who resides 
permanently within the jurisdiction. 
•Johnstone v. Beatiie, 10 GL & F. 
42. 

Qucere, whether a bill filed to make an 
infant a ward of Gourt, ouffht not 
to allege some right or daim of 
the infant to property within the 
jurisdiction ? — Id, 

23. The creation of a right of appeal is 

an act which requires le^slative 
authority. Neither the inferior nor 
the superior tribunal, nor both com- 
bined, can create such a ridit, it 
being essentially one of the limita- 
tion and of the extension of juris- 
diction. — The Attorney Creneral v. 
<Si72«»,10H. L.Gas.704. 

24. The words, " Superior Gourts of Gom- 

mon Law at Wesitminster** in the 
Gommon Law Procedure Acts, do 
not include the Revenue side of the 
Exchequer.— /d 

25. In the 26th section of the Queen^ 

Remembrancer's Act (22 & 23 VieL 
c. 21), the words "process, prac- 
tice, and mode of pleading** are 
not used in the abstract, but with 
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reference to existing Courts; the 
word ''practice,^ means the rules 
which guide the mode of proceeding 
within the walls of the Court itself ; 
and the later words of the section 
give the Barons the power to " ex- 
tend, apply, and aaapt" to the 
Bevenue side of the Court of Ex- 
chequer no more than the " process, 
practice, and mode of pleadinff,*^ 
which were already in use on uie 
plea side of that Court, and these 
words bear in the second part of the 
section the same meaning as in the 
first part of the section. — TheAUor- 
ney General v. SiUem, 10 H. L. Cas. 
704. 

Held, therefore, that rules, which, by 
applying to cases on the Bevenue 
side of the Exchequer, the provi- 
sions of the Common Law Proce- 
dure Act of 1854, respecting appeals 
on motions for a new trial, gave an 
appeal in such motions on Uie Beve- 
nue side, were Bules made without 
Legislative authori^, and were con- 
sequently void. {Visa. Lord Cran- 
worth and Lord Wenslq^daU,) — Id. 

Per Lord Oranworih and Lord Weru- 
kydale: The Bules were warranted 
by the 26th section of the 22 & 23 
Vict, c. 21, for they only applied to 
proceedings on the Bevenue side of 
the Exchequer (as that section auUio- 
rised), the practice then existing on 
the plea side, where the right of 
appeal against a decision on a mo- 
tion for a new trial had been al- 
ready, by the 17 & 18 Via. c. 126, 
established by the Legislature itself. 
—Id. 

Per Lord WenslofdaU : The second 
part of the 26th section of 22 & 23 
Vid. c. 21, taken by itself, would 
allow an the provisions of the Com- 
mon Law I^ocedure Acts of 1852 
and 1854^ to be adapted to the 
Bevenue side of the Exchequer. — Id. 

If the Bules had been valid in them- 
selves, it would not have been an 
objection to them tiiat they affected 
smts then pending. — Id. 

JUBTMAN. 

1. A town councillor is, by the 3 & 4 
VicL c. 108, disqualified from being 
a special junrman. The name of a 
town councillor stood on a special 
jury list after it had been reduced : 
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Held, that under the Irish Jury Act, 

3 & 4 Will. 4, c. 91, he was liable to 
challenge for this disqualification 
when about to be sworn. — Barrett 
V. Long, 3 H. L. Cas. 395. 

2. The right of challenge against a jury- 
man is a common-law right, which 
cannot be taken away except by the 
express terms of a statute ; andquare, 
whether it is taken away by the 3 & 

4 Will. 4, c. 91, except in cases where 
corporate bodies are parties, and 
kindred or affinity with a member 
of the corporate body is the ground 
of challenge ? — Id. 

It is not taken away by the effect of 
the 3 & 4 Will. 4, c. 91, in respect of 
a disqualification created since that 
statute, and where fi challenge, in 
respect of such disqualification, was 
made after reducing a special jury, 
it was held not to be necessary to 
allege that the disqualification had 
arisen since the jury was reduced. — 
Id. 

LANDED ESTATES COUBT. See 
Chancery. Incumbered Estates 
Court. 

LANDLOBD AND TENANT. See 
Limitations, Statute op. 

1. A landlord or lessor, in 1781, by an 
ejectment for non-payment of rent, 
entered upon the possession of a 
widow, tenant for life of a lease for 
lives renewable for ever, remainder 
to her children, infants. The child- 
ren in 1806, long after they came of 
age, and after the lessor had been in 
undisputed possession for upwards 
of 25 years, filed their bill for relief : 

Held, by the House of Lords, revers- 
ing a decree of the Irish Court of 
Exchequer, that there was no ground 
whatever in this case for interfer- 
ence in equity. — Baker v. Morgans^ 
2 Dow, 526. 

Sentientibus, Lords JETZtion and Redesdale^ 
that the proper proceeding, if any 
could be adopted, would be a pro- 
ceeding at law ; wat as to any ir- 
regularity in the proceedings in the 
ejectment under which the lessor 
was put in possession, that was a 

Question for the consideration of the 
lourt of King's Bench ; and that 
the construction attempted to be 
l2 
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put on the statute giving the remedy 
by ejectment to the landlord for 
not-payment of rent, viz., that rights 
of infants in remainder were saved, 
would vary the rights of the land- 
lord, and was inconsistent with the 
effect of the entry for non-payment 
of rent, which was , to revest the 
property in the landlord, in the 
same manner as before the lease had 
been granted. — Baker v. Morgans^ 2 
Dow, 626. 

2. A, became tenant of a house under 

B. The tenant was, by the lease, 
bound during the term to uphold 
the house as habitable ; the landlord 
covenanted that the tenant should 
enjoy during the term. The house 
was accidentally destroyed by fire : 

Held, that the landlord could not be 
compelled, under his covenant, to 
rebuild.— JBayn« ▼. Walker, 3 Dow, 
233. 

Per Lord Redesdak: The meaning of 
the maxim res guo perit domino is, as 
applied to accidents, that all shall 
bear the loss according to their in- 
terests. — Id. 

3. Ck)n tract for the purchase of 100 

acres of arable and 700 acres of pas- 
ture land, the purchaser's entry to 
commence at Whit Sunday 1807, 
and he is to have a right *^ to the 
crop and year 1807 ;'* and a dis- 
position assigning "the rent for crop 
and year 1807.'' The farm at the 
time of the sale was in possession of 
a tenant at a rent, payable one half 
at Candlemas, the other half at 
Lammas in each year. The pur- 
chaser entered on the day namea : 

Held, that by the law of Scotland the 
seller and not the purchaser was 
entitled to the rent payable at thiese 
two terms in the year 1807, — Shep' 
pard ▼. Watherston, 6 Dow, 278. 

4. Quan^, whether a landlord is, by ac- 

cepting offers, made by his tenant's 
agent, to pay overdue rent if the 
landlord will assign to the agent a 
sequestration issued against the lands 
of the tenant, liable to compensate 
the tenant for loss suffered by him 
from the sequestration not being so 
asiti^ed. — Gordon v, Graham^ 8 CL 
& F. 107. 

5. It is not in the power of a tenant, by 
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any act of his own, to alter the re> 
lation in which he stands to his iKfoA- 
\oT^.-^ Archhold v. Scully, 9 H. L. 
Gas. 360. 

So long as the relation of landlord and 
tenant subsists, the right of the 
landlord to rent is not barred by 
non-payment, except that under the 
42nd section of 3 & 4 Will 4, c. 27, 
the amount to be recovered is limited 
to six years. — Id. 

The 24th section of that Act only bars 
equitable rights so far as they would 
have been barred if they had been 
legal rights. — Id. 


LANDS CLAUSES ACT. 
INGS OF Clauses. 


See Head- 


land TAX. /%« Acquiescence. 

LEASE FOR LIVES. See Affidavit. 
Irish Tenantry Acts, 2. Power. 
Specific Performance. 

1. An agreement to grant a lease for 

lives must be understood to mean 
lives in existence at the time. — 
Wheeler v. UEsterre, 2 Dow, 369. 

2. Demand for fines made under the 

Tenantnr Act on 6th October, 1800 
(after all the lives had dropped — 
one in 1789, another in 1791, and 
the last in August, 1800, and re- 
peated applications since 1798 for 
payment), and no tender till March, 
1801, after ejectment brought by 
the landlord : 

Held, that the tenant had forfeited his 
right to renewal ; the offer to pay 
and renew being considered, under 
the circumstances, as delayed for an 
unreasonable time. — Jackson y. 
Saunders, 2 Dow, 137. 

Sentiente, Lord Eldon, that the de- 
lay after the demand was unreason- 
able, though there had been no prior 
neglect, and (concurrente Lord Redes- 
dale) that no particular formality in 
the demand was necessary ; that it 
need not be of a specific sum ; that 
it need not be in writing ; that no 
special power was necessary to an- 
thorise an agent to make the de- 
mand and receive the fines ; that a 
subsequent demand was no waiver of 
a prior demand, unless the terms of 
the subsequent demand were com- 
plied with ; and that, in considering 
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what was a reasonable time after 
demand, prior applications and cir- 
cnmstances were to be taken into 
account.— t/acA»ofi ▼. Saunders, 2 
Dow, 437. 

DubUcmte Lord Eldon, whether, 
where a tenant was taken boand, on 
the dropping of any of the lives, to 
pay a fine and nominate another 
life, or, in case of neglect, to pay 
interest on the fine, the meaning 
could be, that the tenant should 
have the option to postpone renewal 
tiU the last life was about to expire. 
Sentiente^ if such was the meauins, 
that it was not a covenant whidi 
equity would specifically execute. — 

8ee Barrett t. Burke, 5 Dow, 1 ; 
Galbraiih v. Cooper, 8 H. L. Cas. 315, 
322; Aldujorth v. Allen, 11 H. L. 
Cas. 555. 

3. Where, on the dropping of one of the 
lives, in a lease fortl^ee lives, with 
covenant for perpetual renewals, re- 
peated applications were made to the 
tenant to renew according to his cove- 
nant, particularly in 1788 and 1796, 
and he nuide no offer to renew tiU 1 804 
or 1805, when some conversations 
took place respecting a renewal upon 
the tenant's relinquishing a suit in 
equity wliich he was carrying on 
against his landlord, but which con- 
versations ended without anything 
being done, and the landlord refused 
to renew ; the House of Lords, re- 
versing a decision of the Irish Court 
of Exchequer, held, that the tenant's 
right to a renewal was forfeited, and 
that the case was not one where re- 
lief could be granted under the 
Tenantry Act, 19 & 20 Geo. 3, c. 30. 

Seniieniibus Lords Eldon and Redesdale, 
that relief under the Act is to be 
confined to cases of simple, innocent 
neglect ; that a simple demand (with- 
out any menace of forfeiture, &c), 
followed by neglect for an unreason- 
able time, is sufficient to conclude 
the tenant, and bar his relief ; that 
where there have been several de- 
mands, if the terms of the last 
demand are not complied with, the 
original demand remains the founda- 
tion of the right ; that inability to 
pay is no excuse ; that the character 
of a genend agent is sufficient to 
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authorise one to demand and receive 
the fines ; and that if there had 
been a consent to waive the forfeiture 
connected with the relinquishins the 
suit, the transaction would nave 
been a new agreement within the 
Statute of Frauds. 

DuhUante Lord Eldon, whether, if there 
had beeu a waiver of the right con- 
nected with another transaction, it 
was competent to take one part of 
the bargain, and act upon it as if the 
other part had been out of the ques- 
tion. Also whether, when the land- 
lord acquired a right to the forfeiture, 
the agent conld pass from it without 
a special authority. 

Semble, that in these cases equity in 
Ireland relieves against the strongest 
negative clauses in the contract. — 
Jliouninorris (^Earl of) v. WJiUe, 2 
Dow, 459. 

See GalbraUh v. Cooper, 8 H. L. 
Cas. 315; Aldworih y. AUen, 11 H. 
L. Cas. 555. 

4. Lessee of a church lease, made about 
150 years ago, sub-leases with cove- 
nant for renewal as long as he could 
renew the original lease ; the sub- 
lessees covenanting to pay double 
the rent that might be demanded 
by the Dean and Chapter, and 
to pa^ 300/. of the fine ; the 
immediate lessee covenanting ^*to 
make all proper applications, and 
use all proper endeavours for the 
renewal of the lease.'' Renewals at 
the old rent, and increasing fines, 
till 1796 ; when the sub-lessees 
agreed to pay a greater proportion 
of the fine, on having an addition to 
their term and clause introduced 
into the contract, that they should 
have the option to reject the re- 
newal in case the rent diould be too 
much advanced. Immediate lessee 
endeavours to procure a renewal at 
a small fine and increase of rent, 
but the Court below, on bill by th^ 
sub-lessees, decreed performance of 
the covenant, by renewal for a large 
fine at the old rent, the Dean and 
Chapter being willing to renew in 
that way, on the ground, appa- 
rently, that such was the true 
intent and meaning of the parties ; 
it being conceived, that the option 
reserved to the sub-lessees, to reject 
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the renewal, was iniended to gnard 
against ihe effect of an increase of 
rent, if insisted upon by the Dean 
and Chapter, without its being left 
to the immediate lessee to endeavour 
to procure a renewal at an increase 
of rent and small fine, if he could. 
This decision afifirmed on appeal — 
Hone y. Dtwis, 2 Dow, 546. 

5. A^ in 1713, leases to B. for three 

Uves, at a rent of 50/., renewable 
for ever on payment of a fine of 
25/. on the dropping of each life. 

B, made a similar lease to C, at a 
rent of 102/. 10a., with a covenant 
to renew for ever on payment of 
the fine previously settled, and 
covenanted at the same time that 
he would r^rolarly renew with A, 

C, paid his rent and fines, and re- 
newed reffularly with JS., but B. did 
not regularly renew with A, In 
1793, A. accepted some money from 
C towards the dischai^ of the fines 
due from B., but mide a demand 
for the whole of those fines, a de- 
mand with which C, did not comply. 
A formal demand was made by A'b 
representative to C, in 1799. This 
was not attended to for nine 
months, and then an iUnsory ten- 
der was made. It was not ac- 
cepted : 

Held, that under these circumstances 
C. had no claim in equity to en- 
force a renewaL—- JSarrett v. Burhe, 
5 Dow, 1. 

Per Lord Redesdale : A formal de- 
mand is not necessary under the 
Xrish Tenantry Acts.— /<i. 

See Galbraith v. Cfoqper, 8 H. L. 
Cas. 316. 

6. An agreement in a lease for lives, 

I* that, upon the renewing or insert- 
ing of any life or lives, a certain 
sum shall be paid by the lessee, lus 
heirs and assigns, to the lessor, his 
heirs and assigns,** does not amount 
to a covenant for perpetual re- 
newal— /SmytA V. Nangle, 7 CI & F. 
405. 

7. A will, devising real estate, gave a 

power to the devisees for Bfe to 
demise and lease the same for any 
term not exceeding 21 years in pos- 
session, ^* so as upon every sndi lease 
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there should be reserved and made 
payable, during the continuance 
thereof, the best improved yearly 
rent that could be reasonably had 
for the same, without taking any 
sum of money, by way of fine or 
income, for or in respect of such 
lease." The first devisee for life, in 
exercise of this power, made a lease 
for 21 years from the llth of Octo- 
ber, 1833, at the yearly rent of 903 /., 
payable by equal huf -yearly pay- 
ments, on the 6th of April and llth 
of October in every year, excq4 the 
last half year's rent, which vfos thereby 
reserved and agreed to be paid on the 
Ut of August next^ brfore the ddermi- 
nation of the said term : 
Held^ by the Lords (concurring in the 
opmion of a majority of the judges, 
and reversing tne judgment of the 
Exchequer Chamber), that the lease 
was a vidid execution of the power. 
^EuOand v. Wythe, 10 CI & F. 
419. 

8. Bv lease granted in 1719 the lessor 

demised for three lives, renewable 
for ever, all that part of the town- 
land of B., containing 509 acres, 
arable, meadow, and pasture, bounded 
on the south by !>., on the north and 
east with L, 7v., and on the west with 
T:b and TT.^s land, with all rights 
thereto belon^ng, excepting and re- 
serving all nunes, quarries of stone, 
and coal, and all royalties, and all 
timber above and underground. 
There were several renewals of the 
lease, in tiie same tenns as to the 
contents and boundaries of the de- 
mised premises : 

Held, bv the Lords^ affirming judgments 
of the Courts m Ireland^ that 400 
acres of bog, and land reclaimed from 
bog, which were situated within the 
ambit of the specified boundaries, 
passed under the lease, and the re- 
newals thereof, in addition to the 
509 acres arable, meadow, and pas- 
ture. — Jack, Lessee of Dawson v. 
ifc/niyrc, 12 CI. &F. 151. 

9. S,, on the 5th Januaiv, 1746, being 
tenant in fee-simple of lands in T^ 
perary, executed an indenture, which 
was, two days afterwards, registered 
under the Irish Begistration Acts. 
The memorial represented that S. 
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had, by the indentnre, demised, or 
agreed to demiae, these lands to C. for 
three liyes, therein^named, with " a 
danse of renewal after the expiration 
of said lives thereinbefore mention- 
ed,** provided that C, liis heirs, &c., 
should, ** within six months from the 
death of the last of said three lives, 
nominate snch life or lives as he 
would have inserted," and pay all 
rent, and "the sum of 111. 78. 6d 
for adding or renewing snch life or 
lives for ever.** The memorial was 
signed by C alone, and he registered 
it In Febmary, 1750, 8, executed a 
settlement in contemplation of mar- 
riage, hj which he made himself 
tenant for life onlv in the estate 
comprised in the indenture of 1746. 
In March, 1750, he executed a lease 
to C, in which the indenture of 1746 
was recited, and in consequence of 
some changes in the lands, a change 
was made in the rent. The lease 
recited the indenture as a demise to 
C7. for three lives and the longest 
liver of them, with a covenant to 
" renew the same for ever, on pay- 
ment of \\l. Is. 6d, for renewing 
the same on the fall of every life, 
within six months next after the 
fall of each life.** The habendum in 
the lease was for the same three 
lives ; and 8, covenanted that, " upon 
the death or failure of the aforesaid 
life or lives, or any or either of 
them** (naming them), and upon CL 
his heirs, &c., paj^ng "the sum of 
111. 78. 6(1. above the annual rent, 
within the space of six calendar 
months, and immediately after the 
death or failure of such life,** and on 
nomination, &c., " 8. and his heirs,** 
&C., would add the life so nominated ; 
'* and so in like manner from time to 
time successively for ever thereafter 
on the failure of every other several 
life or lives in the said lease or there- 
after to be nominated.** Renewals 
had, from time to time, been made 
by the successors of S. in the estate, 
sometimes after proceedings in Chan- 
cery to compel the same, sometimes 
without such proceedings ; but at 
length, in 1845, (r., the descendant 
of 8., refused to renew, and a bill 
was filed against him by B., who had 
become possessed of C.'s lease. The 
bill prayed for a renewal according 
to the lease, which B. alleged to have 
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been made in conformity with, and 
under the obligation of, the inden- 
tnre of 1746. This indenture could 
not be produced, but the memorial 
was tendered and received in evi- 
dence. The defendant alleged that 
the lease was ineffectual to bind the 
inheritance, as it was made by a 
person who was, at the moment of 
executing it, onlv tenant for life, 
and he contended that there was no 
legal evidence of the indenture of 
1746. He also relied on the differ- 
ence between the terms of renewal 
contained in the indenture and those 
contained in the lease : 

Held, affirming the jud^ent of the Court 
below, that the plamtiff was entitled 
to the renewal as prayed: that the 
memorial was properly admitted as 
secondary evidence of the indenture ; 
that that indenture was to be treated 
as an original lease, containing a 
covenant under the obligation of 
which the lease of 1750 was execu- 
ted ; that the obligation entered into 
in 1746 being by the tenant in fee- 
simple, his performance of it in 
1750 was valid, although he was then 
only tenant for life ; and that the 
acts of the successive tenants of the 
estate, though not evidence to prove 
the existence of the covenant, be- 
came, when the covenant had been 
proved, evidence of the construction 
which the parties interested had put 
upon it. — 8adlier v. Biggs^ 4 H. L. 
Cas.435. 

Upon one of the occasions of renewal, 
the tenant for life against whom a 
bill had been filed was an infant. 
The Court of Chancery in Ireland 
ordered his jp^ardian to execute a 
lease in conrormity with the cove- 
nant contained in the deed of Janu- 
ary, 1746 : 

Per Lord St, Leonards : That order was 
authorised by the Irish statute 11 
Anne, c. 3. — Id, 

10. Where a lease, renewable for ever, 
had expired b^ the dropping of the 
lives, so that, m fact, only a tenancy 
from year to year existed, but the 
owner in fee of the lands, the 
tenants, and their sub-tenants, had 
all been acting for years on the 
terms of the lease, which was at 
length duly renewed : 
L 4 


168 


DIGESTED INDEX. 


Lease for Lives— con/mtf«f. 

Held, that no one of them could sub- 
sequently set up in equity claims 
adverse to the several characters 
they bore under such lease and the 
sub-lease. — Archbold v. Scully^ 9 H 
L. Cas. 360 

LEGACY. See Election. Will. 

l.J.S, devises to his son T. S, certain 
real estates specifically, and charged 
with specific burdens ; and bequeaths 
certain pecuniary legacies, and makes 
his real and personal estates liable 
to pay the legacies ; and makes T.S, 
his residuary devisee and legatee, 
and sole executor : 

Held, by the Lords, that the real estate 
specifically devised to T, S, were not 
liable to contribute to the payment 
of the pecuniary legacies. — Spong v. 
Spongy 1 Dow & 0. 366. 

'2. Testator, living in Jamaica, gave, by 
his will, legacies of 1000/. and 
1000/. to A., and of 500/. each to B. 
and C, who also resided there, and 
directed that they should be paid 
out of the money due to him upoh 
bonds given by the said A, The 
testator afterwards went to Scotland, 
where he died in 1790. The legatees 
left Jamaica in the same year. Pro- 
bate of the will was granted in 1791, 
and the bonds due from A, were 
put in suit by the executor. In 
1818 the legacies given to B. and C. 
were purchased by A,, their near 
rehitive, for 25/. each. In 1821, 
administration with the will of the 
testator annexed was, for the first 
time, taken out in this country, and 
in that year A . filed his bill, claiming 
payment of these legacies : 

Held, that a Court of Equity might, 
after such a lapse of time, consider 
all the circumstances of the case, 
and presume the legacies to be satis- 
fied.— Chmpfte// V. Sandford, 2 CI. & 
r.429. . 

3. A testator bequeaths to trustees a 
sum of 15,000/. in the Three per 
Cent. Consols, to be deemed a legacy 
of quantity, and to be due at his 
deatii as if the same was a specific 
l^acy ; and he directed that, if he 
should not die possessed of Three 
per Cent. Consols sufficient to satisfy 
the said sum, his executors should, 
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within two months after his de- 
cease, purchase so much Consols as 
should make up the deficiency, or 
fall amount thereof, as the case 
might require ; and he created a 
term in his real estates, one trust of 
which was to raise the full amount 
or deficiency of the said sum of Con- 
sols, in case he should not have at 
his decease a sufficient sum in that 
fund to answer the legacy. The 
will was dated in 1832 ; the testator 
died in 1835, leaving only 3000/., 
Three per Cent. Consols, which had 
been purchased in 1834. He had 
in 1824 sold out 12,000/. Consols, 
which then stood in his name, and 
paid the produce to his brother upon 
mortgage of freehold estates, subject 
to redemption, by re-transferring 
or replacing on request 12,000/. 
Consols into the name of the testator 
or his executors, and on payment of 
interest equal to the dividends until 
replaced: 
Held (affirming decrees of the Vice 
Chancellor), that the 12,000 L Consols 
secured by the mortgage to be re- 
placed, were well bequeathed to 
make up the legacy of 15,000/. 
Three per Cent. Consols. — Collison 
V. Curling, 9 CL & F. 88. 

4. Where a legacy is given in each of 
two different instruments, the testa- 
tor must, prima facie, be understood 
to have meant to give two separate 
legacies ; but there may be circum- 
stances to rebut that presumption. — 
Eussell y. Dickson, 4 H. L. Cas. 293. 

LEGACY DUTY. See Succession 
Duty. 
1 . A testator bom in ScoHand, but having 
for many years resided in India died 
there, leaving real and personal pro- 
perty in India, but no assets in JEng- 
land. By his will and testamenta^ 
papers, all executed in India, he left 
the whole of his property, in equal 
divisions, to his four natural children, 
or the survivors of them and their 
heirs, subject to some small legacies 
and annuities. His executors, who 
were in India before and at the time 
of his death, have obtained an 
Indian probate, paid the debts and 
bequests, and got in the testator*8 
estate, and converted the principal 
part thereof into money, whi h they 
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sent to their bankers in EngUmd, 
and afterwards invested in the funds 
in their own names. A suit was 
afterwards instituted in the Court 
of Chancery in England to ascertain 
the chums of the residuary legatees 
under the will ; whereupon the stock 
was transferred into the name of 
the Accountant General of the Court 
of Chancery, and that Court made a 
decree declaring the shares of the 
several claimants. In that suit a 
claim was made on behalf of the 
Crown for the legacy duty on the 
residuary fund : 

Held, by the House of Lords, aflSrming 
the judgments of the Courts below, 
that legacy duty was not payable on 
the legacies, annuities, or shares of 
the residue bequeathed. — The At- 
iomey General v. Forbes. 2 CI. & F. 
48. 

See Thomson y. The Advocate 
General, 12 a. & F. 1 ; The Attorney 
General Y. Napier, 6 Bxch. 217; The 
Attorney General y. Brunnmg, 4 H. 
& N. 94, reversed 8 H. L. Cas. 243. 

2. A testator devised, by two testament- 
ary papers, his real and personal 
estate to trustees. In the first paper 
he declared the trusts, and created a 
power of sale in the following terms : 
To sell and dispose of the lands, 
mills, teinds, woods, fishings, mes- 
suages, &c., hereby generally and 
particularly disponed to them, &c., 
on such conditions and at such prices 
as they shaU think fit."* And he 
granted full power to convey. The 
paper then went on thus : ** Declar- 
ing always, &c., that my said trus- 
tees shall by their acceptance hereof 
be bound and obliged after the sale 
of the said lands, teinds, and others 
before disponed, which I recommend 
to them to be done as soon as con- 
venient after this trust opens upon 
them, to satisfy and pay all my law- 
ful and just debts.** By a second 
testamentary paper redtmg the first, 
he said that by the recited paper he 
had disposed of his heritable and 
moveable estates to trustees on 
the trusts therein mentioned, and 
"amongst others my trustees are 
required to turn my means and 
effects, thereby conveyed in trust 
into money ;** and he gave direc- 
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tions accordingly. He fiariher di- 
rected, that in case he should die 
leaving an heir of his body, his 
trustees should employ the trust 
funds for the use of such heir, and 
that as soon as such heir should 
attain majority or be married, the 
trustees** denude themselves of the 
whole trusts and funds*' in favour 
of the heir, but to return to the 
trustees in case of failure of heirs 
of his body without disposing of 
the same: 

Held, that the testamentary papers 
must be construed as amounting 
not merely to a power of sale for 
the purposes of the trust, but to a 
direction to sell in case the testator 
should die without leaving any heir 
of his body living at the time of his 
death; and held, therefore, that 
though in fact the real estate was 
not sold, the positive direction to 
sell rendered it liable to the legacy 
duty. — Williamson v. The Lord Ad- 
vocatSy 10 CI. & F. 1. 

See Thomson v. The Advocate 
General, 12 a. & F. 1. 

3. J. R. by will directed his real estates 
to be sold and converted into per- 
sonalty ; and after giving certain 
legacies, he thereby vested the resi- 
due in trustees, for the use of his 
daughter «/. A. P, for life, with 
power to her to appoint the same 
by will, but expressly excluding 
from the benefit of that appoint- 
ment certain persons named or indi- 
cated in his will ; and directed, that 
in default of appointment, or so far 
as such appointment should be in- 
complete, the residue should be held 
by tne trustees in trust for the next 
of kin of D. R, This power was 
exercised hy J. A, P. by her will 
partly in favour of the next of kin 
of D, R,, and partly in favour of 
other persons : 

Held, afiirming the decree of the Mas- 
ter of the Bolls, first, that she must 
be considered to have had, notwith- 
standinff the special exclusions in 
her father*s will, an absolute power 
of appointment within the meaning 
of the 36 Geo. 3, c. 62 ; and that 
consequently legacy duty was pay- 
able by her appomtees, u]K>n the 
bequests made by her, as being, un- 
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der the 7th section, bequests made 
by her ont of personal estate^ which 
she had the power of disposing of ; 
second, that this property, though 
subject to her power of disposal, 
was not so strictly her own property 
as to render it, under the 18th sec- 
tion, liable to probate duty uhder 
her will, as property which she had 
died possessed of, or entitled to. — 
Drake ▼. The Attorney General 10 
Ca. & F. 267. 

See Attorney General t. Brwrningy 
8 H. L. Cas. 246. 

4. Personal property having no situs of 
its own, follows the domicile of its 
owner. The law of the domicile 
of a testator or intestate decides 
whether his personal property is 
liable to legacjr dntv. A BriUsh 
bom subject oied, domiciled in a 
British colony. At the time of his 
death he was possessed of personal 
TOX)perty, locally situate in Scotland. 
Frobate of his will was taken ont 
in Scotland^ for the purpose of there 
administenng this property, and out 
of the fund thus obtained by the 
executor, legacies were paid to lega- 
tees residing in Scotland: 

Held, reversing a judgment of the 
Court of Exchequer in Scotland, 
lliat lega<^ duty was not payable in 
respect of these legacies. — Thomson 
V. The Advocate General 12 OL & 
F.l. 

LEGAL TITLE. 

When there is a general charge of 
debts, but no legal estate is given, 
the executors may have implied 
authority to convey the legal estate, 
in order to raise the money to 
satisfy the charge ; but where there 
is a devise of the legal estate to a 
particular person, and the estate is 
charged with payment of debts and 
legacies, the money must be raised 
through the instrumentality of the 
devisee, and he is the only person 
that can make a legal title. — Colyer 
V. Finch, 5 H. L. Gas. 905. 

LEGITIM. 

An advance of a marriage portion to 
a daughter does not, of itself, by 
the law of Scotland, bar her claim to 
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legiUm, which cannot be barred by 
implication. — Breadalbane (MarqtM) 
V. Chandos (Marquis), 4 Gl. & F. 43. 

Therefore, a marriage contract in 
which the father of the lady agreed 
to pay a certain sum of money as 
the "portion or fortune of his 
daiu^hter,*" and which then went on 
to describe how the sum should be 
paid, partly in his lifetime, and 
partly out of his estate after his 
death, was held not to be capable, 
without more, of barring her claim 
to legiiim. — Id. 

An heir of entail, who is not so by 
exclusive destination, must collate 
the real estate of which he has, as 
such heir, become possessed, before 
he can daim his share of the legitim 
of the last holder in tail, to whom ho 
is both heir and next of kin. — Id. 

LEGITIMAGY. See Husband and 
Wife. Marbiaoe. 

1. A child bom Stante Matrimonio must 

be presumed to be legitimate, 
although some months before its 
birth proceedings had been instituted 
by the husband for a divorce, on the 
ground of adultery, and a decree 
for divorce was pronounced in the 
suit, after its burth. — EouHedye y. 
CarrtUhers, 4 Dow, 392. 

2. Quasre, whether a child bom in Scot- 
•land, of parents domiciled there, who 
at tiie time of its birth were not 
married, but who afterwards inter- 
married in Scotland (neither having 
in the meantime married any other 
person^ can take, as heir, laoids of 
his fatner in England f Semble, that 
he cannot. — Doe d. Birtwhistle y. 
VardiU, 2 Gl. & F. 671. 

See Brook v. Brook, 9 H. L. Gas. 
193. 

3. Husband and wife, after living to- 

gether for ten years, and havingone 
child, agreed to separate. They 
accordingly afterwards lived aparL 
but withm such distance as afforded 
them opportunities of sexual inter- 
course, the husband not being impo- 
tent : 

Held, that the presumption of law in 
favour of the legitimacy of a child 
begotten and bom of the wife during 
the separation, may be rebutted, not 
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only byeTidenoe to show that the 
hnabond had not eexxul mteroonrse 
with her, but also by evidence of 
their conduct, such as that the wile 
was living in adultery, that she con- 
cealed the birth of the child from the 
husband, and declared to him that 
she noTer had such child ; that the 
husband disdaimed aU knowled^ 
of the child, and acted, up to lus 
death, as if no such child was in 
existence ; and also, that the wif e*s 
paramour aided in concealing the 
child, reared and educated it as his 
own, and left it all his property bv 
his wtSL— Morris ▼. Dames, 5 GL & 
F. 163. 

See Woodmason ▼. Doyne^ 10 CI. 
& F 22 ; Piers ▼. Piers^ 2 H. L. 
Gas. 331. 

4. A Scotch marriage can legitimate the 
previously bom children of the 
married persons so as to enable 
them to succeed as heirs to real 
estate in Scotland, The child of a 
Scotchman, though bom in England, 
becomes legitimate for all civil pur- 
poses in Scotland by the subsequent 
marriage of the parents in England, 
if the domicile of the father was 
and continued throughout to be 
Scotch, Neither the place of the 
marriage, nor the place of the birth 
of the child will, under such circum- 
stances, affect the status of the 
child.— DoMoiMitf v. M'DauaU, 7 01. 
& F. 817. 

In matters to be determined by the 
domicile of the parties, it is a prin- 
ciple of law that the domicile of 
origin must prevail until the party 
has not only acquired another, but 
has manifested and carried into ex- 
ecution an intention of abandoning 
his former domicile and acquiring 
another as his sole domicile. — Id. 

In order to acquire a domicOe, there 
must be actual residence in the place 
chosen, which must be the principal 
and permanent residence of tne party. 

By marriaffe, the domicile of the 
husband becomes that of the wife. 
— /d. 

In 1796 a Scotch gentleman of fortune 
came with his regiment into England, 
bringing with lum a young Scotch- 
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woman then in a state of pregnancy. 
Her child was bom in England, and 
he gave the usual bond to mdemnify 
the parish against the chargeability 
of tne infant. The younff woman 
continued to reside with him and 
had other children bv him, and in 
each instance a similar bond was 
given. His regiment was disbanded, 
and he was then retumed to Parlia- 
ment as member for a Scotch county. 
He took a house for the purpose of 
the children's education m Penrith 
in Cumberland, and when not in 
London attending his Parliamentary 
duties, was frequently staying at 
Penriih. In 1808 he executed a 
marriage contract, in which he was 
described as ^' of Logan " (^Scotland), 
of the one part ; and she was de- 
scribed as "If. RJ^ (her miuden 
name), ** residing at Penriih, Cumber- 
land, South Bntam, of tiie other 
IMirt.'* No other ceremony of mar- 
riage took place, but he shortly 
afterwards carried her to Scotland 
and introduced her and the children 
as his wife and children : 

Held, that he had not lost his Scotch 
domicile; that his marriage was a 
Scotch marriage, and that his chil- 
dren were consequently entitled to 
succeed as heirs to Scotch estate. — 
DaUumsie v. M'Douall, 7 CI. & F. 
817. 

See Whicker v. Eume^ 7 H. L. 
Cas. 124. 

5. A Scotch gentleman of rank and 
fortune left Scotland in 1794, and 
came on a visit to London. In the 
course of that year he became ac- 
quainted with an English lady. In 
1795 he took lodgings for her in 
London, where, in 1796, a child, the 
fruit of their intercourse, was l>om. 
He then took a house on lease and 
furnished it, and continued to reside 
in that house with her till 1801, un- 
married. In September of that year 
he married her in an English churdi. 
In 1802 he retumed to Scotland^ 
taking with him his wife and child, 
and settled himself in his patri- 
monial mansion. During the whole 
period of his residence in London^ 
he had been accustomed to write 
letters to Scotland, declaring from 
time to time his immediate intention 
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to return, and desiring things to be 
done which could only be necessary 
on that account : 

Held, that he had not lost his l^tch 
domicile, and therefore that his 
marriage was in all respects a Scotch 
marriage, and his child capable of 
succeemng as his lawful heir to en- 
tailed estates. — Jiunro v. MunrOj 7 
CL&F.842. 

See Whicker v. Hume, 7 H. L. Cas. 
124; Afoorhouse v. Lord, 10 H. L. 
Cas. 272. 

6. il., a Scotchman, married in Scotland 

and went abroad. His wife coha- 
bited with C, and had children by 
him. To make such children legiti- 
mate, it was held necessary for 
those who asserted their legitunacy' 
to prove either a legal origp of 
the cohabitation, or a change in the 
nature of it. after the death of A. 
had become known to all the world. 
The mere fact that after A,^b death 
C. and the woman continued to live 
together was not sufficient for that 
purpose. Under such circumstances 
the children were held illegitimate, 
though bom after the date of ^.'s 
death. — Lapeley v. Grierson, 1 H. L. 
Gas. 498. ^ 

Quare, C, and B, live together as man 
and wife, in a bona fide belief that 
^., to whom B, had been lawfully 
married, was dead ; in fact he was 
alive ; will his subsequent death, 
during the continuance of their co- 
habitation, confer on it, according 
to the law of Scotland, the character 
of a l^al marriage ? — Id, 

7. The ill^timacy of a child bom of a 

married woman, is established be- 
yond all dispute by evidence of her 
living in adultery at the time when 
the child was begotten, and of the 
huhband then residing in another 
part of the kingdom, so as to make 
access impossible. — The Barony of 
Saye and Sele, 1 H. L. Cas. 507. 


LIBEL. See Defamation. 

1. The register of protests for non- 
acceptance and non-payment of 
bills of exchange and promissory 
notes, established by the Scotch Acts 
of 1681 and 1696, and the 12 Geo. 
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3, c. 72, and 23 Geo, 3, c. 18, is a 
public document to which every- 
bodv has a right of access, and the 
publication of which in a printed 
paper, does not constitute a libellous 

gublication. — Fleming v. NewUmy 1 
[. L. Cas. 363. 

A person whose name was upon this 
register, applied to the Court of 
S^on for an interim interdict to 
prevent, so far as his own name was 
concerned, the publication of a copy 
of the register. The Court decreed 
for the application, but such inter- 
dict was Wd to be the subject of 
appeal to this House, and it was 
ordered to be recalled — Id, 

2, Though defamatory matter may ap- 
pear to apply only to a daw of 
mdividuals, yet if the descriptions 
in such matter are capable of being, 
by innuendo, shown to be directly 
applicable to any one individual of 
that class, an action may be main- 
tained by such individual fh respect 
of the publication of such matter. — 
Le Fanu v. Malcomeon, 1 H. L. Cas. 
637. 

In such a case the innuendo does not 
extend the sense of the defamatory 
matter, but mnrelv points out tfie 
particular individual to whom 
matter, in itself defamatory, does 
apply. — Id, 

Therefore, after verdict, a declaration 
which recited that the plaintiff was 
the owner of a factory in Ireland, 
and charged that the defendant 
published of him, and of the said 
factory, a libel, imputing that ** in 
some of the Irish factories (meaning 
thoroughly the plaintiff's factory),** 
cruelties were practised, though 
that was no allegation otherwise 
connecting the libel with the plain- 
tiff, was held good. — Id, 

A, and B. may join in action for libel 
containing imputations injurious to 
a trade carried on by them jointly 
as partners. — Id, 

LIEN. See Bank and Bankers. Con- 
tract. Delivery Order. 

1. The general lien of bankers is part of 
the law merchant, and is to be 
judicially noticed, like the negocia- 
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bilitj of billfl of exchange. — Brandao 
V. BarTieU, 12 CL & F. 787. 

A banker^s lien does not arise on secn- 
ritiea deposited with him for a special 
purpose, as when Exchequer bi&sare 
placed in his hands to get the interest 
on them, and to get them exchanged 
for new bills. Such a special pur- 
pose is inconsiFten t with the existence 
of a general lien. — Id. 

Where a person who is, in reality, 
the agent of another, deposits Ex- 
chequer bills with his own bankers, 
without informing them whose pro- 
perty these bills are, the bankers 
may be held to consider these bills 
as the depositor's property, and to 
hold them as securibr for any money 
due to themselves from him, if the 
mode of deposit, or the circumstances 
attending it, give them a lien on the 
bills as against him. — Id, 

A, was the London agent of B.^ a 
Portuguese merchant, and in that 
character purchased Exchequer bills 
for him, received interest on them, 
and at proper intervals got them 
exchanged for others. He acted in 
the same manner for several other 
foreign customers. A, kept an ac- 
count with C. as his banker, and at 
C's banking house had several tin 
boxes, in which he deposited these 
Exchequer bills, and of which he 
kept the keys. On the 1st December, 
1836, A, took out of a tin box several 
Exchequer bills, which he delivered 
to C, requestinff C. to get the in- 
terest due on tnem, and to get the 
Exchequer bills exchanged for others. 
C. did so. Before A, came to take 
back the Exchequer bills, acceptances 
of his, beyond the amount of the 
cash credit account, were presented 
at the bank and paid. A . i^terwards 
became bankrupt : 

Held, that C. had not a Hen on the 
Exchequer bills in his hands for the 
balance due to him on ^.'s account. 
—Id, 

See Jeffryes v. The Agra Bank, L. 
R., 2 Eq., 674 ; Id,, L. B., 2 Ch. App., 
393. 

2. A person who has a lien upon a chattel 
cannot, if he keeps the chattel to 
enforce pa3niientof that lien, add to 
the amount for which the lien exists, 
a charge for keeping the chattel till 
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the debt is paid. — Somes v. The 
British Empire Shipping Company , 8 
H. L. Gas. 338. 
Where such a chaige is made, and the 
owner of the chattel gives notice 
that he will pay it, but that he pro- 
tests against the payment, and will 
seek to recover it back again, he may 
maintain money had and received 
for such a purpose. — Id. 

A shipowner desired to have his ship 
repaired. On asking a shipwright 
for an estimate he received one, the 
last item of which was ** The cost of 
use of graving dock for the job will 
be from 120 to 150 guineas.'* The 
ship was repaired ; when finished, 
the account was sent in, with this 
item included. No objection was 
made to any item, but tmie was re- 
quired for payment. The shipwright 
who claimed and enforced his hen 
on the ship for payment, recom- 
mended the removal of the ship, 
saying that it was unnecessarily 
occupying his dock, that he had 
other ships waiting to go in, and 
that, from a certain day, he should 
charge 21 /. a day for the use of his 
dock: 

Held, that these facts did not consti- 
tute an implied contract on the part 
of the shipowner to pay the addi- 
tional charge, and that (having paid 
it under protest) the shipowner 
might maintain money had and re- 
ceived to recover it back. — Id, 

LIFE INSURANCE. See Insurance. 
1. jET. F, insured his life in January, 
1815, and paid premiums regularly 
tUl 1824. In January, 1815 H. F. 
committed a felony, for which he 
was convicted in October, and 
hanged in November, 1824. A bill 
was filed in 1825 by the representa- 
tive of H. F., claiming under him 
and in his right, for payment of the 
sum allied to be due under the 
insurance : 

Held (reversing the decree of the 
Master of the Rolls), that by the 
general policy of the law, the in- 
surance became void as to those 
claiming under and in right of ZT. F,, 
in consequence of the death being 
occasioned by her own criminal act. 
— Amicable Assurance Society r, Bol- 
&i/ic/, 2 Dow & C. 1. 
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LiFB Insurance— •eem^mued. 

See DufauT ▼. The Professianal 
Lift Assurance Company^ 25 Beav. 
699. 

LIGHTS. 

The right to ancient lights now de- 
pends on statute 2 & 3 Will, 4, c. 71 , 
and so does not require, and ought 
not to be rested on, any prescription 
or fiction of a license. — Taplmg y. 
Jones, 11 H. L. Gas. 290. 

Therefore, as the statute declares it to 
be absolute and indefeasible, it can- 
not be lost by a temporaiy inter- 
mission not amounting to abandon- 
ment, nor can it be forfeited by any 
attempt to extend the right. — Id, 

" The right to obstruct a new light" is 
an unmeaning expression. The right 
is that of a man to use his own lamd, 
thou|;h his so using it may obstruct 
the light received through tiie win- 
dow of an adjoining house. — Id, 

Inyasion of privacy by opening a 
window which overlooks anouier 
man*s grounds is not recognised by 
law as a wrongful act. — Id, 

The opening of a new window being 
in itself an innocent act, cannot 
therefore destroy existing rights in 
one party, or ffive new, or revive old 
rights in another. — Id, 

Consequently, where there was an 
ancient light, and then others were 
added, and an obstruction was raised 
against the added lights, whidi from 
their position could not be obstructed 
without obstructing the ancient light, 
such obstruction was illegal.— /d 

Benskau) v. Bean, 18 Q. B. 112, and 
HutchinsonY, Copesiahe, 8 Com. ben., 
N. S., 102 ; and in error, 9 Com. Ben., 
N. S., 863, overruled. 


LDflTATIGNS IN DEEDS AND 
SETTLEMENTS. ^ Deeds. 


LDflTATIGNS (STATUTE GP). See 
Pbesgription, 17. Bond. 

1. King, son-in-law and asent oiA, Gore, 
is in the habit of iwaVing payments 
in respect of Gore's debts, sometimes 
with money furnished for the pur- 
pose by Gore, sometimes out of his 


Limitations (Statute of)— consumed. 

own funds. King pays 4O0L in 
1761, and 20002. in 1764, in respect 
of bond debts of Gore, who died in 
1781, leaving King his executor. No 
claim made by King a^^st A, Gore 
in his lifetime, nor against his estate 
afterwards, till 1819, in reroect of 
these sums. Presumed, that the pay- 
ments were made out of the money 
of A. Gore, and the claim of Kmg 
barred by lapse of time. — Lortan 
{Lard) v. Gore, 1 Dow & C. 190. 

2. The assignee in possession of an 

equitable life estate from tenant for 
life, without impeachment of waste, 
holds over after the death of the 
tenant for life against the trustee 
holding the legal estate both for 
tenant for life and remainder-men ; 
his adverse possession as against the 
trustee does not commence till the 
death of the tenant for life, and 
till then the Statute of Limitations 
does not begin to rxuL—Fcatsset v. 
Carpenter, 2 Dow & C. 232. 

3. A debt which, at the death of the 

testator, is not barred by the Statute 
of Limitations, may become so after- 
wards as to the executors and 
legatees, notwithstanding a chaige 
hj the testator of his debts upon 
his personal estate; nor will the 
operation of the statute be pre- 
vented, though the testator erro- 
neously supposing part of his per- 
sonal estate to be real estate, has so 
described it in his will, and chaEged 
his debts upon itSooU v. Jones, 4 
CL&F.382. 
An executor's advertisement to credi- 
tors, to send in an account of their 
claims for examination, does not 
amount to a promise sufficient to 
revive a debt already barred by the 
Statute of Limitations.— /<i 

See O'Connor v. Haslam, 5 H. L. 
Gas. 170. 

4. To a bill filed for tithes against occu- 

piers of lands in July, 1833, the 
owner was made a defendant by 
amendment in January, 1835. 

Qu{Bre, whether he was defendant to a 
suit commenced within the time 
limited by the Act 2 & 3 WiU, 4, o. 
100, s. 3, that is, within a year from 
the 7th of August, 1832 'i-^Phwdm 
V. Thorpe, 7 CI. & F. 137. 
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Limitations (Statitte of)— con/tnued. 

5. Where a creditor of a firm in India 

died there before his right of action 
was barred by lapse of time, and his 
personal represontatiye in Scotland 
Drought an action there against a 
partner of the firm 23 years after 
the creditor's death : 

Held, that the English Statute of Limi- 
tations did not take effect, the action 
haying been brought within six years 
after English probate or letters of 
administration were taken out to the 
deceased creditor. — Fergusson y. 
I)(fe, 8 Ca. & F. 121. 

6. Length of time is no bar to a daim 

to a dignity, yet the absence of 
assertion of right by many persons 
ma^r raise a presumption a^nst 
their descendants unless satisfac- 
torily accounted for. — Hasting$* 
Peerage, 8 01. & F. 144. 

7. By a marriage settlement, the wife's 

portion was limited to her for life, 
remainder to her husband for life, 
remainder to the children of the 
marriage, to be vested at 21, or mar- 
riage, and in case none should attain 
that age or marry, then in trust for 
&Q. ; there was a daughter who mar- 
ried, and had a child, but died before 
her parents : 

Held, that the child of the daughter 
was not excluded from taking under 
the ultimate limitation. — Withy y. 
Mangles, 10 Gl. & F. 215. 

8. A bin for an account of tithes was 

filed against five defendants, before 
the expiration of the time limited 
by the 2 & 3 WiUA, c. 100, s. 3, and 
after the expiration of that time was 
amended, under orders of the Court, 
and four other persons were intro- 
duced as defendants : 

Held, that the suit as affainst these 
latter defendants mustbe taken to 
have commenced at the date at which 
they were actually introduced into 
the bill; that they could not. by 
relation backwards, be treated as 
defendants to the original bUl, and 
that they were consequently entitled 
to the protection of the provifadons 
of the statute.— -^yrofi v. Cboper, 11 
C1.&F.566. 

So the bill as against them was ordered 
to be dismissed with costs— /c/. 


Limitations (Statute OF)^amtvmed. 

8. An estate being limited to the use of 
A, and his wife, and the heirs of 
their bodies, with remainder to A. 
in fee, and A. having died, leaving 
his widow and O., an only son, and 
L. and H., only daughters; the 
widow, in 1735, by deed-poll, in con- 
sideration of an annuity granted to 
her by her son G^., and of natural 
affection, ^ granted, surrendered, and 
yielded up ** the estate to him in fee ; 
she afterwards, during her life, suf- 
fered a recovery. She died in 1767. 
G. died without issue, in 1779, 
having devised the estates to trustees 
to secure annuity to B^ the only son 
of his sister L, (then dead), and 
subject thereto, to TT., eldest son 
of B., for his life, with remainder to 
B'b second son. In 1790 TT., on hia 
f ather^s death, entered into possession 
of the whole estate, claiming under 
the will of O., and subsequently did 
various acts in the character of 
devisee for life. In 1814 he suffered 
a recovery of one moiety of the 
estate, and in 1816 conveyed the 
entire^ thereof to mortgagees in 
fee. lu 1818, M,, the descendant of 
H. the other co-parcener, suffered a 
recovery of the other moiety, which, 
it was declared, should enure (sub- 
ject to the trusts of a term) to the 
use of W'b mortgagees : 

Held (by the Lords, affirming a judg- 
ment of the Court of Exchequer 
Chamber), 

1. That the deedpoU of 1735 
operated as a covenant to stand 
seised, and created a base fee deter- 
minable by the entry of the issue in 
tail: 

2. That this base fee did not, on 
the widow's death become mei^ed 
in the reversion in fee in O,, as the 
estate tail subsisted as an inter- 
mediate estate : 

3. That although G^., being estopped 
by the recovery suffered by him, 
was not remitted to the estate tail, 
no light of entry accrued to anyone 
until his death, and therefore the 
period of 20 years, for the operation 
of the Statute of Limitations against 
the issue in tail, was to becalculated 
from his death (1779), and not from 
the death of his mother (1767), and 
that W:b entry (in 1790) was not 
barred by lapse of time: 
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Limitations (Statute or)'-c(miinued. 

4. That although W. entered un- 
der the will, and manifested an inten- 
tion to take the estate under it for 
his life only, that was immaterial, 
and he was remitted, as to his moiety, 
to the original estate tail which was 
barred by the recovery in 1818 ; 
and, 

5. That the entry and remitter of 
W. did not operate to remit his co- 
parcener to the other moiety of the 
estate.— Z>oe d. Daniel v. Woodroffe, 
2 H. L. Gas. 811. 

9. A.y who had a life interest in certain 
estates, gave a bond to a creditor, 
and a warrant of attorney to con- 
fess judgment for its amount. No 
judgment was entered up. A. died 
within three years of the date of the 
bond, leaving no assets, real or per- 
sonal. B,y his son, the first tenant 
in tiul of the estates, entered into 
possession, and expressed in letters 
to the creditor a wish to pay his 
father's debts, but would not give 
anv security for them. B. made a 
wm, in which, reciting his own wish, 
and a promise in conformitv with it, 
made bv him to his father and mother, 
he said, ** And in case I should not 
be able to fulfil my intentions during 
my lifetime, and that I should not 
have a sufficient fund for that pur- 

rse arising from my personal estate, 
hereby charge all my just debts, 
and also all the debts of my late 
fatiber. A., which shall remain un- 
paid at the time of my decease, upon 
all my real estates wheresoever," &c. 
He then directed his trustees to stand 
seised of all his estates, ** subject in 
manner aforesaid to the payment 
of all my just debts, and to the debts 
of my father.'' B, survived his 
father many years. The obligee of 
the bond filed a charge thereof 
against ti^e. trustees under the son's 
will: 

Held, that the debts of the father, 
which were not barred b v the Statute 
of Limitations at the death of the 
father, were charges on the real 
estates of the son.— O'Cbnnor v. Ila8' 
lam, 5 H. L. Gas. 170. 

10. Gharities are trusts, and are as such 
within the operation of 3 & 4 Will. 
4, c. 21.^St. Mary Magdalen College 


Limitations (Statute of) — continued. 

V. The AUomey General 6 H. L. Gas. 
189. 

The 1st section of the statute extends 
the word '* person " to a class of per- 
sons as well as individuals. The 
poor of a parish are a class of persons 
within the meaning of that section. 

Where the Attorney General, havingno 
independent rights of his own, stands 
only in the same situation as those 
who are entitled to the benefit of 
a charity, if thev would be barred 
by lapse of time, he is equally barred. 
— Id, 

11. In a suit in which there was an ex- 

press trust of a charge on land, it 
was held {per Lord Wensleydalt) 
that the Statute of Limitations, 3 
& 4 wm, 4, c. 27, did not operate as 
a bar, an express trust of a charge 
upon land being, by the true con- 
struction of that statute, as much 
saved from its operation as an ex- 
press trust of the land itself.^— ^ur- 
rowea v. 6?ore, 6 H. L. Gas. 907. 

Held also, that, under the circum- 
stances of that case, the rights of 
certain cestuis que trusient aid not 
arise till a certain period, so that 
they were not affected by the 
statutes. — Id. 

12. Semhle, that the 40th section of the 

3 & 4 wm. 4, c. 27, applies to legacies 
charged on land. — Bullock v. Lhwnes^ 
9 H. L. Gas. 1. 

13. So long as the relation of landlord 

and tenant subsists, the right of the 
landlord to rent is not barred by 
non-payment, except that under the 
42nd section of 3 & 4 Will. 4, c. 27, 
the amount to be recovered is limited 
to six years.— iircA6o/!i v. ScuUy^ 9 
H. L. Gas. 360. 

The 24th section of that statute only 
bars equitable rights, S3 far as they 
would have been oarred if they had 
been legal rights. — Id. 

14. The right of a person to the support 

of the land immediately aronna his 
houses is not in the nature of an 
easement, but is the ordinary right 
of enjo^ent of propertv ; and till 
that IS interfered with he has no 
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legal ground of complaint, although, 
in fact, something may have been 
done which (without his knowledge) 
has occasioned results that will after- 
wards affect his property. — Bcuik- 
house y. Bonomi, 9 H. L. Cas. 503. 

A. was the owner of certain houses 
standing on land which was sur- 
rounded by the lands of B., C, and 
Z>. E, was the owner of mines 
running underneath the lands of all 
these persons. He worked the mines 
in such a manner (without actual 
negligence) that the lands of B.^ C, 
and D. sank in ; and after more than 
six years' interval their sinking 
occasioned an injury to the houses 
of ^.: 

Held, that a ri^ht of action accrued to 

A. when this injury actuaUy oo- 

^ curred, and that his right was not 

barred by the Statute of Limitations. 

15. An election (as to estates) gave a right 
to compensation. Assuming such 
compensation to be in the nature 
of a simple contract debt, the Statute 
of Limitations can only begin to run 
against it when the election has been 
made. — Spread v. Morgan, 11 H. L. 
Cas. 588. 


LIS MOTA. 

A controversy in a family, though not 
at that moment the subject of a 
suit, constitutes a lis sufficient to 
render inadmissible in evidence a 
letter written on that subject by 
one of the members of the family, 
and addressed to another member 
of it,— Butler v. AfountgarreU, 7 H. 
L. Cas. 6a3. 


LODOmG-HOUSE KEEPER. See 
Bankrupt. 

A person who keeps a lodging-house, 
and supplies the lodgers with food 
and wine, is a trader within the 
meaning of the bankrupt law, 6 
Geo, 4, c. 16. — King v. Simmonds, 1 
H.L.Ca8. 754. 

LONDON TITHES. See Tithes, 1. 

LORDS JUSTICES. See Chancery, 2. 


LUNACY JURISDICTION. 

Qamro., whether the words " the Court 
of Chancery," in the 5th section of 
the 18 & 19 Vict, c. cxlix. (the Stock- 
ton and Darlington Railway Act), 
apply exclusivelv to the Lord Chan- 
cellor or to the Lords Justices sitting 
in Lunacy ?—jStorA:ton, dc. Railway 
▼. Brown, 9 H. L. Cas. 246. 

LUNATIC. See Pin Money. 


MAGISTRATES. 

secution. 


See Malicious Pro- 


The agent for R,, a person convicted 
of poaching applies to the convict* 
ing magistrates for a mitigation of 
the penalty, on the ground that the 
poacher supported his father and 
mother by his labour or industry. 
A,, one of the magistrates, said, **I 
do not think the defender deserves 
any mercy, as I am informed that 
besides being a poacher he is a thief, 
and has been known to steal bee- 
hives and leather,** and he appealed 
to B., another magistrate, who said, 
" I cannot say as to the bee-hives, 
but I was informed by a respectable 
farmer now dead that he stole a 
quantity of leather." R, brings his 
action of damages against the ma- 
gistrates for defamation, and the 
action held by the Court below to 
be relevant, and sent to a jury, and 
verdict for the pursuer for 125/. 
damages against each of the magis- 
trates, and the verdict confimicd by 
the Court. The interlocutor of re- 
levancy affirmed by the Hou^(3 of 
Lords, but the interlocutor confirm- 
ing the verdict reversed, and the coije 
remitted for a new trial. — ^1 Unrdica 
v. Robertson, 1 Dow & C. 495. 


MAJORITY AND MINORITT. 
Church Rates. 


S<!a 


MALICIOUS PROSECUTION. 

Where one partner of a firm in*tit\itcs 
a prosecution for a theft on the pro- 
perty of the partnership, and the 
person prosecuted brings an nation 
for a malicious prosecution ^ that 
action cannot be sustained rtj^^uinat 
the other individual partiurs f>ii 
account' of their interest in i]u 
M 
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Malicious 'Pvlosecvtiov— continued, 

perty alleged to have been stolen. — 
Arbuckle ▼. Taylor and others^ 3 
Dow, 160. 

Though the accusation is really with- 
out foundation, reasonable and pro- 
bable cause for making it is an an- 
swer to the action. — Id, 

Per Lord Eldon: A miigiBtrate is 
bound to terminate his remands 
within a reasonable time, otherwise 
he will be liable in damages, but the 
Scotch Act of 1701 does not appl^ 
to commitments for farther exami- 
nation. — Id, 

MALTA. See Colonies, 1. 

MANDAMUS. See Corporatiom. 

Railway. 

MANOR 

The demesne lands of a manor pre- 
yiously granted in fee do not be- 
come reunited to the manor, if 
purchased by the lord, as they 
would do if they had reverted to 
him by escheat. — Delacherois t. 
DelacJierois, 11 H. L. Gas. 62. 

If the demesne lands of a manor are 
treated, in a conveyance of them 
in fee, as a distinct property, as, for 
instance, being conveyed by the lord 
in fee without being accompanied 
by a declaration of the feoffor's 
titie as lord, or being described as 
lands held of the manor, but only 
as lands situate, lying, and beins 
within the manor, they are severea 
from the manor, and cease to form 
part of it, although the rents and 
dues may TemaisL—Id. 

On re-purchase, by the lord, of the 
fee simple, he will hold them of the 
chief lord. — Id. 

They will not, on such re-purchase, 
again form part of the manor, so as 
to pass under that description made 
in a will dated anterior to the pur- 
chase. — Id, 

In the reign of Charles I., a grant was 
made by patent to Viscount Afon^ 
gomery of a manor to be held in fee 
and common socage, with power to 
create as many separate manors, 
and to appoint as many tenemental 
lands to each manor as the grantee 
should think fit, and also with 


MANOR—cofifmtted. 

license to grant in fee simple, or 
for lesser estates, any of the lands 
belonging to such manors, to be 
held thereof respectively by suit 
of Court, and sucn other services or 
rents as he, his heirs, &c., should 
think fit, non oheUxnle the statute 
Quia Emptaree, This patent was 
validated and confirmed by Acts of 
the Irish Parliament. The heir of 
the grantee, in the year 1721, 
grant^ by indenture of lease and 
release to A,^ in, tee farm, certain 
of the tenemental lands of the 
manor. They were described as 
** situate, lying, and being in the 
manor," and were to be held at a 
rent of 61, suit and service to the 
manor, payment of small sums for 
leet money, and an obligation to 
ffrind com at the manor nulla ; per- 
formance of each of which thii^ 
was secured by covenant, and tne 
grantor also reserved a power of 
distress : 

Held, that the lands thus granted out 
were severed from the nuuior. — De- 
lacheroisY, Delacherois. 11H.L. Gas. 
62. 

In March, 1836, the owner of the 
manor executed a will devising 
'Hhe manor** to the younger of 
his two nephews. In 1842, he pur- 
chased the tenemental lands which 
had been granted out in 1721. 
He died in October, 1850, without 
having alteared or republished his 
will: 

Held, that these lands were not by the 
purchase re-annexed to the manor 
so as to pass by the will, but de- 
volved upon the testator^s heir-at- 
hkw.—Id. 


MANSE. See Glebe, 

1. Circumstances under which a manse 
repaired at the commencement of 
an incumbency, and declared **free** 
or ** sufficient'* by the Presbytery, 
can be made, during the same in- 
cumben<7, the subject of farther 
reference by the heritors. — Ha- 
milton {Duke) v. ScoU, 1 Dow, 393. 

Finally decided that the minister of a 
parish parUy burghal and partly 
landward in, de jure^ entitled to a 
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manse under the Act WQS.-^AuUl 
▼. Hamillon, 1 Dow & 0. 43, and 
Moir V. BeUheSy Id. 65, n. 

MABKET. iSee Charter, 2. 

MABEIAGE. See Husband and Wipe. 
Legitimacy. Will. 

1. A Sccichinan hj origin married at 

GibraUar (while in militaiyservice 
there), an EngUshtooman. When on 
half-pay he resided with his wife 
and family at Dwham^ and kept 
them there when again employed in 
the military service. He aiterwarda 
took proceedings in Scotland to ob- 
tain a divorce a vinculo mcUrimonii, 

QuoBre^ whether in virtue of his origin 
the Scotch Courts could pronounce 
such a divorce, the marriage being 
an English marriage ? — Tooey v. Lvnd- 
Bay, 1 Dow, 117-131. 

See Warrendery. Warrender, 2 CI. 
& F. 488 ; Dolphin v. Robins, 7 H. L. 
Cas. 390 ; /n rv Daly, 25 Beav. 456 ; 
Hunt V. Hunt, 31 Beav. 89 ; Wil- 
son's Trusts, L. B., 1 Eq., 247 ; 
APCarihy v. De Oaix, 2 Ry. & Moo. 
620 ; 2 CL & F. 568,.n. 

2. A declaration by a man in the pre- 

sence of witnesses, that ^. ^. is his 
wife, and that the children he has 
had by her are her legitimate chil- 
dren, is sufficient to constitute a 
marriage per verba de prcBsenti, ac- 
cording to the laws of Scotland, 
^M'Adam v. Wcdieer, 1 Dow, 148. 

Bee i2e^ V. MOUs, 10 CI. & F. 534; 
Prinsep v. Dyce Sombre, 10 Moo. P. 
C. 232 ; Bell v. Graham, 13 Moo. P. 
C. 242. 

3. A reconciliation between husband 

and wife after a separation does 
away with the effect of it, but the 
evidence of such reconciliation must 
be clear. A married woman actually 
separated from her husband, and in 
litigation with him, is capable of 
making an agreement with him on 
the subject of that litigation, and 
win be bound by it. — Balemany.Boss 
{Countess) 1 Dow, 235. 

See Wilson v. Wilson, 14 Sim. 405 ; 
Williams r. Bailey, L. R., 2 Eq., 734 ; 
Nicholl V. Jones, L. R., 3 Eq., 696. 

4. Where two parties in Scotland cohabit 


Marriage — continued. 

regularly, there is a prima facie pre- 
samption of marriage, though that 
may be rebutted by evidence of the 
circumstances under which the coha- 
bitation has existed. But this pre- 
sumption will not arise where the 
connection is known to have beeu 
illicit in its origin.~CiEinn%^m« v. 
Cunninghams, 2 Dow, 482. 

The ** repute " to raise a presumption 
of marriage must be founded on 
general opinion. — Id. 

See Lapsley v. Grierson, 1 H. L. 
Cas. 498; Piers v. Piers, 2 H. L. 
Cas. 331. 

Certificate of celebration not sufficient 
to prove the marriage if impeached 
by evidence that the woman was 
not present when the marriage waa 
stateid in the certificate to have 
been celebrated. — Id. 

Sanble, fer Lord Eldon ^Chancellor) : 
That in cases of contmued cohabi- 
tation, presumption is in favour of 
the le^tlity of the union, except 
where it clearly appeared that the 
connection was at first illicit. — Id. ; 
But see the Breadalbane Case, L. B., 
1 8c. Ap., 182. 

5. Mary B. Macndl married to JoUy in 
a manner unquestionably regular, 
on 13th June, 1816. Summons, in 
1818, of declarator of marriage and 
adherence (restitution of conjugal 
rights) by Macgregor against Mary 
B. MacneU alone, founded on alleged 
irregular ^rior marriage, followed 
by a marriage by a clergyman, on 
23rd May, 1816. Charge of previous 
irr(^ular marriage abandoned, and 
evidence confined to the marriage 
before the clergyman on 23rd May, 
1816. First, documents ; certificate, 
or quasi, certificate of proclamation of 
banns, but no banns actually pub- 
lished ; entry in book (privute 
memorandum not admissible in evi- 
dence) of the cler^nrman; certificate 
of the clergyman (a bad character, 
afterwards convicted in the Criminal 
Court of forging marriage lines or 
certificates), ^condly, witnesses; 
the clergyman's wife and daughter 
the only witnesses. Thirdly, ad- 
missions of M. B. Macndl, that she 
went before the clergyman with 
Macgregor, but did so from undue 
influence and fear, and denying con- 
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Marriage — continued. 

sent; eyidence of facta and cir- 
cumstances before and after the 
alleged marriage with Macgregor : 
five children bom of the marriage 
with Jolly in the conrse of the pro- 
ceedings. Judgments of the Courts 
below sustaining the prior marriage 
with Macgregor xey&n&di upon appeal 
by the Lords ; the evidence of the 
ceremony and consent being con- 
sidered defective, and the pleading 
irregular. — Macneil v. Macgregor^ 1 
Dow & C. 208. 

A marriage without actual proclama- 
tion of banns, not considered as a 
regular marriage, though celebrated 
by a clergyman, and evidence of 
facts and circumstances to elide (re- 
move) the presumption of consent 
admissible. — Id. 

No opinion (because not necessary to 
be decided in this case) whether evi- 
dence of facts and circumstances can 
be admitted to rebut the presump- 
tion of consent arising from a mar- 
liage unquestionably regular. — Id. 

No opinion (because not necessary to 
be decided in this case) whether 
Jolly and the children ought to have 
been parties to the suit for their 
interests. — Id. 

No opinion (because not necessary to 
be decided in this case) whether, 
although the declarator had been 
sustained, it must necessarily have 
been followed, under such circum- 
stances as appeared in the present 
case, by a judgment of adherence 
(restitution of conjugal rights). — Id. 

No opinion (because not necessary to 
be decided in the present case) 
whether admissions, by a party con- 
tracting of a prior marriage, can be 
received in evidence to destroy the 
effect of a subsequent marriage 
contracted by that party.— /(i. 

See Siev>aH v. Menzies. 8 CI. & F. 
309. 

6. In a suit for a declarator of marriage 
founded on a promise subsequente 
copula^ there was no direct evidence 
of the promise, but from factfi and 
circumstances, and chiefly from 
letters written by the defender to 
the pursuer (the defender having 
dchtroyed the letters written by the 
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pursuer to him) ; the Commissary 
Court and Court of Session thought 
that there was sufficient ground to 
warrant the inference that a pro- 
mise of marriage had been given and 
accepted previous to the concubitus^ 
and declared for the marriage. The 
judgment affirmed by the Lords. — 
Honyman ▼. Campbell^ 2 Dow & C. 
265. 

7. A Scotchman^ domiciled in Scotland^ 
was married in England to an 
Englishwoman, and by marriago 
contract secured to her a jointure 
on his Scotch estates. They went 
to Scotland after their marriage, and 
resided there a short time, when 
they returned to England. They 
afterwards agreed to a separation, 
and articles of agreement were 
executed by which the husband 
secured a separate maintenance to 
the wife during the separation. 
From the time of the separation 
the wife resided abroad, and the 
husband continued to be domiciled 
in Scotland, where he raised an 
action of divorce against her, on 
the hea4 of adultery, alleged to 
have been committed abroad after 
the separation : 

Held, by the House of Lords, affirm- 
ing the interlocutor of the Court of 
S^on, that the wife's legal domi- 
cile was in Scotland, where the 
husband's was, and that she was 
amenable to the jurisdiction of the 
Scotch Court ; that an edictal cita- 
tion, with actual intimation by 
serving a copy of the summons 
personally, was a good citation ; and 
that it is competent to the Scotch 
Courts to entertain a suit to dissolve 
a marriage contracted in England, 
whatever effect that dissolution 
may or may not produce out of 
Scotland. — Warrcnder v. WarrmdcTf 
2 CL & F. 488. 

See Dalhousie v. McDonall, 7 CL 
& F. 817 ; Birtwhi9tle v. Vardill, 2 
CI. & F. 671 ; 7 CI. & F. 896 ; Muturo 
V. Munro, 7 CL & F. 842 ; OdU v. 
Geils, 3 H. L. Cas. 280 ; In re Daly's 
ScUlement, 25 Beav. 456 ; Dolphin t. 
Bobins, 7 H. L. Cas. 390 ; Brook v. 
Brook, 9 H. L. Cas. 193 ; Bannatyne 
V. Bnrrington, Cas. temp. Nap. 491 ; 
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Wilson's Trusts, L. R., 1 Eq., 251 ; 
Bunt v. Hunt, 31 Beav. 107. 

8. A Scotch diyoToe of an English mar- 

riage will not justify the parties 
divorced in marrying again in Eng- 
land.— LolUsy's Case, 2 CI. & F. 567. 

See Ford ▼. De Fontis, 30 Beav. 
586 ; Wilson's Case, L. E., 1 Eq., 251. 

9. Nor can a Danish divorce affect an 

English marriage. — McCarthy v. De 
Caix^ 2 CI. & F. 668, n. 

See Dolphin v. Robins, 7 H. L. 
Cas. 390. 

10. The marriage of an officer, celebrated 

by a chaplain of the Britiah army, 
within the lines of the army when 
serving abroad, is valid under the 4 
Geo. 4, c. 91, though such army is 
not serving in a country in a state 
of actual hostility, and though no 
authority for the marriage was pre- 
viously obtained from tne officer's 
superior in command. — Waldegrave 
Feerage, 4 CL & F. 649. 

11. A submission by a woman to arbitra- 

tion is revoked by her marriage 
before the award is made. — McCan 
V. GFerrall, 8 CI. & F. 30. 

12. J, M. and C. S, cohabited. There 
was no direct evidence of the time 
at which their intercourse began, 
but J. M. wrote to (7. iS. a letter, 
which was dated in March, 1826, and 
was in the following terms : "• Christy, 
you and I having lived together as 
man and wife for some time, I 
herebv declare you to be my lawful 
wife, m tiie event of a child being 
born in consequence of the present 
connection between us.'' It ap- 
peared that this letter was not de- 
livered tiU 1828 : 
Held, that it did not in any way con- 
stitute a marriage by the law of 
Scoiland.—iStewart v. Menzies,fi CI. 
& F. 309. 

See Bell v. Graham, 13 Moo. P. 
C. 258. 

13. if. C, an unmarried woman, while 
living with her mother, had two 
children by A. H., a single man, who 
gave bond to the parish to indemnify 
it against their maintenance. lie 
afterwards changed his own resi- 
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deuce, and M. C, went with her two 
children to reside in his house, and 
so resided till her death. Shortly 
after this change of residence, he 
obtained from his law agent a form 
of words, necessary by the law of 
Scotland to constitute a marriage. 
He wrote this note. *'My dearest 
May, I hereby solemnlv declare that 
you are my lawful wife, though, for 
particular reasons, I wish our mar- 
riage to be kept private for the pre- 
sent. I am your affectionate hus- 
band, ^.iT.'' The note was addressed, 
inside, to " M. C," but outside, to 
" Mrs. A . nr He deposited the note 
with the law agent, saying, "it would 
please and satisfy her," but directed 
the lurent to keep it secret till his, 
A. Ii.'s death. A. H. always repre- 
sented himself to his relations as a 
single man : 

Held, that a valid marriage had been 
constituted between these parties ; 
that the words of the note were 
sufficient for that purpose, so far as 
the man was concerned ; and that 
his conduct and expressions to the 
law agent, together with the subse- 
quent residence of the woman with 
him, must be taken as evidence of 
her knowledge of the paper, and her 
assent to it. — Hamilton v. Hamilton, 
9 CI. & F. 327. 

The law agent was, under the circum- 
stances here, equally the agent of 
the wife as of the husband for the 
purpose of the custody of the paper. 

14. A., & member of the established 
church in Ireland, went, accom- 
panied by B., a Presbyterian, to the 
house of C, a regularly placed minis- 
ter of the Presbyterians of the 
parish wher^ C. resided, and there 
entered into a present contract of 
marriage with the said B,; the 
minister performing a religious 
ceremony between them, according 
to the rites of the Presbyterian 
church. A. and B. lived together 
for some time as man and wife ; 
A. afterwards, B, being still alive, 
married another person, in a parish 
church in England. 

Qacere, whether the first contract thus 
entered into was sufficiently a 
ikt 3 
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marriage to sapport an indictment 
against A, for bigamy. 

Lord Brougham, Lord Denman, and 
Lord Campbell were of opinion that 
it was. The Lord Chancellor^ Lord 
CoUenham, and Lord AUnger were 
of opinion that it was not. The 
Lords being thus divided, the rule 
" semper proisumitur pro negante *' ap- 
plied, ana judgment was given for the 
defendant in error. — The Queen v. 
milis, 10 Gl. & F. 534. 

See Beamish v. Beamish, 9 H. L. 
Cas. 276. 

15. The Royal Marriage Act, 12 Geo. 8, 

c. 11, extends to prohibiting the 
contracting of marriage, or to annul 
an^ already contract^ in violation 
of its provisions, wherever the same 
may be contracted or solemnised, 
either within the realm of England 
or without. — The Sussex Peerage 
Case, 11 01. & F. 85. 

16. il., a Scotchman, married in Scotland 

and went abroad ; his wife co- 
habited with C, and had children 
by him. To make such children 
legitimate, it was held necessary, 
for those who asserted th^ le^ti- 
macy, to prove either a Iqzal origin 
of the cohabitation, or a diange in 
the nature of it after the death of 
A. had become known to all the 
parties. The mere fact that C, and 
the woman continued to live toge- 
ther was not sufficient for that pur- 
pose. Under such circumstances, 
the children were held illegitimate 
though bom after the date of ^.'s 
death. — Lapsley v. Grierson, 1 H. L. 
Gas. 498. • 

Qucsre, C. and B. live together as man 
and wife, in the bona fide belief that 
il., to whom B. had been lawfully 
married, was dead ; in fact he was 
alive ; will his subsequent death, 
during the continuance of their 
cohabitation, confer on it, according 
to the law of Scotland, the character 
of a lawful marriage ? — Id, 

17. A young lady, 18 years of age, 

entitled to considerable property, 
her parents being dead, having been 
passing her vacation at the house of 
one of the executors named in her 
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f ather*s will, who she considered as 
her guardian, was induced by his 
brother, who was residing in the 
same house, and was 52 years of 
a^e. to promise to marry him ; she 
witndrew that promise a few days 
afterwards, but was importuned 
again, and prevailed upon to renew 
it, and the marriage was celebrated 
without the knowledge of any of 
her friends, upon a false statement, 
made by him, of her age and resi- 
dence, in the publication of the 
banns and in the register of the 
marriage. There was no cohabita- 
tion or consummation of the mar- 
riage, as she alleged. She, after a 
few days, went to a friend's house, 
and by his advice applied for an 
Act to annul the marriage, the same 
being considered valid in law : 

Held, that it did not appear by the 
evidence that the marriage was not 
solemnised with the free consent of 
the lady, and that the case made 
was not such as to justify legisla- 
tive interference. — Fields Marriage 
Annulling Bill^ 2 H. L. Gas. 48. 

18. The question of the validitv of a 
marriage cannot be tried like any 
other question of fact, which is in- 
, dependent of presumption, for the 
law willpresume in favour of mar- 
riage. There is a strong legal pre- 
sumption in favour of marriage, par- 
ticularly after the lapse of a great 
length of time, and this presumption 
. must be met by strong, distinct, and 
satisfactory disproof. Where, tnere- 
f ore, two persons had shown a dis- 
tinct intention to marry, and a mar- 
riage had been, in form, celebrated 
between them by a regularly ordained 
clergyman, in a private house, as if 
by special license, and the parties, 
by their acts at the time, showed 
that they believed such marriage to 
be a real and valid marriage, the rule 
of presumption was applied in favour 
of its validity, though no license 
could be found, nor any entry of the 
^rranting of it, or of the marriage 
itself could be discovered; and 
though the bishop of the diocese 
(during whose episcopacy the matter 
occurred), when examined many 
years afterwards on the subject, 
deposed to his belief that he had 
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never granted any license for snch 
marriage. — Piers v. P»cr«, 2 H. L. 
Gas. 331. 

19. Delay in instituting a suit for nullity 

of marriage on me ground of im- 
potence, is not an absolute bar to 
the suit, but renders it neoessary 
that the evidence to support the 
suit should be of the clearest and 
most satisfactoiy kind. — CasUeden v. 
Ccuileden, 9 H. U Gas. 186. 

Where, therefore, a woman who had 
married in 1834, lived with her hus- 
band till 1838, then separated from 
him, in 1853 caused him to be sued 
for her debts, obtained from him an 
allowance, which was continued till 
October, 1 858, and in November, 1858, 
instituted a suit for nullity of mar- 
riage on the ground of incompetence, 
it was held, that she was bound to 
give unequivocal proof of the truth 
of the allegation in the petition ; and 
the Lords not being satisfied that 
the evidence was of that character, 
the decree of the Gourt below dis- 
missing the petition, was confirmed. 

20. The forms of entering into the con- 

tract of marriage are regulated by 
the lex loci contractus, the essentials 
of the contract depend upon the lex 
domicilii. If the latter are contrary 
to the law of the domicile, the mar- 
riage (though duly solemnized else- 
where) is there void. — Brook v. 
Brook, 9 H. L. Gas. 193. 

The Marri^e Act, 26 Geo. 2, c. 33, 
only applies to the forms of certain 
marriages celebrated in this country ; 
it does not touch the essentials of 
the contract. It is, therefore, only 
territorial. — Id. 

The 5 & 6 Will. 4, c. 54, affects all 
domiciled English subjects wherever 
they may be transiently resident. It 
does not affect them when actually 
domiciled in British Colonies acquired 
by conquest where a different law 
exists. — Id. 

The marriage of a man with the sister 
of his deceased wife is declared by 
the 28 Hen. 8, c. 7, to be contrary to 
God's law ; and though that statute 
itself is repealed, its declaratins are 
renewed in the 28 Hen. 8, c. 16, and 
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32 Hen. 8, c. 38, which are in force 
—Brook V. Brook, 9 H. L. Gas. 193. 

Being forbidden by our law, such a 
marriage contracted by British sub- 
lects, temporarily resident abroad, 
but really domiciled in this country, 
though valid in the foreign country, 
and duly celebrated accoraing to the 
forms required by the law of that 
country, is absolutely void here. — Id. 

A. and ^., British subjects, inter- 
married ; B. died ; A. and C. (the 
lawful sister of B.), being both at 
the time lawfullv domiciled British 
subjects, went abroad to Denmark^ 
where, by the Danish law, the mar- 
riage of a man with the sister of his 
deceased wife is valid, and were there 
duly, according to the laws of Den- 
mark, married : 

Held, that under the provisions of the 
5 & 6 Will. 4, c. 54, the marriage in 
Denmark was void. — Id. 

21. It being settled by the decision in 
Tlie Queen v. Millis, that to consti- 
tute a valid marriage by the common 
law of England, it must have been 
celebrated in the presence of a 
clergyman in holy orders, the fact 
that the bridegroom is nimself a 
clergyman in holy orders, there being 
no other clergyman present, will not 
make the marriage valid. — Beamish 
V. Beamish, 9 H. L. Gas. 274. 

As to the manner in which a marriage 
is to be celebrated, the law does not 
admit of anv difference between the 
marriage of a clergyman and of a 
layman. — Id. 

(Croole V. Hudson, and Holmes v. Holmes^ 
commented on and explained.) 

Semble, that the decision in The Queen 
V. Millis is not to be applied to a 
case where the presence of a minister 
in holy orders is impossible. — Id. 

MABBIAGE SETTLEMENT. See 
Agreement. Bond. Election. 
Fraud. Lbgitim. Settlement. 
Will. 

1. A father having expressed his inten- 
tion of making a larger provision 
for his younger children than he had 
before done, dies without having 
executed his intention. The son 
and heir-at-law, apprised of his 

m4 
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father's intention, enters into a 
correspondence, in which he states 
a resolution on his part, to make a 
&rther provision for the younger 
members of the family. His sister's 
allowance being 4000/., she marries 
on the faith of the correspondence : 

Held, a good contract for a marriage 
settlement, and that the son was 
bound to pay the 40001 — Mont- 
gomery ▼. Reilly^ 1 Dow & C. 62. 

2. T, B.y entitled under one will to an 

estate tail, expectant on the death 
of two elder brothers without issue 
or recovery suffered, and entitled 
under another will to an estate for 
life, with a remote remainder in 
tail, proposes to covenant that on 
bis marriage with X. C, a ward of 
Court^ in case either of the limita- 
tions m his favour in the wills shall 
take effect, he will charge the estate 
to which he shall become entitled, 
with an addition of 80002. to the 
fortune of younger children. The 
same Master to whom the proposal 
is submitted, settles the covenant in 
the marriage articles with words of 
inhet-itance not occurring in the pro- 
posal, viz., *' that in case he shall 
become seised of or entitled to all 
or any of the manors, hereditaments, 
or estates devised by such wills, or 
by either of them, or of any other 
lands, &c.,/or any estate of mherUance 
in possession or othertmse, capable 
of being settled or bound in law or 
equity,^ he will charge the estates as 
aforesaid ; and this is approved by 
the Court. T. B. becomes entitled 
in possession to the life estate only, and 
on claim by a younger child that the 
8000/. should be declared to be a 
charge on the life estate, and refer- 
ence to a Master, he reports that the 
limitations under which T, B. cove- 
nanted to charge the estates with the 
8000 /. never took place. The report 
confirmed by decretal order of the 
Court below, and the judgment 
affirmed by the Lords. — WUlis v. 
Robinson, 1 Dow & C. 469. 

3. A deed of settlement was made in 

contemplation of marriage, and con- 
tained a proviso by which the estates, 
&c., thereby granted, should, in the 
first place, be charged with certain 
portions therein mentioned, due to 
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the brothers and sisters of the settlor, 
and with certain debts set forth in 
the schedule thereunto annexed. 
The covenant against incumbrances 
specially excepted a jointure to the 
settlor's mother, and the before- 
mentioned portions and debts ; and 
the covenant for farther assurance 
contained an exception similar to 
the foregoing, by an express refer- 
ence to it. The settlor was possessed 
of other estates besides those settled. 
The settlor, after his marriage, paid 
off some of the portions and some 
of the debts, and by his will declared 
such payments to be in ease of his 
settled estate : 

Held, by the House of Lords, re- 
versing a decree of the Court of 
Chancery in Ireland, that all rights 
must be taken to be as they were 
established at the date of the con- 
veyance, and therefore neither any 
direction in the will of the settlor, 
nor the state of his affairs at his 
decease, could alter its construction, 
and consequently, that the debts, &c. 
continued to stand as a burthen on 
the real estates, and that the personal 
estates were exonerated in the hands 
of the executors. — VandeUar v. 
Vandelmr, 3 CI. & F. 82. 

4. By a marriage settlement, certain 
u-eehold lands, together with the 
mansion house and park of the 
settlor, were given to trustees to pay 
to the settlor's wife, if she should 
survive him, 1000 /. a year, clear 
from all deductions whatever. The 
settlor by his will confirmed the 
settlement, and gave the mansion 
house and park to his wife for life, 
remainder to his nephew, to whom he 
also gave his copvhola estates in 
Pennsylvania, the latter free from 
all incumbrances whatever ; he cre- 
ated two rent-charges, payable out 
of his real estates in England : 

Held, that the devise to the wife of 
the lands charged by the settlements 
was not intended to merge the 
chaige in the settlement, and that 
she was, therefore, entitled to enjoy 
the mansion house and park without 
any deduction being on that account 
made from the annuity, which was 
to be raised entirely out of the other 
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EngUsh estates held by the nephew. 
--Powell V. Grigby, 3 CL & P. 103. 

5. W. L, bequeathed 5000 ;. to the 
daughter of his brother, J. L.^ 
chafed on his real estates, and 
authorised the interest thereon to 
be raised for her maintenance, if J, 
L, should so direct, and he devised 
his real estates so charged to J. X. in 
fee. J. L. bequeathed 10,000/. in 
trust for his daughter for life, and 
after her death, in trust for her chil- 
dren, and declared that that sum 
should be in addition to the sum to 
which she was entitled under W.L.^b 
wilL The daughter afterwards 
married. Her father advanced to 
her husband 15,000 /. as her mar- 
riage portion, and, by the settle- 
ment, pin money and a jointure for 
the wife, and portions for the younger 
children of the marriage, were pro- 
vided out of the husband's property, 
and the 15,000 /. were declared to be 
in satisfaction of the sums to which 
the wife was entitled under W, L.'s 
wilL The father died in 1794 ; no 
demand was made for the 10,000 1. 
until 1826 : 

Held, bv the Lords (reversing the decree 
of the Yice-ChanccUor), that the 
legacy of 10,000 /. was satined by the 
marriage portion, assuming as one 
ground of their judgment, that the 
daughter was apprised of the con- 
tents of her father's will soon after 
his death. — Durham (^Earl) v. Whar- 
ton, 3 CI. & F. 146. 

See Hopwood v. Hopvoood, 7 H. L. 
Cas. 728; Hall v. Eaymand, Gas. 
temp. Nap. 87 ; Gamer v. Holmes, 
Cas. temp. Nap. 117; Coventry v. 
Chichester, 2 De G., J., & S. 340 ; L. B., 
2H.L.,76. 

6. Roheri Marke being seised to him, his 
'heirs and assigns, according to the 
custom of the manor of Taunton 
Deane, of certain messuages within 
that manor, surrendered the same to 
trustees, in pursuance of articles of 
agreement made in contemplation of 
marriage, on trust, to permit him, 
his heirs, and assigns, to enjoy the 
premises until the marriage, and 
from the solemnization thereof <5n 
trust for himself for life, and after 
his decease on trust for the intended 
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wife for life, for her support and in 
bar of dower, and after tne death of 
-' the survivor of the husband and 
wife, on trust to surrender the 
premises into the hands of the lord 
of the manor, to the use of the 
child or children of the marriage, 
their heirs and assigns; such sur- 
renders to be made at the costs of 
the children, who should be entitled 
to take the same ; and in default of 
issue of the marriage living at the 
Jeath of the survivor of the hus- 
band and wife, then on this special 
trust, to surrender the premises into 
the hands of the lord of the manor, 
to the use of the right heirs of the 
settlor for ever, according to the 
custom of the manor ; such surrender 
or surrenders last mentioned to be 
made at the costs and charges in 
all things of the person or persons 
who by virtue of the last-mentioned 
condition or limitation should be en- 
titled to take the same. The only 
issue of the marriage was a daughter, 
who survived the settlor, but died in 
the lifetime of her mother. On the 
daughter's attaining 21, the premises 
were surrendered to the lord of the 
manor, to her use, and she, by her 
will, devised them to the sons of her 
mother by a second husband, and at 
the same time surrendered them to 
the use of her will ; her mother sur- 
viving her continued in possession of 
the premises till her own death : 

Held, by the Lords (affirming decrees of 
the Court below in a suit between a 
purchaser for valuable consideration 
from the devisees, and the settlor's 
youngest sister and customary heiress 
at his widow's death), that by virtue 
of the ultimate limitation in the 
articles, she was entitled to the cus- 
tomary estates from the death of the 
widow.— -BwA V. Locke, 3 CL & F. 
721. 

7. In a marriage contract, the husband 
covenanted to secure his intended 
wife the benefit of the pension or 
annuity payable from a certain fund 
to the widow of a subscriber, *' and 
failing thereof , or in case the said 
pension or annuity, from whatever 
cause, shall not be available to his 
promised wife, excepting only 
through her right to and posses- 
sion of property producing tho 
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amount of the pension, he bound 
himself, his executors, fto.,** to make 
payment to her of a dear yearly 
annuity equal to the pension. At 
the time of his death, he had 
secured his wife a pension on the 
Bombay Military Fund to the 
amount of 365 Z. a year. From 
different causes (other than her 
possession of property producing 
the amount of the pension) the 
payment of the pension was at first 
reduced, and afterwards stopped : 

Held, that the contract was an abso- 
lute contract to make good tiie 
amount of the pension in every 
case but that of the possession 
of property producing a similar 
amount, and tnat event pot having 
happened, the husband's estate was 
declared liable.— TavZor v. EoBBOck. 
5 GL & F. 380. 

8. By A:% will, in 1783, hb widow, 
whom he appointed executrix, was 
to receive 4002. a year for the 
maintenance of herself and their 
children^ but only 602. a year for 
herself if she married agam. She 
proved the will, and was appointed 
receiver of her children's fortunes ; 
she married again in 1791, but, con- 
cealing her marriage, passed her 
accounts as widow, taking credit for 
the 400/. a year. On her death, in 
1794, B.^ her second husband, ad- 
ministered to her and to her first 
husband's escate, and having been 
also appointed receiver of the chil- 
drens' fortunes, passed his accounts 
in continuation of the widow's 
without acknowledging their mar- 
riage. All the children having 
attained their majority in 1802, 
disputed ^.'s accounts, which were 
then referred to arbitration. C, 
the eldest of the children, married 
before the award was made, and 
one of the arbitrators was a trustee 
of her settlement ; her marriage was 
also concealed from the Court, and 
the accounts afterwards pa^ed de- 
scribing her by her maiden name. 
B. paid her husband, as if under the 
award and in ignorance of the set- 
tlement, sums of money which ought 
to have been applied to the trusts of 
the settlement : 

Held (reversing decrees made on a bill 
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filed by C, and her children, in 1836, 
against B. and the trustee), that all 
the accounts of ^.'s estate should be 
again taken by the Master, without 
regard to the award, or to the ac- 
counts passed subsequently to C's 
marriage ; that ^.'s estate should be 
charged with the difference between 
4002. and 602., which his wife had 
received ; and that consideration of 
the liabilities of C's husband, and 
of the trustee under their marriage 
settlement, should be reserved untU 
after the report.— if Gm v. O'Fer- 
rail, 8 CL & F. 30. 

9. A representation made by one party 
for the purpose of influencing the 
conduct of another, and acted on by 
the latter, will in general be sufficient 
to entitle him to the assistance of a 
Court of Equity for the purpose of 
realising such representation. And 
80, in proposals of marriage, if the 
parent or his agent deliberately 
holds out inducements to the suitor 
to celebrate the marriage, and he 
consents, and celebrates it, believing 
it was intended that he should have 
the benefit so held out to him, a 
Court of Equity will give effect to 
the proposals. Proposals of marriage 
written by the lady's brothers, acting 
by her father's authority, stated that 
Mr. J, P. T, (the father) also intends 
to leave a farther sum of 10,000/. in 
his will to Miss 2*., to be settled on 
her and her children, the disposition 
of which, supposing she has no chil- 
dren, will be* prescribed by the will 
of her &ther. These are the bases 
of the arrangement, subject, of 
course, to revision ; but they will be 
sufficient for Baron B. t6 act upon." 
Baron B,y upon receiving the pro- 
posals, provided a jointure as re- 
quired by them for his intended 
wife, and then married her. In the 
settlement afterwards executed*there 
was no mention of this 10,000/., and 
it was not left by J. P. T. in his will : 

Held, that his estate was liable to the 
payment of the 10,000/., with inter- 
est, from the end of one year after 
his de&th.—Hammersley r. De Bid, 
12 CL & F. 45. 

Semble, that a letter written and signed 
b^ the father after the marriage of 
his daughter, admitting the terms of 


DIGESTED INDEX. 


187 


Marriage Settlement— contintMi. 

the 'wiitien propoBaJs which were 
not signed, was a recognition of 
them as his agreement, sufficiently 
signed by him within the Statute of 
Frauds. — Hammeraley v. De Bid, 12 
CL & F. 46. 

See MomueU v. White, 4 H. L. 
Cas. 1039 ; Jorden v. Monei/, 5 H. L. 
Gas. 185; Fitzmaurice y. Bayl^^ 
9 H. L. Cas. 89; CaJton v. CaJUm^ L 
B.,2H.L.,132. 

10. A &ther having, upon the marriage 

of his daughter, agreed to give her 
a portion of 1()0,0()02., transferred 
one -third part thereof in stock to the 
four trustees of the marriage settle- 
ment, and gave them his bond for 
transfer of the remainder in like 
stock, to be held by them in trust 
for the daughter's separate use for 
life; and after her death for the 
children of the marriage aa the hue- 
band and she should jointly appoint. 
The father af terwai^, by his will, 
gave to two of the trustees a moiety 
of the residue of hie personal estaJte, 
in trust for the daughter's separate 
use for life, remainder for her chil- 
dren generally, as she should by deed 
or wm appoint : 

Held, that the moiety of the residue 
given by the will was in satisfaction 
of the sum of stock secured by the 
bond, notwithstanding the difference 
of the trusts, and it being found to 
be for the benefit of the daughter 
and her children, if any she should 
have, to take under the will, she was 
bound to elect to take. — Tliynney, 
GlengaU, 2 H. L. Cas. 131. 

See Coventry v. Chicliester, L. R., 
2 H. L., 76; Caton v. CaUm, L. E., 
2 H. L., 135. 

11. On a treaty respecting the marriage 

of H, Af.y who was believed to have 
considerable expectations from his 
uncle, H.E,, the guardians of the 
lady desired a settlement ; and H. M. 
addressed a letter to H, K, who an- 
swered, " I have made my will, and 
left you my property in tiie county 
of r., which is very considerable.'' 
The guardians still refused tiieir 
consent, ^ until a suitable setiJement 
shall be made by Mr. H, E. of real 
estate upon the marriage, in the 
usual course of settlement, and until 
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the sum of 10,000 1 shall be secured 
to the trustees of the estate " of the 
father of the lady from whom H, M, 
had some time before borrowed that 
money, in order to become a partner 
in a bank. The resolution of the 
trustees was communicated to H.E,y 
who, in September 1815 wrote, *^ My 
sentiments respecting you continue 
unalterable ; however, I shall never 
settle part of my property out of my 
power while I exist ; my will has 
been made for some time, and I am 
confident that I shall never alter it 
to your disadvantage. I have men- 
tioned before, and I again repeat, 
that my county of Tipperary estate 
will come to you at my death, unless 
some xmforeseen occurrence should 
take place. I have never settled 
anything on any of my nephews, and 
I should give cause for jealousy if I 
were to deviate in this instance from 
a resolution I have long made." 
This answer was, at the desire of 
H. E„ communicated to the guar- 
dians, who, in March, 1816, consented 
to the proposed marriage, which 
accordingly took place in July of 
that year. A settlement was then 
drawn up, in which it was recited 
that ** H, M. has reason to expect 
that he will, upon the decease of H. 
E,, become entitled, by virtue of the 
will of H, E.,to a certain portion of 
his estate and property, pursuant to 
the declaration oi H, E, contained 
in his letter to H, M. of September, 
1815." H, E, was made one of the 
trustees of the settlement, and, about 
12 months afterwards, he executed 
the deed ; but there was no evidence 
that he knew anything of its con- 
tents beyond the fact that he was 
named as one of the trustees. H. E, 
afterwards devised his property to 
other persons : 

Held, affirming the decision of the 
Court below, that H. M, could not 
maintain a suit to compel the trus- 
tees under the will of H, E, to con- 
vey the Tipperary estate to him, for 
that H. E.^B letter did not amount 
to a contract to settle it on him. — 
Maunaell v. WhiU, 4 H. L. Cas. 
1039. 

12. TT. M, had given a bond and warrant 
of attorney to secure the repayment 
of a sum of money. Judgment had 
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been entered up,but not executed ; the 
bond and warrant of attorney came 
into the possession of L., as personal 
representative of the original obli- 
gee. She was on terms of affection- 
ate friendship with IF. if., and often 
said that he had been unfairly treated, 
in being made to enter into these 
securities. L, had in early life re- 
ceived from the father of W. M» a 
conveyance of some property in 
Indian the deed of conveyance was 
expressed to be for a money con- 
sideration of 10,000 rupees. In truth, 
the monev consideration was, if any, 
a debt of 1200 rupees, the rest was 
a purely voluntajry gift, and no 
money whatever passed when the 
conveyance was executed. W, M. 
was about to marry, and when his 
marriage was in contemplation, dis- 
cussions arose about the bond and 
warrant of attorney. W. itf.*s father 
told L, that he was advised, if she 
did not abandon the claim on the 
bond and warrant of attorney 
agunst his son, to execute a deed 
wnich would put an end to the con- 
veyance of this Indian property as 
a voluntary conveyance made with- 
out consideration. In his deposi- 
tions he said that L, promised not 
to enforce the bond and warrant of 
attorney, if he would abstain from 
interfering with the conveyance. 
Other evidence was ffiven of decla- 
rations by her that she *^ had aban- 
doned " the claim, and of a promise, 
often repeated, that she would never 
trouble W, M, about it : 

Held, that this promise, if it consti- 
tuted a contract, was not a contract 
made *^ in consideration of marriage," 
BO as to bring it within the words of 
the Statute of Frauds. — Jorden v. 
Monqf, 5 H. L. Cas. 185. 

13. The presumption of law is against 
double portions; where a sum of 
money is given by the will of a 
parent to a particular child, and the 
uke sum is afterwards secured bv a 
settlement on the marriage of that 
child, there is a presumption in 
favour of the ademption of the 
legacy, but this presumption may be 
rebutted by evidence of intention 
to the contrary. The burden of 
proof of intention is on the person 
claiming the double portion. It is 
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not necessary that the legacy should 
be paid in order that it may be 
adeemed. — Hopwood v. Hopwood^ 7 
H. L. Cas. 728. 

14. In marriage articles in 1802 (which 
were to be, but never were, followed 
by a formal settlement), two sepa- 
rate estates, one belonging to the 
intended husband, the other to the 
intended wife, were included. Both 
were vested in trustees in trust to 
permit the husband and wife to re- 
ceive the profits during life, and (as 
to her portion) should she survive 
her husband, *^ to such of her iswe 
male by her said husband as she 
may, by her last will and testament, 
notwithstanding her coverture, direct, 
limit, or appoint ;" and in case of no 
appointment, to the ** issue male " of 
the husband and wife ; and in case 
of no issue male, then to go amongst 
her daughters ; " and in case of 
failure of issue male or female, then 
to go to such person or persons " as 
she should appoint. There were 
two children of the marriage, a son 
and a daughter. The wife survived 
the husband many years, and made 
a will, which, reciting the power re- 
served to her by tiie articles ap- 
pointed her property to her grand- 
son, the son of her daughter, describ- 
ing him as ^* issue male" of her 
marriage : 
Held, that the articles were executory ; 
that if in accordance with them a 
settlement had been executed, the 
estate would have been put in strict 
settlement; and that the power 
reserved by them was not well exer- 
cised ; the grandson, the son of a 
daughter, not coming within the 
description of " issue male " therein 
contained.— Zia//i6er< v Peyton^ 8 H. 
L. Cos. 1. 

The lady married again, and in the 
settlement on this second marriage, 
the surviving trustee of the articles 
' "granted, released, and confirmed *' 
to the trustees under the pecond 
settlement, " all his right,'' to '' the 
use and behoof of ^ the widow as 
under the articles : 

Held, that, setting up a daim to the 
estate under the appointment by 
her, the grandson could not, as an 
objection to a suit to compel him to 
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convey the estate in specific per- 
formance of the marriage articles, 
insist that the legal estate was not 
in him ; nor could he object to the 
decree in this suit that it dealt only 
with the property over which the 
wife had assumed to exercise a 
power of appointment, and not with 
the whole property included in the 
marriage axiide&,— -Lambert v. P^- 
ton, 8H. L.Cas.1. 

The decree in this suit directing a con- 
veyance, but not declaring the rights 
of the parties, was held to be de- 
fective. — Id. 

15. Where portions for younger children 
are created, if their interests are 
vested, and if the contingencies have 
happened on which the portions are 
to be paid, interest on them is pay- 
able, and the portions must be raised 
although the only means of raising 
them may be the sale or mortgage 
of a reversionary term, the in- 
tention of the parties creating the 
portions is to govern. — Massy v. 
Lloyd, 10 H. L. Cas. 248. 

But if the principal is not raisable till 
the death of the survivor of father 
or mother, though the title to the 
portion may be vested, interest on 
it will not be payable till that time 
except on express words. — Id. 

Lord CoUenham'a observation on this 
point {MilUoun (Lord) v. Trench. 4 
01. & F. 307-8) adopted.— /£/. 

There is a distinction between the 
word "payable" when used in speak- 
ing of a sum payable to a beneficiary 
and when used in speaking of a sum 
payable by a trustee.— irf. 

In a marriage settlement, the estate 
was given to trustees on trust to pay 
the rents to the wife for life; to 
raine by sale or mortgage a sum of 
10,000/. for a child of the wife by- a 
former marriage, and also a sum of 
500/. for a relative of the first hus- 
band, then, after the death of the 
wife, to pay 1000/. a year to the 
husband for life; to raise 15,000/. 
for younger child or children, to be 
paid at such time, in such shares, 
and with such yearly interest as the 
wife should appoint, and, in default 
of appointment, at 21 or marriage, 
and until such portion hhould be- 
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come payable, to raise money for 
the maintenance and education of 
the children as the wife should deem 
meet, not exceeding, &c. : provided, 
that if there should be no younger 
child, or it should die before 21 or 
marriage, 5000/. additional should 
be paid to the wife's daughter by 
the former marriage. The wife died 
in 1806, leaving a son and a daughter, 
both very young. The daughter 
attained 21, and married in 1824. 
The father died in April 1859. The 
Court of Chancery, m Ireland, had 
held that the principal sum of 
15,000/., though the right to it 
vested on the daughter marrying, 
could not be raised during the life 
of the father, but declared interest 
on that sum to have become pay- 
able from the date of her marriage. 

The decree of the Court of Chancery 
was reversed, and the cause remitted 
with directions that interest did not 
become payable till the death of the 
father.— 3fa««y v. Lloyd, 10 H. L. 
Cas. 248. 

16. A,, the younger of two sisters (the 
only children of their father), was 
about to be married. By a pre- 
nuptial contract executed abroad, 
where the marriage was to be cele- 
brated, and the parties to it were 
domiciled, the father agreed to give 
il.«a dowry of 40,000/. Of this, 
20,000 /. were to be paid within six 
months after the marriage. The 
remaining 20,000/., divided into two 
portions of 10,000 /. each, were made 
payable, one on a given event 
the other on the father's death, 
with power reserved to him to pay 
the last* mentioned sum during his 
life. In the contract he declared 
his intention to give to .^. an equtdi 
portion with her sister of what he 
should leave as residue, and used 
words which appeared to leave it 
doubtful whether this portion was 
to be ascertained before or after the 
payment of debts and legacies. By 
nis will he gave legacies to an amount 
which, with the debts, entirely ex- 
hausted what would otherwise have 
been residue. The final sum of 
10,000 /. was not paid in his lifetime. 
After his death A, filed a bill against 
his representatives, to obtain pay- 
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mcnt of this sum, and also payment 
of the share of the residue, calca- 
lated on its gross amount before 
payment of debts and legacies. The 
Court below held, that on the proper 
construction of the contract, tnis 
latter claim was nnf ounded ; and as 
to this claim, dismissed the bill with 
costs, but ordered payment of the 
10,000/., with interest to be calcu- 
lated from the period of six months 
after the f ather^s death : 
Held, that the order dismissing the 
bill with costs was r^ht, for that 
the claim was founded on a misin- 
terpretation, made bv the plaintiff, 
of the contract, and was not the 
consequence of any act of the testa- 
tor, such as ought to make the costs 
come out of the estate. — Di Sora y. 
Phillippa, 10 H. L. Cas. 624. 

But the decree was varied so far as 
related to the interest on the 10,000 /., 
which was ordered to be calculated 
from the date of the father's death. 
— /rf. 


MASTER OF A SHIP. See Abandon- 
ment. Ship. 

MASTER AND SERVANT. 

A master having admitted that by 
his factor's agreement, he promised 
to his servant, in addition to his or- 
dinary wages, a present of 20 /., the 
service to be at all events till the 
end of one year ; and that sum not 
having been paid at the expiration 
of the year, and the service having 
continued for several years : 

Held, that the contract was renewed 
in all its parts from year to year ; 
and nothing being said to the con- 
trary by either paurty, that 20/. were 
due for every year of the service. — 
Mansfield {Earl) v. ScoU, 1 01. & F. 
319. 


MEETING, PRESENOE AT. See Oes- 

SIO BONORUM. 

The mere fact of being present at a 
meeting of road trustees does not 
constitute a onma/ocie liability at- 
taching to the person thus present. 
The onm of proof of his .having 
done some act to render himaeLE 
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liable, lies on the person who pro- 
poses to make him so. — Higgins v. 
Livingstone^ 4 Dow, 341. 

MEROHANTS' AOOOUNTa See Ac- 
counts. Interest. 

1. Though a merchant's books may, by 

the hiw of Scotland, afford a aemt" 
flena prohatio in his own favour, yet, 
in order to have that effect, they 
must be regularly kept. — Ivory v. 
Gourlay, 4 Dow, 467. 

Honest demands can be enforced only 
in a manner consistent with general 
policy and the interests of the com- 
mumty. — Id. 

2. By the law of England, a contract for 

compound interest is not valid, ex- 
cept in mercantile accounts current 
for mutual transactions. — Fergrusson 
v. F^e, 8 OL & F. 121. 

MILITIA. See Error in Law. Insur- 
ance. 

A, insured in July, 1808, against the 
consequences of any ballot for the 
county of /. that mi^ht take place 
between the time of insurance and 
the 1st of September following. At 
the ballot, the deputy lieutenants 
utterly mistook the meaning of two 
statutes, and drew 10 times as many 
men as the law intended. Among 
the persons thus irregularly drawn 
was the assured : 

Held, that the insurers were not liable 
for the consequences of the mia^lrft 
of the deputy lieutenant8.~«Sbott v. 
if'/nto«A,2Dow,322. 

MINES AND MINERALS. See Bail- 
way. 

1. A lease of alum mines gave the lessee 
the right to obtain alum from certain 
coal wastes. A subsequent lease of 
the coal-mines provided that notMng 
thereby granted should injure the 
rights of the parties who heJd the 
alum mines. The alum existed in 
the coal wastes. The coal lessees 
could not thoroughly work the coal 
without removing the pillars which 
supported the roof; but by doing 
this, the alum would be rendered 
impossible to be reached : 

Held, that the coal pillars could not be 
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Mines and Minerals — continued, 
remoyed. — Glasgow {EarT) v. 


The 


Hurlet Aktm Oimpctnyf 3 H. L. Gas. 
25. 

2. Power in co-adyentnren to forfeit the 
shares of one of their number for 
non-payment of calls, is not neces- 
ssurily incident to a mining adventure 
conducted on the cost-book principle. 
^Clarke v. Hart, 6 H. L. Gas. 633. 

Where such a power exists by agree- 
ment between the parties, it is to be 
treated as atrictisnmi jurisy like a 
power of forfeiture with respect to 
an estate, and the forms to be ob- 
served in declaring the forfeiture 
must be strictly followed.— M 

Where an agreement to work mines on 
the cost-book principle has been 
entered into by several persons, the 
written statement of one of them 
(made subsequently to the date of 
the agreement^, that his shares are 
liable to forfeiture on non-pa3rment 
of calls, wUl not affect his rights 
under tiie agreement. — Id, 

A,, jB., and C, in November, 1848, 
entered into an agreement to work 
mines on the cost-book principle. A. 
did not pay up his calls. In a letter 
of November 1849, to his co-adven- 
turers, he spoke of his shares as 
liable to forfeiture. He received a 
notice of a meeting of the co-adven- 
turers, to be held on the 3rd May, 
1850, to declare his shares forfeited. 
He denied the right to forfeit them. 
The meeting was held, but instead of 
declaring AJ's shares forfeited, the 
co-adventurers passed a resolution 
to give him time to the 15th May, 
after which it was declared that if 
the calls were not paid up, the shares 
woidd be treated as forfeited. The 
calls were not paid on the day 
named, and a letter was afterwards 
written, stating that the shares had 
been forfeited on the 3l8t May : 

Held, that even if there had been a 
right of forfeiture necessarily inci- 
dent to work a mine on the cost- 
book principle, the proper steps to 
exercise that right had not been 
taken, and thut the shares were not 
forfeited : 

Held also, that what was done on the 
3l8tMay, 1850, did not operate as a 
dissolution of the partnership. — Id. 
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A, had, in his letter of November, 1849, 
stated that his shares were liable to 
forfeiture ; he repeatedly afterwards 
denied the existence of such liability 
In May, 1850, they were declared 
forfeited. A farther correspon- 
dence ensued, in the course of 
which he said he should wait to 
enforce his rights till the profits of 
the mines would pay the law charges. 
In August, 1853, he filed his bill : 

Held, that these circumstances did not 
disentitle him to reUef in equity, the 
matter in which he sought relief 
being one which related to an exe- 
cuted and not an executory interest. 
^Clarke v. Hart, 6 H. L. Gas. 633. 

Held also, that the judgment of the 
Gourt below being affirmed, ou^ht 
to be affirmed with costs, they being 
a legal consequence, not a result 
necessarily affected by the conduct 
of the parties. — Id, 

{Pichard v. Sears, 6 Ad. & El. 469, and 
Freeman Y, Cooke,2 Exch. Rep. 654, 
commented on.) 

3. Prima facie, the owner of land is en- 
titled to the surface itself, and all 
below it, ex jure naJturce ; those who 
seek to derogate from that right 
must do so by virtue of some grant 
or conveyance. — Roiobotham v. Wil- 
son, 8 H. L. Gas. 348. 

The rights of the srantee of the mine- 
rals depend on tne terms of the deed 
by which they are conveyed. Under 
a grant of minerals a power to get 
them is a necessary incident. — Id, 

In 1770 a private Act of Parliament 
was passed to provide for the allot- 
ment of commons and commonable 
lands, &c. These lands were de- 
scribed as having mines under the 
surface. Gommissioners were ap- 
pointed to allot (having due regard 
to the mines) according to the rights 
of the various persons interested in 
the lands, some of which were 
divided into small parcels. The 
Gommissioners, by their award, 
allotted the lands, so that some of 
the mines allotted to A, were situ- 
ated under portions of the land 
allotted to B. The persons interested 
executed this award, which (reciting 
that this mode of allotment had 
been necessary) contained a clause, 
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declaring that the proprietors agreed 
for each other, and their heirs, 
that the lands so allotted shoold be 
lawfully held and enjoyed by the 
allottees without molestation, and 
without any mine owner being sub- 
ject to any action for damages on 
account of working and getting the 
mines, or by reason that the lands 
might be " rendered uneven and less 
commodious to the occupiers there- 
of, or by sinking in hollows, and 
being oUierwise defaced and in- 
jured where such mines shall be 
worked .... the several pro- 
prietors having agreed with each 
other, and being willing and desir- 
ous to accept their respective allot- 
ments in their several situations 
hereinbefore declared, subject to 
any inconvenience or incumbrance 
which may arise from the cause 
aforesaid." The mines were work- 
ed bv ^.*8 assignee, and the surface 
of the land thereby (but without 
negligence) injured : 

Held, that whatever is the general 
right in the surface to support, this 
clause in the award operated as a 
grant of a right to disturb the sur- 
lace of the land, and J9., therefore, 
could not maintain an action for 
damage on that account. — Rotoho- 
thorn V. Wilson, 8 H. L. Cas. 348. 

QucBre, whether this clause could ope- 
rate as a release of the right to 
support ? — Id, 

The circumstance that (some years 
after the award, but many more 
than 20 years before the injury 
complained of) houses were erected 
on the land, held not to make any 
difference with regard to the relative 
rights of the parties under the 
award. — Rovobotham v. Wilson, 8 H. 
L. Cas. 348. 

4. The right of a person to the sup|>ort 
of the land immediately around his 
house is not in the nature of an 
easement, but is the ordinary right 
of enjo3rment of property ; and till 
that is interfered with he has no 
legal ground of complaint, although 
in fact, something may have been 
done which (without his knowledge) 
has occasioned results that will 
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afterwards affect his property. — 
Buchhouse v. BoifumL 9 H. L. Cas. 
603. . 

A. was the owner of certain houses 
standing on land which was sur- 
rounded by the lands of B„ C7., and 
D, E, was the owner of mines 
running underneath the lands of tJl 
these persons. He worked the mines 
in such a manner (without actual 
negligence) that the lands of JB., C, 
and D, sank in ; and after more 
than six years^ interval their sinking 
occasioned an injury to the houses 
of A.: 

Held, that a ri^rht of action aocmed to 
A . when this m juiy actuaUy occurred, 
and that his right was not barred by 
the Statute of Limitations. — Id, 

5. A vendor of land having sold it under 
an Act of Parliament for the pur- 

• poses of a railway, cannot afterwards 
work the minerals under the surface 
(though they are expressly reserved 
to him by his grant, or under the 
providons of the Railway Company's 
Act^ in such a manner as to pre- 
judice the use of the land for the 
purposes for which it has been pur- 
chased.— ^i/io^ V. The North Sastem 
Railway Company, 10 H. L. Cas, 333. 

MISDIRECTION See Charity. 
Patent. Pleading. Practice. 

MODUS. SeeUvtnm. 

In a bill for tithes, the defendants set 
up a modus for ovincra (persons 
dwelling out of the pansh but 
holding lands within it) to pay 4<2. 
per acre for all ancient pasture 
lands: 

Held, that such modus, if proved in 
fact, would be good in law. — Byron 
V. Cooper, 11 CI. & F. 556. 

The existence of this modus having 
been established, the rector was 
allowed to take an issue to try 
whether it applied to ancient pasture 
lands, which, after being meadowed 
or ploughed up within the time of 
legal memory, were reconverted to 
pasture.— i^. 

To a bill by the rector against the 
owners and occupiers of lands in the 
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pariah for an aoconnt of tithes they 
set ap a modus of 13^ 6 a. Sd., pay- 
able half yearly, and they showed 
receipts for that payment under 
various descriptions, such as "rent 
for the rectory," and " prescribed 
rent due to the rector" from the 
year 1637, with some interruptions ; 
and also receipts for a pajrment of 
8«. O^d, which was supposed to be 
a payment in respect of tenths due 
from the rector to the Crown : 

Held, by the Lords, affirming a decree 
for an account, that the case made 
by the appellants would not warrant 
the Court to direct an issue to try 
the existence of the alleged modus, 
the evidence against it being free 
from doubt. — Qiima v. Baine, 12 CI. 
&F.833. 

A landowner is not, like a rector, en- 
titled as of right to such an issue. — 
Id. 


MORA. See Interest. 


MORTGAGE. iSfac Contract, 23. Fraud. 
Practice, 11. Sale. 

1. A mortgagor in Ireland tendered pav- 

ment of interest to the agent of the 
mortgagee. It was not accepted. 
The mortgagor filed a bill against 
mortgagee and agent to compel ao- 
ceptfuice of the interest. The suit 
was allowed to drop. Twenty-four 
years afterwards the representative 
of the mortgagee filed a bill against 
the mortgagor for an account and 
payment or foreclosure and sale : 

Held, that the plaintiff was entitled to 
maintain the suit, and payment of 
principal and int^rast for the whole 
time was decreed. — Meade y, Bandon 
{Earl), 2 Dow, 268. 

See Christopher v. Sparhes, 2 Jao. 
& W. 223, 235 ; Jtw v. Birch, 4 01. 
& F. 57. 

2. No agreement between mortgagor 

and mortgagee for a beneficial in- 
terest out of the mortgaged premises 
(such as a lease), where the mort- 
gage continues, ought to stand, if 
mipeached within a reasonable time. 
-^HickeB V. Cbo*c, 4 Dow, 16. 


Mortqao b — continued. 

But if such a lease is made, and is 
allowed to stand for a great many 
years, acquiescence renders it in- 
capable of being inspected. — Hkkee 
V. Coohe, 4 Dow, 16. 

See Fordy, Olden, L. R., 3 Eq., 
461. 

3. A Father, tenant for life, borrows* 

monev, to secure which he and his 
son, the remainder-man in fee, join 
in a mortgage of the inheritance. 
The son is entitled in equitv to rank 
as a creditor, on the real and personal 
assets of his &ther for the money, 
and to call on the mortgagee to 
make the utmost for it for the son's 
relief, &c. &o.— jBom« {Eart) y. SHr- 
Ung, 4 Dow, 442. 

4. M. Cormich, first tenant in tail under 

the will of his &ther, B. C, deceased 
(by which wiU estates in tail male 
in remainder were given to the 
devisor's other sons, JF*. (7. and T. C), 
before suffering a recovery, executes 
a settlement on his mairia^e, by 
which he limits an estate for life to 
himself, with remainders to the first 
and other sons of the marriage, in 
tail male, remainders successively to 
his brothers, F. C, and T, C, for life, 
with remainders to their first and 
other sons in tail male ; and after- 
wards suffered a recovery, mortgaged 
the settled estate to B, Plaietow^ and 
died without issue male. C7. Oomiick, 
son of T. a {F. a having died 
without issue), enters upon the estate, 
" suffers a recovery and dies, leaving 
If. C, the appellant, his eldest son. 

Bill of f oredosnre by PlaieUno, resisted 
by M, C, the appellant, the question 
being whether C OomUck, the ap- 
pellant's father, was entitled under 
the will of B. u, or only as a volun- 
teer under the settlement by M. C, 
the first tenant in tail Foreclosure 
decreed below. Argued in Dom. 
Ptoc., that as the settlor had not 
t)ie fee, but was only tenant in tail 
at the time of the settlement exe- 
cuted, the provisions of the statutes 
13 EUz. c. 5, and 27 Eli», c. 4, 
enacted for Irelandhj 10 Car, 1, sess. 
2, c. 3, did not apply to this caso 
AnswOTed, that there was no sub- 
N 
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Btantial distinction between a tenant 
in fee and a tenant in tail, who had 
it in his power at any time to acquire 
the fee ; that the brothers and their 
sons took new estates under the 
settlement, which were Yolnntary, 
and void as against the subsequent 
mortgagee for value. So held, and 
decree afiBrmed.—CbnnicikY.2VqpatM^, 
6 Dow, 60. 

See Croher v. Martin, 1 Dow & C. 
16 ; Spread v. Neioe, Gas. temp. Nap. 
637 ; Dickinscm y. Wright 6 H. & N. 
406 ; 6 H. & N. 864 ; Spread v. Morgan, 
11 R L. Cas. 688. 

5. A father, in contemplation of almost 
im^iediate death, wishing to make a 
larger proTision for a daughter than 
he had done by his will, deliyers to 
her a bond and some mortgage se- 
curities. This is a good <2ona^io mor^ 
causa, and the heir or executor is 
bound to giye effect to the intent of 
the donor. 

Per Eldon (Earl of) : This is the first 
absolute decision on the question.— 
Duffield T. Hicks, 1 Dow & G. 1. 

6. Where a tenant, having mortgaged 
* his lease, has neglected to pay rent 

and costs, or file his bill, according 
to the provisions of the Tenantry 
Acts, within six months from the 
time of execution executed on an 
ejectment brouffht by the landlord, 
tiie mortgagee has a farther period 
of three monUis within which he may, 
bv pajrmentof rent and costs, or filing 
his bill and lodging the money in 
Gourt, save the lease from forfeiture. 
—ClieUly v. Featherston, 2 Dow & G. 
39. 

SeeGai5ra»^Av. Cooper, SB..h. Cas. 
315. 

7. An expectant heir, under pecuniary 

pressure, mortgaged his reversionaiy 
estate, and entered into other obli- 
gations to secure payment of goods, 
purchased at the shop prices, with 
tiie intention of selling or otherwise 
disposing of them for the purpose 
of obtaining money to supply his 
immediate wants; his father, the 
tenant for life of the estate so mort- 
gaged, was privy to the transaction, 
and did not dissent ; the expectant 
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heir on receiving the goods, so dealt 
with them that they could not be 
restored to the mortgagee : 

Held, by the Lords, afi&rming the decree 
of the Gourt below, that such heir 
had no equity to have the transac- 
tion rescinded, or to be relieved 
against the securities.— JTtii^ v. JJom- 
to,3Cl.&F.2ia 

See Saoerg v. King, 5 H.L.Ga8. 
627 ; Broml^ v. Smith, 26 Beav. 648 ; 
Talbot V. StCMiifoHk, 31 L. J. (Gh.), 
197. 

8. The Iri»h firm in which (7. iZ. was 

partner, became insolvent in 1804, 
owing N, & Go. upwards of 120,000 L 
in respect of transactions, some of 
which were prior in date to O. R.'s. 
partnership. In the accounts of 
those debts produced by N. & Go., 
the sum of 10,000^ secured by the 
bonds of O, R,, was charged against 
the firm. A composition was entered 
into for 42,000/., whereof 10,000/. 
were to be paid by G. R., who gave 
a mortgage on his estate to secure 
the same. The remaining 32,000^ 
were otherwise secured, and tiiere- 
fore i\r. & Go. executed a release to 
the firm, releasing them and e^ery or 
any of them from all claims or de- 
mands by N. & Go. : 

Held, by the Lords (reversing on a 
former appeal a decree of the Lord 
Ghainoellor of Ireland), that the said 
mortgage was not a substitution for 
the securities by the bonds, &c., and 
that the release did not extend to 
the balance due on the bonds.— ^oe2 
V. Rochfort, 4 GL & F. 168. 

9. B. mortgaged oertain premises to L. 

The premises were required to be 
partiy pulled down and rebuilt. P. 
undertook to perform the work, but 
required security for the payment. 
An agreement was entered into be- 
tween ^., L,, and P., by which L, 
consented to become tenant of part 
of the premises when rebuilt, and to 
take a lease of them from P., to 
whom B, had assigned his interest 
for a term of years, and to pay P. 
1000 1 for the lease, and 260 L a vear 
for rent. The premises having been 
rebuilt, L, entered into possession ; 
but as no lease was granted by P., 
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did not pay the 1000 Z. nor the 2502. 
a year rent. In a snit afterwards 
instituted by P., and to which both 
B, and L. were parties : 

Held, that L. was a mere tenant, and 
though at the same time a mort- 
gagee, was not mortga^pee m posses- 
sion, the possession being in respect 
of the tenancy, and not of the mort- 
gage, and the agreement not having 
the effect of changing the relative 
situation of the parties in that 
respect.— Paflre v. Linwood, 4 CI. & F. 
399. 

10. By a settlement made on the marriage 

of A.y certain premises were assigned 
to trustees for his use for life, and 
power was also given to him '*to 
raise by deed, mortgage, or any other 
writing a sum of 1000 /., to be applied 
to any purpose that the saicl A, 
should please, but the same was not 
to be raised by way of sale of the 
said lands;** and A'b wife had a 
jointure secured on these premises. 
A, nused the 1000 Z. by mortgage 
of the settled premises, and after- 
wards became bankrupt. His as- 
ngnee sold his interest, as such as- 

Xee, in the settled premises to J3., 
also purchased the mortgage. 

A. afterwards died : 

Held, that by this assignment of il.'s 
estate and interest in the premises, 

B, became entitled to hold the mort- 
gage as a first charge upon the es- 
tate, as well after as before the death 
otA^ and until, by payment of prin- 
cipal and interest, it should be satis- 
fied.— /Stnttwon T. O'SuUioan, 7 CL & 
F. 660. 

11. A lessee having been evicted for non- 

payment of rent, under the eject- 
ment statutes in Ireland, an equit- 
able mortgagee of his interests filed 
a bill for redemption against the 
landlord: 
Held, 1st, that the mortgagee was 
entitled under the earliest of these 
statutes (11 Anne, c. 2) to redeem 
the evicted premises ; and 2nd, that 
trustees of a settlement to whom 
the lease had been assigned, were 
not necessary parties to the suit. — 
GeraJUy v. Malone, 1 H. L. Gas. 81. 

12. H, C mor^jaged the entirety of free 
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hold, and part of copyhold, heredi- 
taments, to secure payment of 6500 L 
M. C, who was the owner of two- 
thirds of the freehold, received two- 
thirds of the 6600/., and he and his 
wife joined in coUaterial securities 
for payment of the whole sum. H. 
C, afterwards paid 600/. of the 
mortgage debt, and subject iJiereto, 
conveyed his one-third of the free- 
holds to secure payment of 12,000^ 
M, C. subsequenUy mortgaged his 
two-thirds of the freehold heredita- 
ments to secure payment of 2106/. 
The first and last mortgages were 
assigned to G, B, T., who filed his 
bill for redemption or foreclosure : 

Held, aflSrming the decree of the Yice- 
Chancellor of England-^ 

1. That G. B. T. was not entitled 
to tack the last mortgage to the 
first 

2. That the accounts of the rents 
and profits of the mortgaged pre- 
mises, possessed by G, B, T., ^ould 
be taken against him with annual 
rests, if they should be found to 
have exceeded the interest on the 
moitoages. The separate estate of 
M, (X^B wife was not affected by her 
joining in the securities. — Thameif- 
Qfoft v. CroekeU, 2 H. L. Caa. 239. 

See McDonneU v. WhUe, 11 H. L. 
Gas. 670. 

13, A first mortgagee, whose mortgage is 

taken to cover what is then due and 
also future advances (within a fixed 
amount), cannot daim the benefit 
of such advances in priority over a 
second mortgagee, of whose mort- 
gage he had notice at the time of 
its execution, and before he made 
these new advances. Di98» Lord 
OranwortL — HopJeman T. Bolt, 9 H. 
L. Gas. 614. 

The case of Gordon v. Graham, as 
reported 2 Eq. Gas. Abr. 698, pL 16 ; 
27 Yin. Abr. 62, pi. 3, discussed and 
overruled. — Id. 

14. John S. entered into an agreement 

with E. for securing pavment of 
sums of money owing by him to E. 
In this agreement there was a cove- 
nant (amongst others) that John S, 
would give to E,, as part of the 
securities, a mortgage on the lots of 
n2 
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a particular estate, and James S^ 
the brother of John S,, therein de- 
scribed as being the owner of lot 
No. 1, was to join in the mortgage 
of it. By a subsequent agreement, 
under seid, to which John S., E,, and 
James S. were parties, after reciting 
the first agreement, John S, coye- 
nanted that he would, before a cer- 
tain time, convey, or cause to be 
conveyed, to £., lot 1, to be held by 
JE7. in f ee : ^ And it is hereby agreed 
by and between the parties hereto,** 
that if John S. shall pay E, the 
monies due to him, JEJ. shall re- 
transfer " all securities of whatever 
nature or kind.** Provided, that if 
payment shall not be made, E, 
may by "entry, foreclosure, sale, 
or mortga^ of any part or parts 
of the said lands,^* &o., levy the 
deficiency. "And each of them, 
John S, and Jam^s S., for himself, 
his executors," &c., covenanted to 
pay any deficiency, so tiiat out of 
the interest or dividends on railway 
shares (previously deposited), or by 
cash payments of John S. or James 
S.y there should be received a cer- 
tain sum every year. All tiie three 
parties duly executed this agree- 
ment : 

Held, that this amounted to an equit- 
able mortgage binding on the estate 
of James S^^Eyre v. McDoweU, 9 
H. L. Gas. 619. 

15. E. was the holder of a mortgage given 
him by John iSl, who was hugely 
his debtor. John 8. afterwards 
mortgaged the lands to the direc- 
tors of a banking company, as 
security for existing debts, and for 
some fresh advances. Before these 
advances were actually made, the 
solicitor for the directors discovered 
that the lands had been previously 
morteaged to E. The du^tors re- 
fused to complete the transaction 
with John S, unless jEJ.*s interest in 
the lands was released. John S, re- 
presented to them that it would be 
easy to procure the release, as J^.^s 
mortgage was only a collateral secu- 
rity; he applied to E.y who con- 
sented to give the release on getting 
proper securities in substitution for 
the mortgage. By deeds duly exe- 
cuted between E, and John 5., the 
latter pretended to give substituted 
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securities, among others, railway 
shares and a promissory note. The 
release was executed by E, The 
substituted securities, the shares, and 
the note proved to be forgeries : 
Held, reversing the decree of the Gourt 
below, that E, had not, by executing 
the release, lost his right against the 
mortgaged lands, the release having 
been obtained from him by fraud ; 
that even if John S. had conveyed 
the released lands to the directors, 
they could only have claimed under 
him against E. ; and that the release 
valid f^inst John 5., and those who 
daimed under him, was invalid as 
against E., who claimed not only 
not under John S,^ but against him 
by title paramount 

It was ordered that if any of the 
securities taken by E, when he 
executed the release, were valid, 
they were to be taken into con- 
sideration in the accounts. — Eyre v. 
Burmester, 10 H. L. Gas. 90. 

16. A contract, for the sale or mortgage 
of future acquired property, if 
capable of specific performance, 
transfers to the vendee or mort- 
gagee the beneficial interest in the 
Property as soon as it is acquired. — 
Tolroyd v. MarskalL 10 H. L. Gas. 
191. 

T, was the owner of certain machinery 
in a mill ; it was purchased by 6, 
but not removed, and T. oontinned in 
possession. T, executed a mortgage 
(which was dulv registered), by whidi 
it was dedarea tlut the machinerr 
was the property of £r., that T. 
desired to repurchase it for 50002., 
but had not the money to pay for it, 
wherefore it was conveyed to B, in 
trust, when T. should pay the money, 
to transfer it to him, and if he did 
not pav the money to hold it abso- 
lutely tor H. The deed contained a 
covenant bv T. to insure the ma- 
chinery, and another covenant that 
all the machinery which dnriuff the 
continuance of the deed should be 
placed in the null in addition to, or 
substitution for, the original ma- 
chinery, should be subject to the same 
trusts. T. sold some of the original ma- 
chinery, purchased new machinery, 
and sent to JET. accounts of these 
sales and purchases, but nothing 
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was done by or on behalf of JET. to 
take poflseasion of the newly pur- 
chasea machineiy. On the 2nd 
April, 1860, H, served T, with notice 
of a demand iix payment of the 
5000^ An execution against T. 
was afterwards put in by a creditor : 

Held, that though there had been no 
wnms actus iniarveniens^ the title of 
Hn was preferable to that of the 
execution creditor, as to the new as 
well as the old machinery. — Holrcyd 
y. ManhaU, 10 H. L. Gas. 191. 

Hogg v. Baker, 3 Mee. & Web. 195, 
commented on. — Id. 

17. Where money is entrusted by il. to his 

solicitor for inyestment, but without 
any particular investment being then 
in contemplation, and is allowed to 
remain in the hands of the solicitor, 
the amount becomes a debt due 
from the solicitor to il. If the 
solicitor afterwards misapplies the 
money, and, to cover his fraud, ob- 
tams from another client, B^ upon a 
false representation, a transfer of 
B,^% equitable interest under a pre- 
viously executed mortgage, no money 
of A. being then paid to B,, the 
transfer thus obtained may, on B, 
discovering the fraud, be set aside 
in equity, for no money of A. having 
been received by B. at the time the 
transfer was executed, no interest 
passed to il. by its execution. — Wall 
V. Cockerdl, 10 H. L. Gas. 229. 

18. A mortgage made subsequent to a 

contract for the sale of an estate, 
conveys to the mortgagee only that 
which the vendor is entitled to 
under that contract. If the mort- 
gagee gives no notice of an inten- 
tion 'to interfere with the contract, 
its stipulations remain as before, 
and affect the mortgagee as they 
would have affected the mortgagor. 
— iEow V. WaUon, 10 H. L. Gas. 672. 

The owner of an estate, part of which 
was then subject to aeon tract for sale, 
executed a mortgage upon it. The 
mortgagee gave to tiie vendee notice 
of the fact of the mortgage, but in 
all other respects left matters as 
they were Mfore the mortgage. 
The vendee was bound by his con- 
tract to pay certain sums at stated 
intervals, together with interest on 
all that remained unpaid. He made 
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several of these payments, but at 
length declined to complete the 
purchase on the ground that the 
representations on which he had 
been induced to enter into the con- 
tract for purchase were unfulfilled : 

Held, that (these representations hav- 
ing been previously held to be suffi- 
cient to absolve lum from liability 
to specific performance) he was 
entitled, so far as the payments 
extended, to claim a Uen on the 
estate for their amount, and to en- 
force that claim against the assignees 
of the vendor.— /2oM v. Wattan, 10 
H. L. Gas. 672. 

19. Payment of interest on an Irish mort- 
gage made by a receiver appointed 
under the 11 & 12 Geo, 3, c. 10 (/r.), 
over the estates mortgaged, is, within 
the terms of the 40th section of 3 & 4 
Will. 4, o. 27, payment by "an 
agent" of the party liable. — C%tfi- 
nary v. Evans, 11 H. L. Gas. 115. 

3f . was possessed of estates in three 
counties, OorJe, Kerry, and Limerick, 
In 1776 he mortgaged them to JF*. 
The interest on the mortgage was 
not regularly paid, and, on a peti- 
tion presented by F., under tiie 11 
& 12 Geo. 3, c. 10 {Ir,), a receiver 
was appointed. In form, his ap- 
pointment embraced the three es- 
tates ; in fact, he never entered into 
possession of any but the Limerick 
estate, from whidi alone he took the 
money necessary to keep down the 
interest on the mortgage. M. after- 
wards (without any knowledge of 
the matter on the part of F.) sold 
the Cork and Kerry estates to C. 
and certain outstanding terms and 
judgments were assign^ and con- 
veyed to a trustee for C, to protect 
the title. After the lapse of nearly 
20 years, since the last payment 
made by the receiver, F, claimed to 
have a sale of all the estates in- 
cluded in the original mortgage, in 
order to cover arrears of intwest : 

Held, affirming the judgment of the 
Gourt below, that the payment by 
tiie receiver out of the rents of the 
Limerick estate, was a payment 
which in law must be considered as 
made by the mortgagor in respect 
of the mortgage debt, and therefore 
prevented the Statute of Limitations 

M 3 
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operatixig as a bar to the demand as 
to any of the estates comprised in 
the mortgage. — Chumery v. Evans, 
11 H. L. Gas. 115. 

The assignment to a trustee for the 
pnrchfMerof an estate, of ontstand- 
mg terms affecting it, and of judg- 
ments on which elegits had beem 
issued, does not constitute the pur- 
chaser an incumbrancer within the 
meaning of the 42nd section of the 
3 & 4 Will 4, c. 27, so as to prevent 
the operation of the statute on the 
cUiim of the mortgagee : 

Held, therefore, reversing the judg- 
ment of the Court below, that the 
mortffagee was only entitled to de- 
mand six years* arrears of interest 
up to tiie filing of his petition, in 
which tiie holder of the estate was, 
for the first time, made a party to 
the wdtr^Id. 

MORTMAIN. 1^90 Charitt. 

1. D. M., a native of MofUrose, but re- 

dding in EngUmd, by a will made in 
England and in the EngUah form, 
beaueathed the residue of his real 
ana personal estate to trustees to be 
laid out in the purchase of lands or 
rents of inheritance in fee simple, 
for a charitable purpose at Montrose 
in SooUand, where two of the four 
trustees resided, a third residing in 
England, and the fourth in the nest 
Indies : 

Held (by the Lords aflSrming a decree 
of the Court of Chanceiy), that the 
bequest was void by the Statute of 
Mortmain, it not appeiuring from the 
will that the testator intended that 
the trustees should have the option 
of purchasing lands in Scoikmd. — 
Attorney General v. MiU, 2 Dow & 
a 393. 

2. The 9 Qio. 2, c 36 (the Mortmain 

Act), is a prohibitozy, not a penal 
statute. — PA^<< V. 8i. George's 
Hospital, 6 H. L. Cas. 338. 

Prohibitory statutes must not be in- 
terpreted on a principle of tendency ; 
if anything done is substantiaUy that 
which is prohibited, the thing done is 
void, not because of its tendency, 
but because it is within the true 
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construction of the statute the thing 
ihihitQd.^PhUpoU v. St. George's 
6H.L.CaB.338. 

B. devised to iS. a piece of land in N. ; 
B. then declared his desire to erect 
and endow almshouses in N,, and he 
empowered his trustees ^ so soon as 
bind in N, shall have been legally 
dedicated to charitable uses** by 
some other person, within twelve 
months after his decease to pay to 
the trustees of the intended cniunty 
a sum of 60,000/., to be devoted to 
the purposes of the charity, but not 
to be applied to the purchase of 
lands for the same : 

Held, reversing the judgment of the 
Court below, that this bequest was 
not void under the Mortmain Act. 

3. The Mortmain Act, 9 Geo. 2, c. 36, 
does not extend to NewSoiUh Wales. 
^Whicker Y.Hume, 7 H. L. Cas. 124. 

A. being possessed of some pore per- 
sonalty, but of considerable property 
in mortgages, executed some years 
before his death an indenture, by 
which, declaring a wish to found 
certain charities, he covenanted to 
pay, or that if he did not pay durins 
his lifetime, his executors should, 
within twelve monthsafter his death, 
subject to his debts and legacies, pay 
to certain persons therein named the 
sum of 60,0002., to be invested in 
their names on the trusts thereby 
declared : the trusts were charitable 
trusts. This deed was never en- 
rolled in Chancery. On the same 
day he made a mil giving certain 
legacies, and appointing executors, 
most of whom were the persons 
named in the deed. These mpers 
were never communicated by him to 
anybody. Just before his death he 
caused the papers to be produced 
from his drawers, and handed them 
to the persons attending his death- 
bed. They were tied up with a 
memorandum which dedared that 
thev had been prepared in that form, 
under advice, to save the legacy 
duties, and that if probate duty was 
paid in the first instance it might be 
got back again in consequence of 
the covenant creating a debt to be 
paid out of the assets : 
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Held, that the indenture was a deed, 
and not a testamentanr paper. — 
Jeffrie y. A lexander, 8 H. L. Gas. 594. 

But held also, that so far as realty was 
to be affected, it was void within the 
Statute of Mortmain, 9 Geo, 2, o. 36. 
Diss. Lords Oramoorth and Wensl^- 

Obserrations as to the object of the 
Statute.— /ci. 

The Attorney General v. Janes (3 Price, 
368) questioned.— /<i. 

5. A deed executed under 9 Geo, 2, o. 
36 (the Mortmain Act), is suflioient, 
if it is made to take effect so as to 
give a title to immediate possession 
of the land. Equity will thereon 
enforce the trustees' rights to all 
the profits of the land. It is not 
necessazy that possession de facto 
should be had. — Fisher v. Brierley^ 
10H.L.Cas. 159. 

To defeat such a deed, it must be 
distinctly shown that there was an 
antecedent affreement between the 
donor and the trustees that the 
deed should not take effect upon 
execution, but should be deferred 
till the death of the donor, who 
should in the meantime retain the 
benefit of the property. — Id. 

A small piece of land was granted by 
deed (duly executed and enrolled 
under the statute of Mortmain) 
for a charitable purpose which 
could only be carried into effect by 
funds being provided for that pur- 
pose. The ^^ed itself was allowed 
to remain in the poaaession of the 
grantor, whose managing bailiff 
manured and mowed the land, as 
he did other land of the same kind 
belonging to the grantor, and either 
rented hj himself or managed by 
him as bailiff, and the hay obtained 
from it was carried to the grantor's 
stables, and there consumed. The 
funds necessary for carrying into 
effect the purposes of the deed, 
were proyiaed by the will of the 
grantor: 

Hold, that these circumstances did not 
show the existence of a reservation 


Mortmain— con^ued 

or condition for the benefit of the 
grantor, such as would avoid the 
deed.-Ft«^ v. BrierUy, 10 H. L. 
Cas. 159. 

There was no provision in the deed for 
appropriating in anv way the pro- 
duce of the land, or the rent it might 
fetch, during the interval between 
the date of the deed and the time 
when its provisions might be carried 
into effect: 

Held, that this did not constitute a 
resulting trust so as to .avoid the 
deed.--/cl. 


MULTIPLEPOnND. Bee Buaa and 
Notes. Intsrest. Practicb. 


MUTUAL COVENANTS. 

A, entered into a contract with B., by 
which A, was " forthwith*' to bring 
a vessel alongside a particular wharf, 
and within seven days of his doing 
so, B. was to pay a sum of 1000/.; 
a &irther sum of 2000/. in 21 days 
afterwards; and another sum of 
2,000/. on the ship arriving at the 
Nore, Certain p^alties were to be 
payable by A. for non-performance 
of specified acts. There were seve- 
ral otiier stipulations, and after 
them came a covenant by which 
**for the true performance of the 
covenants by A, hereinbefore con- 
tained, and for securing any penal- 
ties "which he might incur under 
these presents, A, and two respon- 
sible sureties were, within 10 days 
from the execution of these pre- 
sents/' to execute a bond to B, in the 
penal sum of 5000/. There was a 
covenant in exactly similar terms on 
the part of B, The givins of the 
bond was not to prejudice tneir mu- 
tual rights and liabilities under the 
agreement : 

Held, that the covenants to give the 
bonds were not mutual and depen- 
dent, but constituted a condition 
precedent, and that the fulfilment of 
his own engagement by each was a 
necessary preliminary to his right 
to recover on the contract. — Roberts 
V. BreU, 11 H. L. Cas. 337. 
n4 
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operatixig as a bar to the demand as 
to any of the estates comprised in 
the mortgage. — Ckmnery v. Evans^ 
11 H. L. Gas. 115. 

The assignment to a trostee for the 
purchaser of an estate, of ontstand- 
mg terms affecting it, and of judg- 
ments on which elegits had be^ 
issaed, does not constitute the pur- 
chaser an incumbrancer within the 
meaning of tiie 42nd section of the 
3 & 4 WUl 4, c. 27, so as to preyent 
the operation of the statute on the 
claim of the mortgagee : 

Held, therefore, revermng the judg- 
ment of the Court below, that the 
mortffl^B;ee was only entitled to de- 
mand six yean* arrears of interest 
up to the filing of his petition, in 
which the holder of the estate was, 
for the first time, made a party to 
the wdtr^Id. 

MORTMAIN. See Ohabitt. 

1. D. if., a native of Mon^roee^ but re- 

siding in EngUmdj by a will made in 
JEngkmd and in the EngUth form, 
beaueathed the residue of his real 
ana perscmal estate to trustees to be 
laid out in the purchase of lands or 
rents of inheritance in fee simple, 
for a diaritable purpose at Montrose 
in Scotland, where two of the four 
trustees resided, a third residing in 
England, and the fourth in the West 
Indies: 

Held (by the Lords affirming a decree 
of the dourt of Chancery), that the 
bequest was void by the Statute of 
Mortmain, it not appearing from the 
will that the testator intended that 
the trustees should have the option 
of purchasing lands in Scoikmd. — 
Attorney General v. MUl, 2 Dow & 
0.393. 

2. The 9 Qeo. 2, c. 36 (the Mortmain 

Act), is a prohibitozy, not a penal 
statute. — jPAi&ott v. 8L George's 
Hospital, 6 H. L.Cas.338. 

Prohibitory statutes must not be in- 
terpreted on a principle of tendency ; 
if anything done is substantially that 
which is prohibited, the thing done is 
void, not because of its tendency, 
but be<»ftuse it is within the true 
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construction of the statute the thing 
prohibited.— PAiiSpott v. St. George's 
J3oapUal,QH. L.Cas.338. 

B. devised toS.A piece of land in N, ; 
B, then declared his desire to erect 
and endow almshouses in N., and he 
empowered his trustees ^ so soon as 
land in N. shall have been legally 
dedicated to charitable uses" by 
some other person, within twelve 
months after his decease to pay to 
the trustees of the intended cniunty 
a sum of 60,000/., to be devoted to 
the purposes of the charity, but not 
to be applied to the purchase of 
lands for tiie same : 

Held, reversing the judgment of the 
Court below, that this bequest was 
not void under the Mortmain Act. 
—/A 

3. The Mortmain Act, 9 Geo. 2, c 36^ 
does not extend to NewSouih Wales. 
•^Whicker v.Hume, 7 H. L. Cas. 124. 

A. being possessed of some pore per- 
sonalty, but of considerable proper^ 
in mortgages, executed some years 
before ms death an indenture, by 
which, declaring a wish to found 
oertain charities, he covenanted to 
pay, or that if he did not pay durins 
his lifetime, his executors should, 
within twelve months after his death, 
subject to his debts and legacies, pay 
to certain persons therein named the 
sum of 60,000 2., to be invested in 
their names on the trusts thereby 
declared : the trusts were charitable 
trusts. This deed was never en- 
rolled in Chancery. On the same 
day he made a will giving oertain 
legacies, and appointing executors, 
most of whom were the persons 
named in the deed. These papers 
were never communicated by him to 
anybody. Just before his death he 
caused the papers to be produced 
from his drawers, and handed them 
to the persons attending his death- 
bed. They were tied up with a 
memorandum which dedared that 
thev had been prepared in that form, 
under advice, to save the legacy 
duties, and that if probate duty was 
paid in the first instance it might be 
got back again in consequence of 
the covenant creating a debt to be 
paid out of the asBets : 
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Held, that the indentore was a deed, 
and not a testamentary paper. — 
Jeffries v. A lexander, 8 H. L. Gas. 594. 

But held also, that so far as realty was 
to be affected, it wasToid within the 
Statute of Mortmain, 9 Geo. 2, c. 36. 
Diet, Lords Oranworth and Wensley- 

Observations as to the object of the 
Statute.— /d. 

The AUomey General v. Jones (3 Price, 
368) qaestioned.— /<i. 

5. A deed execnted under 9 Geo, 2, o. 
36 (the Mortmain Act), is sufficient, 
if it is made to take effect so as to 
give a title to immediate possession 
of the land. Equity will thereon 
enforce the trustees* rights to all 
the profits of the land. It is not 
necessazy that possession de facto 
should be had. — Fisher v. Brierley, 
lOH.L.Gas.159. 

To defeat such a deed, it must be 
distinctly shown that there was an 
antecedent agreement between the 
donor and the trustees that the 
deed should not take effect upon 
execution, but should be deferred 
till the death of the donor, who 
should in the meantime retain the 
benefit of the property. — Id. 

A small piece of land was granted by 
deed (duly execnted and enrollea 
under the statute of Mortmain) 
for a charitable purpose which 
could only be carried into effect by 
funds being provided for that pur- 
pose. The ^ked itself was allowed 
to remain in the poaaession of the 
grantor, whose manaffing bailiff 
manured and mowed me land, as 
he did other land of the same kind 
belonging to the grantor, and either 
rented by himseS or managed by 
him as bailiff, and the hay obtained 
from it was carried to the grantor's 
stables, and there consumed. The 
funds necessary for carrying into 
effect the purposes of the deed, 
were provided by the will of the 
grantor: 

Held, that these circumstances did not 
show the oxistouce of a reservation 


Mortmain— con/tnt^. 

or condition for the benefit of the 
grantor, such as would avoid the 
deed.— Fisher v. BrierUy^ 10 H. L. 
Gas. 159. 

There was no provision in the deed for 
appropriating in any way the pro- 
duce of the land, or the rent it might 
fetch, during the interval between 
the date of the deed and the time 
when its provisions might be carried 
into effect : 

Held, that this did not constitute a 
resulting trust so as to .avoid the 
deed.— id. 


MULTIPLEPOnND. 8es Biiaa and 
Notes. Interest. Practice. 


MUTUAL GOVENANTS. 

A. entered into a contract with B., by 
which A. was " forthwith " to bring 
a vessel alongside a particular wharf, 
and within seven days of his doing 
so, B. was to pay a sum of 1000/.; 
a farther sum of 2000/. in 21 days 
afterwards; and another sum of 
2,000/. on the ship arriving at the 
Nore. Gertain penalties were to be 
payable by A. for non-performance 
of specified acts. There were seve- 
ral other stipulations, and after 
them came a covenant by which 
**for the true performance of the 
covenants by A, hereinbefore con- 
tained, and for securing any penal- 
ties ^* which he might incur under 
these presents, A. and two respon- 
sible sureties were, within 10 days 
from the execution of these pre- 
sents,'' to execute a bond to B. in the 
penal sum of 5000/. There was a 
covenant in exactly similar terms on 
the part of B. The givinff of the 
bond was not to prejudice tneir mu- 
tual rights and liabilities under the 
agreement : 

Held, that the covenants to give the 
bonds were not mutual and depen- 
dent, but constituted a condition 
precedent, and that the fulfilment of 
his own engagement by each was a 
necessary preliminary to his right 
to recover on the contract. — Bo^ts 
V. BreU, 11 H. L. Gas. 337. 
n4 
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NAVIGATION. See Pisheby. 

NEGLIGENCE. See Attorney and 
Client. Costs. Practice. 
Principal and Aqbnt. Beqis- 
tbation. 

NEXT OF KIN. See Distributions, 
Statute op. 

By the settlement made in the mar- 
riage of E. M^ the ultimate limita- 
tion of a snm of 10,000/., which her 
&ther thereby covenanted to pay, 
was ^ to snch person or persons as at 
the time of her death should be her 
next of kin.** E, M. died, leaying 
her husband and a child of the mar- 
riage, and her own father and mo- 
ther surviving : 

Held (afiBrming a decree of the Master 
of the Bolls), that the father, mo- 
ther, and child of E. M,, were equally 
her next of kin, and were entitled 
under the limitation, to the 10,0002. 
in joint tenancy.— Tri% v. Mangles. 
10CL&P.216. 

NEW BIJLES. See Practice. 

If new rules are valid in themselves it 
is no objection to them that they 
affect suits then pending.— ^t^om^y 
Qeiimd v. SiU&n, 10 H. L. Cas. 704. 

NEW SOUTH WALES. 

The Mortmain Act, 9 Geo, 2, o. 36, 
does not extend to New South Wales, 
—Whicker v. Bume, 7 H. L. Cas. 
124. 

The 9 Geo. 4, c. 83, s. 24, refers to the 
laws regulating the administration 
of justice in the Courts of New South 
Wales, and not to the general law of 
the colony. — Id. 

NOTICE. See Appeals. Assignment. 
Costs. Office. Practice. Bb- 
oisTRATioN. Vestry. 

l.A party interested in the subject- 
matter of a private Act of Parlia- 
ment will have his rights affected by 
its provisions, though it maylhave 
been introduced and passed without 
notice duly given to him. — Edin- 
burgh Railway Company v. Wauchope, 
8C1.&F.710. 

2. Whore notice to a party was required 


Notice— con/inueJ 

in certain proceedings under a Bail- 
way Act, the want of notice waa 
held to be waived by the &ct that 
the party to whom it ought to have 
been given appeared, and made no 
protest on acooimt of the want of it. 
—Taylor v. Clemson, 11 CL & P. 610. 

3. A debtor assigned his house and busi- 
ness, in trust for payment of hia 
debts, retaining to himself the ma- 
nagement of the business, under the 
superintendence of the trustees, who, 
on his failing to perform his cove- 
nants in the trust deed, were thereby 
empowered, after having given him 
three months' notice, to sell the 
house and business. Such notice 
was given, but waived by consent of 
the creditors and trustees, assembled 
at a general meeting : 

Held, that a sale afterwards made by 
the trustees, without farther notice, 
was unauthorised and unlawful — 
Tommy v. White, 3 H. L. Cas. 49. 


NOVITEB BEPEBTUM, 

DENCE. 


See Evi- 
NOVUS ACTUS. See Mortgage, 16. 


NUISANCE. iSfee Equity. Injunction. 
Practice. 

1. If a plaintiff applies for an injunc- 
tion in respect of a violation of a 
common law right, and the existence 
of that right, or the fact of its 
violation, is denied, he must es- 
tablish his ri^ht at law, but haviiur 
done that, he is, except under speciiu 
circumstances, entitled to an injunc- 
tion to prevent a recurrence of that 
violation. — Directors of Imperial Gas 
Company v. Broadbent, 7 H. L. Cas. 
600. 

For such a purpose the award of an 
arbitrator is equivalent to a vwdiot. 
—Id. 


If between the time of the case being 
referred and the award being made 
there has been an alteration in the 
mode of carrying on the business 
complained of, it may, if in diminu- 
tion of the cause of injure, be shown 
as an answer to the appUcation for 
an injunction ; but if in increase of 
the cause of injury, it need not be 


DIGESl'ED INDEX. 


201 


Nuisance— oon/mueef. 

the subject of a fresh prooeeding at 
law ; that is matter for the discre- 
tion of the Ck>urt of Equity.-— Dtrec- 
tara of Imperial Gas Chmpany y. 
Broadbent, 7 H. L. Gas. 600. 

A plaintiff brought an action to re- 
cover damages for an injury to his 
business, occasioned by the erection 
of gas works ; the action was re- 
f errod to arbitration ; nearly two 
years elapsed before the awara was 
made, in the course of which time 
alterations in the mode of carrying 
on the business complained of were 
effected ; two months after the date 
of ilie award the injunction was 
applied for : 

Held, that there had not been any such 
acquiescence as to deprive the pLun- 
tilc of his right to the injunction. — 
Id. 

The 68th section of the (8 & 9 Vict. 
o. 18) "* Land Clauses Consolidation 
Act^ applies only to things done 
under the powers conferred by the 
legidature. For anything else the 
Common Law remedy is properly 
applicable. — Id. 

2. There is a distinction between an 
action for a nuisance in respect of 
an act producing a material injury 
to property, ana one brought in 
respect of an act producing persomJ 
discomfort. As to the latter a 
• person must, in the interest of the 
public generally, submit to the dis- 
comfort of the circumstances of the 
place, and of the trades carried on 
around him ; as to the former, the 
same rule would not a-pply* — St 
Helen's Smelting Company v. Tipping^ 
11 H. L. Cas. 642. 

Where no right by prescription exists 
to carry on a particular trade, the 
fact that the locality where it is 
carried on is one generally em- 
plo^red for the purpose of that and 
sinular trades, will not exempt the 
person carrying it on from liability 
to an action for damsj^ in respect 
of injury created by it to property 
in the neighbourhood. — Id. 

A place where the works of one person 
are carried on which occasion an 
actionable injury to the property of 
another is not within the meaning of 
the law, " a convenient" place. — Id. 


Nuisance— c(m<mtie<i 

A. bought an estate in a neighbourhood 
where many manufacturing works 
were carried on. Among others 
there were the works of a copper 
smelting company. It was not 
proved whether these works were 
in actual operation when the estate 
was bought. The vapours from 
these works, when they were in 
operation, were proved to be in- 
jurious to the trees on A.'% estate. 
At the trial the judge told the jury 
that (unless by a prescriptive right) 
every man must so use his own pro- 
perty as not to injure that of his 
neighbour ; but that the law did 
not regard trifling inconveniences ; 
everything must h^ looked at from 
a reasonable point of view, and 
therefore in the case of an alleged 
injury to property, as from noxious 
vapours from a manufactory, the 
injury to be actionable must bna such 
as visibly to diminish the value of 
the property ; that locality, and all 
other circumstances must be taken 
into consideration, and that in 
counties where great works have 
been and were carried on, parties 
must not stand on extreme rights : 

Held, that the direction was right— jS^. 
Helen's Smelting Company v. Tipping. 
llH.L.Cas.642. 

NUN. 

Quosre^ whether an assignment of pro- 
perty by a nun (in pursuance of a 
vow made on enterinff the convent), 
is valid?— f\ti^mv. McCarthy, 1 H. 
L. Cas. 703. 

OATH. 

By the statute 4 Anne, c. 14 (/r.), a 
person appointed to the office of 
weighmaster in a town, is required 
to take certain oaths provided by 
the statute 3 WiU. & Mary, o. 2. 
These could not be taken by a 
Roman Catholic. This office must 
now be taken to be included in '^ all 
offices and franchises ** mentioned in 
10 Oeo. 4, c. 7, s. 21, and therefore 
the oath prescribed bv that statute 
is to be taken in substitution for 
the oaths prescribed by the earlier 
statutes. But this oath must be 
taken in reference to the appoint- 
ment to the office, and the having 
taken it as a barrister previous to 
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Oath — continued, 

sach appointment does not relieve 
the appointee from tiie necessity of 
proving that he took it before enter- 
mg upon his office. — M^Mdkon v. 
Lermard, 6 H. L. Gas. 970. 

OCCUPATION AS TITLB TO PEO- 
PEBTY. iS^GAME. 

OFFICE. jSbtfCHABTBB. OORPORATION. 

Oath. 

1. The roles of law applicable to the 

managers of a pabUo establishment 
do not apply to one formed and 
maintained from private fands, 
though it may be formed and main- 
tain^ under a royal charter of in- 
corporation. 

The appointment to an office in a 
private establishment is not there- 
fore necessarily an appointment ad 
vUam out culpani, but depends in 
each instance on the particular cir- 
cumstances under which it was made. 
-—GibBon r.Ross, 7 GL & F. 241. 

2. On the true construction of the gene- 

ral Turnpike Boad Acts for ScoUand 
(4 Geo. 4, c. 49, and 1 & 2 Will 4, 
c. 43]), the clerk appointed by trustees 
of district roads under a local Act, 
may, as their representative, sue and 
be sued on their account in his own 
name ; and he is the proper person 
to bring an action against their trea- 
surer's sureties for payment of bal- 
ances due from the treasurer. — 
OreighUm v. Bofdein, 7 CI. & F. 326. 

Quare^ whether the trustees can autho- 
rise their derk so to sue or defend, 
independently of the statutory 
provisions? For if by the rule of 
practice in the Scotch Courts (which 
constitutes the law of Scotland^ and 
therefore is not to be disturbed on 
appeal without full inquiry into the 
grounds of it), a party having him- 
self a right to sue, can enable an- 
other to maintain a suit in such other 
person's name without assigning to 
him the subject-matter of the suit, 
consequences inconsistent with the 
principles of justice would flow from 
such practice. — Id. 

The treasurer appointed by district 
road trustees having absconded with 
the trust funds : 


Office — eontmued. 

Held (affirming the judgment of the 
Court below), that a cautioner for 
the faithful discharge of his office, 
was liable to the trustees for the 
balances due from the t^reasurer, 
although at several prior audits of 
his accounts they were guilty of 
neglect of thdr duty by allowing 
him to retain in his handa balances 
far exceeding the amount allowed 
b^ the terms of the bond of caution, 
without requiring payment, and 
without notice to the cautioner.— 
Creighton v. Bankm, 7 CL & F. 325. 

The rule as to the liabilijfy of sureties 
in a bond is the same in Scotland as 
in England, viz., that thenars not 
to be discharged from thor obliga- 
tions unless the contract between 
them and the obligees is varied bv a 
positive contract between tiie obli- 
gees and the principal, without 
notice to the sureties. It is the duty 
of a surety to see that his principal 
does his. — Id, 

3. The Edmbwrgh Police Act, 2 WiU. 4, 

o. 87, does not make the commis- 
sioners responsible, through their col- 
lector, for the misconduct of one of 
the pohce constables. — Thomson v. 
Mitchell, 7 GL & F. 564. 

4. A. executed a deed, conveying and 

assigning his property to trustees, 
for the Denefit of creditors. The 
operative part of the deed was- in 
these words: ''All and sundry 
superiorities, lands and heritages, 
debts, heritable and moveable, and 
whole goods, gear, sums of money, 
and effects ; and in general my 
whole means and estate, heritable 
and moveable, of whatever nature 
or denomination, or wherever situ- 
ated, presentiy belonging to me :** 

Held, that these words did not pass 
the profits of a public office at that 
time filled by the grantor. tS^ble^ 
that the profits of a public office 
cannot be assigned for the benefit 
of creditors.— 5»W v. Pom/, 8 GL & 
P. 296. 

5. The convention of the royal burghs 

of Scotland exists under tiie autho- 
rity of an Act passed in the reign of 
James III. (a. d. 1487). It consists of 
commissioners or delegates from the 
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royal bugfas, meets annually, de- 
clares the amount of money required 
for certain porpoees to be raised by 
the TBKioiis DOighs, holds its sittings 
for two or throe days, provides b^ 
annual vote for its expenses, and is 
then disaolyed. Two persons were 
appointed conjunct clerks of this 
convention, and their appointments 
were dedared to be ''with benefit of 
surviTorship," and with ''surviTancy 
to the longest liver of them," and 
the ofiBoe was given to them "as 
freely and fully as any of their pre- 
decessors had held it;** and the 
emoluments were declared to belonff 
to one of them '^ during his natural 
life f the other was to have the 
benefit of survivorship. The con- 
vention in one year raised the salary 
of its derks, in another it lowered 
that salarv below its original amount, 
and it auo increased their duties. 
There were instances of express ap- 
pointments ''during pleasure,** and 
of *' 


Held, by Lords Brouaham and OoUen- 
ham (Lord CampoeU dissenting): 

1. That this was not a life office ; 
that the expressions in the appoint- 
ment were explained by the drcum- 
atances under which it was made : 

And 2. That the salary might be 
raised or lowered at the pleasure of 
the convention. 

Per Lord Campbell: The convention of 
royal burghs is a corporation : on 
the facts ol this case, and the terms 
of the appointment, the office is 
granted for life, and the convention 
cannot reduce the salary below its 
ancient and original amount. But 
the convention can reduce it to that 
amount, and mi^, perhaps, cast new 
duties on the officers. — The Cofwen- 
Hon of Royal Burghs of Scotland v. 
Cfunmgham, 9 01. & F. 144. 

6. The office of chamberlain and col- 
lector of revenues payable to the 
Orown out of EUrick Forest, was 
mnted by Geo. IV, to Lord Z>. for 
his life, with a yearly sahm^ ''as 
well in consideration of the office as 
out of Royal bounty and favour,** to 
be paid out of the monies of the 
collection, and if they should be 
insufficient, out of the Orown reve- 
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nues of other lands in SooUamL 
The salary exceeded the monies 
collected, and was paid out of them 
and the other Orown revenues, for 
several years after the demise of 
George T7, 

Held, that the grant, under diflguise 
of a grant of an office, was in roJity 
a grant of a pension, to endure be- 
yond the life of the B<^al grantor, 
and was so far an iDegal alienation 
of the Orown property. — The Lord 
Advocate v. Lord Dunglae, 9 OL & 
F. 173. 

See CorporaHon cf Londun Y, The 
Attorney General, 1 H. L. Oas. 440 ; 
Smith V. Qficers of State for Scotland^ 
2 H. L. Oas. 807. 

7. An appointment to an office for the 

life of the appointer is not invalid 
upon the sole ground that the per- 
son making the appointment only 
holds his own office for life. — Earl 
of Ross^ Y. Aytouny 11 OL & F. 
742. 

The holder of an office (the director 
of the Oourt of Ohancery in Scot- 
land) enjoyed the right of ap- 
pointing a sub-officer; the 57 Geo, 
3, c. 64, passed to regulate this and 
other offices, enacted that, that 
" upon the termination respectively 
of the present existing interests in 
the undermentioned offices,** men- 
tioning the office and sub-office, 
"and so soon as the said offices 
shall become vacant,*' the regulation 
of them shall be vested in the Lords 
of the Treasury. After the passing 
of the Act the sub-officer died, and 
the officer appointed another person 
and died: 

Held, that on his death the sub-office 
became vacant ; for the words " ex- 
isting interests ** in the statute did 
not mean the right of the holder of 
one office to appoint to anot)ier. — 
Id, 

8. The office of weighmaster in a market 

town in Ireland is a freehold office, 
and the appointment to it ought to 
be for life. And the person ap- 
pointed must take all the oaths re- 
quired from such an officer, although 
he may previously have taken some 
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justification for the defendant. — 
BurdettY, Abbot, 5 Dow, 165. 

The Lord Chancellor considering it as 
clear in law that the Hoase of 
Commons has the power of com- 
mitting for contempt, and that this 
was a commitment for contempt, 
(Lord Ershme concurring), the 
judgment of the Court below was 
affinned. — Id, 

See WdUsley'% Case, 2 Buss. & Myl. 
661 ; Stochdak v. HcoMord, 9 Ad. & 
El. 1 ; Reg. y. B^ocom amd Another, 8 
Dowl. 451. 

PABTNERSHIP. See Assignment. 
Contract. Indemnity. Ma- 
licious Prosecution. Mine. 
Practice. 

1. A partnership of two persons, il.and 

B,, existed ; goods were sold to the 
partnership bv persons who had no 
kgal title to them. The real owner 
instituted a suit in the Court of 
Session to recover their value. A. 
compromised the suit bv paying a 
certain sum of money. The partner- 
ship was dissolved. B. instituted a 
suit against A. to recover a sum of 
money to which he alleged himself 
entitled under the general partner- 
ship accounts. A, claimed to be re- 
paid (ashy way of set ofl^ jB.'b share 
of the money paid on the compro- 
mise. The Court of Session re- 
jected the proof of the compromise, 
and the payment under it as made 
on the partnership account : 
Held, that the proof must be allowed. 
•^bruce V. Ogihfff, 1 Dow, 38. 

2. A. purchased a share in the Edin- 

burgh Glasshouse Company. The 
laws of the company excluded 
partnerships as shiureholders, and 
only recognised individuals in that 
character. A. was in partnership 
with B., and the share really formed 
part of the partnership property, but 
A.*B name sJone was registered with 
the company. The partnership of 
A. and B. was dissolved in 1796 by 
A, becoming bankrupt. Shortly 
after the bankruptcy A, borrowed 
money from i2. and assigned the 
share to him, and gave notice to the 
company of the assignment. B. 
discovered this fact, and put in his 
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daim to the share as forming part 
of the partnership assets. In a con- 
joined suit of multiplepoinding and 
reduction, the Court oi Session de- 
cided in favour of the claim of B., 
and adversely to that of B. under 
the assignment : 

Held, that the judgment of the Court 
below was erroneous and must be 
reversed, for that a latent equity 
could not prevent the effect of an 
intimated assignment. — Bee^eaam y. 
Ferrier, 1 Dow, 50. 

See &3ear8 y. The Lord Adoooaie, 6 CL 
& P. 180. 

3. A. and B. are partners ; goods are 

purchased on the partnmhip ac- 
count ; A. gives one bill for the 
price, B, gives another, each bill 
being accepted for the firm. Each 
bill is put m suit by its holder. The 
partners raise a process of multiple- 
poinding. 
Semble, by Lord Eldan (Lord Chan- 
cellor), that where two or more bills 
are accepted by a firm, each of them 
for the whole price of an article 
fumidied, and these bills get into 
the hands of bond fide holders for 
value, the firm is liable for them aU, 
and consequently there can be no 
ground for the process of multiple- 
poinding. — Doniexm v. BoberUon, 3 
Dow, 218. 

4. F., a partner in a bank, caused stock 

belonging to a customer to be sold 
out by a forged power of attorney ; 
the proceeds were paid to the account 
of the bank, at the house of the 
bank's agent, and were appropriated 
by F., who was afterwards executed 
for other forgeries. The partnws 
of F, were ignorant of the fraud, 
but might, with common diligence, 
have known it : 

Held, that the customer could main- 
tain an action against the partners 
for money had and received.— ilfarsA 
V. Keating, 2 CL & F. 250. 

See The Bank of Ireland v. Tnu- 
tees of Eoane' Charity, 5 H. L. Caa. 
389; Chowne v. BayUa, 31 Beav. 
351 ; WiUkam v. Bixy^i L. B., 1 
H. L., 200. 

5. Two solicitors in partnership had a 

bill of costs and disbuxsementa 


DIGESTED INDEX. 


207 


Partnership— eon/tmiecf. 

X'nst a client ; ono of the partners, 
r the disBolntion of the partner- 
ship, continued to be the sohcitor of 
the client, and received his rents, oat 
of which he retained the amount of 
the partnership debt ; and he stated 
that he did so on the understanding 
that the debtor should have credit 
for the sum so retained, and that he 
considered that debt to have been 
satisfied by the monies retained; 
but no account had been settled be- 
tween him and the debtor, nor had 
he specific directions to appropriate 
the monies retained to the payment 
of the partnership debt : 

Held, that as against the other partner, 
the debt to the partnership was not 
to be oonsidei«d as satisfied.— 
Nottidge v. Prichard, 2 GL & F. 
379. 

6. B. T. and A. T. having carried on 
business in partnership in equal 
moieties, the former retired, leaving 
laige sums due to the partnership 
from its customers, and some debts 
also owing from the partnership. 
A. T. entered immecuately into 
partnership in the same business 
with C, and it was ajpreed between 
them, but not in writing, that upon 
A, 7.*s bringing into the new {wrt- 
nership 40,000 Z. of good debts owing 
from customers of the then late part- 
nership, for the purpose of meeting 
claims of debts from that partner- 
ship, transferred to the accounts of 
the new partnership. A, T. should 
be entitlea to two-thirds of the new 
partnership, and C to one-third. 
This partnership business was car- 
ried on for 14 years without any 
settlement of accounts, or any enti^ 
in the books declaring the terms of 
the partnership. It appeared that 
within the first five or six years 
40.000/. were received from the 
debtors of the former partnership, 
but not so much if the advances 
to them by the new firm were de- 
ducted from their payments : 

Held, that 40,000/. of good debts were 
brought in according to the intent 
and spirit of tiie agreement. 

Monies paid by debtors, without speci- 
fically appropriating them, are to be 
applied in discharge of their eldest 
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debts.— Tott/mtn v. Copeland, 2 CI. & 
F. 681 ; and see S. O.sgain, 7 01. & F. 
350. 

See Hunt y. Manicre. 34 Beav. 
161. 

7. In 1799 D. A, purdiased shares in a 
ship of O. R^ who retained other 
shures in the same, and was entrusted 
hj D,A, and the other owners with 
tne sole management of the ship, 
and with the keeping of the accounts. 
The ship was sold by Q. R. in 1805, 
with the consent of the owners, and 
he received the proceeds of the sale, 
and settled accounts with W^ one of 
the owners, to whose credit a ba- 
lance appeared to be placed in re- 
spect of the earnings of the ship, 
and the proceeds of the sale, in 
1826 D, A. filed a bill against the 
administrators of Q, /?., who died 
in 1824. for an account of D. il.*s 
share ox the earnings and proceeds 
of the sale of the ship. In Q. R,'b 
account books, which appeared not 
to have been referred to for several 
years, were two accounts with D.A.^ 
one relating to the ship in tiie way 
of debit and credit from 1799 to 
1805 ; the other containing two items 
only, in 1811 and 1812, on the debit 
side, not appearing to relate to the 
ship. D. A, was absent from 
J^fi^/amifrom 1820, after which time 
E.y his brother-in-law, a witness in 
the cause, ^* called frequently on« 
(?. R. with messsges from D, A., 
and asked him to come to a settle- 
ment of accounts with D. AAn re- 
spect to the ship ; O. R, evaded the 
subject, but never stated or inti- 
mated that he was not indebted to 
D.Ar-. 

Held by the Lords, affirming a decree 
of the Court below, that D, A, was 
entitled to an account of the deal- 
ings between him and O, R., relating 
to the ship.— iSafrmton y. AUmtnder. 
2 0L&F.717. 

8. SembUj that a bill to set aside a pur- 
ehase may be maintained by some 
partner of a company, inducung the 
actual purchasers, without making 
all the partners parties, against a 
vendor vho is not a partner, and 
tict vertd^—AUwoodv. Small 6 d. & 
F. 232. 
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Ab to reading answers of oo-def endants 
who are partners. — AUwoodY, SmaU, 
6 01. & P. 232. 

9. Partners in a licensed distillery con- 
victed of a breach of the revenue 
laws, consented to a mitigated pe- 
nalty. It seems that a partner who 
was not a participator m the delict 
was l^ally entitled to indemnity 
from those who were, although he 
consented to the penalty. — Cctmpbell 
Y. CampheU, 7 01. & F. 166. 

See Lomdofi and Eastern Banking 
Corporation, 1 De G., F., & J. 32. 

10. R. and A. T., having carried on the 
business of navy agents, as partners, 
in equal shares, and R, having 
retired, leaving tne partnership ac- 
counts unsettled, with balances due 
to the firm from his customers, A, 
T, took C into partnership ; the 
customers* accounts were transferred 
to the new partnership-books, and 
the business was carried on as before 
until A. T.'s death, without any 
agreement in writing, or settlement 
of accounts between these partners, 
or other evidence, to show their 
shares in the concern. On a bill 
being filed by^l., T.'s representatives 
against C for an account, he stated 
that the agreement was it A. T. 
would bring into the partnership 
40,0002, of good debts due from the 
customers to the former partnership, 
his share in the concern should be 
two- thirds, and C*s one-third, other- 
wise they should have equal shares ; 
and that in consequence of A. T.'s 
. not bringing in the 40,000^ of sood 
debts, the amement was varied ac- 
cordingly. There were entries in the 
accounts debiting the partners 
equallv with the pnces of wines pur- 
chased, and with losses on traiuAo- 
tions in the public funds ; and one 
witness, said that C directed him in 
A, T'a presence, to make up the 
general partnership accounts in equal 
shares: 

Held, that as it was established by a 
juogment in a former appeal, that 
the 40,000/. of good debts were 
brought into the new partnership, 
according to the agreement, the event 
in which it was to be altered never 
occurred ; and as the accounts were 
uniform, and contained no evidence 
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of an alteration, the partnership was 
continued in the proportion of two- 
thirds to A* T., and one-third to C 

Held also, that in taking the accounts 
between C. and A. 2"., and between 
them and the former firm, the monies 
paid in by the customers of both 
firms, without specific appropriation 
or contract, were to be apphed first 
in discharge of their debts to the 
former firm, according to the rule 
in Clay ton's case, although A. 7., in 
an affidavit made by him in a suit 
between himself and i2.*s represen- 
tative, swore that it was agreed 
between him and C. that the ad- 
vances to be made by them to the 
creditors should be first repaid out 
of their payments, and the surplus 
only in hquidation of their debte to 
the former firm. — Copland v. Toulmm^ 
7 a. & F. 350. 

11. An American ship was fitted out in 

the port of Liverpool, and sent to 
the coast of Africa in 1806, on a 
joint adventure for trafficing in 
slaves. An English ship was sent at 
the same time, by the same parties, 
with arms and ammunition, to be at 
the disposal of the supercai]^ of the 
Americain ship ; security havmg been 
given to the admirahty that they 
were to be expended in trade on the 
coast of Africa, On the arrival of 
the two ships in the river Congo the 
arms and ammunition were tran- 
shipped on board the American ship, 
which was thereupon seized by a 
British privateer, and ultimately 
condemned as contraband : 

Held, that the whole transacti<A was 
illegal, and that no action for con- 
tribution or account, in regard 
thereto, could be maintained by 
any of the parties concerned against 
the others.— iSkooort v. Gibson, 7 OL 
&F.707. 

12. A Scotchman in OaleuUa opened an 

account with a banking and agenqy 
house there in 1786, and died in 
1810, having been insane from 1793. 
A partner in the house being in 
Scotland in 1812, enclosed in a letter 
to the customer's relatives there an 
account current with him from 1787 
to 1810, siffned by the firm, bringing 
out annu^ balances in his favour 
composed of annual accnmulationa 
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oi Indian interegi, the last bolftaoe 
expressed '* to bear interest at 9 per 
cent per annum.** In 1835, the 
0U8tonier*s relatives obtained ad- 
ministration of his estate, and pro- 
secuted actions which had been be- 
fore commenced in the Scotch courts, 
on the account current, against 
another partner, who joined the 
firm in 1793, and continued a 
partner through seyeral changes till 
1820, when he retired to his estates 
in Scotland; and they churned in- 
terest at 9 per cent, upon the last 
balance in 1810^ and upon the 
annual accumulations thereof since : 

Held, by the Lords, first (concurring 
with the court below), that a debt 
was sufficiently constituted against 
the firm by the account renderod by 
them, together with interest at 9 per 
cent on the kst balance in 1810 
down to final decree ; and that one 
partner was bound bv the account 
so rendered; secondly (differing 
from the Court below), that the 
debt did not carry compound in- 
terest from 1810.— fVroMMOfi ?. Fuffe, 
8CL&F.121. 

See BaU y. Robms, 82 Beav. 73 ; 
Oroukiil y. Bowe9, 82 Beav. 8G ; 
Moue y. Salt, 32 Beay. 269. 

There cannot be a title to compound 
interest without a contract, express 
or implied, cm: a custom. — Id. 

By the law of England^ a contract for 
compound interest is not yalid, ex- 
cept in mercantile accoonts current 
for mutual transactions.— /d 

13. A partnership composed of three per- 
sons, A,, jB., and C,gaye a johit and 
seyeral bond to a bimk, to cover ad- 
vances to be made to them by the 
bank on a cash credit ; and in Uiat 
bond two estates held by A, were 
specially named as part securities 
for these advances ; A, died : 

Held, that by his death the partner- 
ship was dissolved, and the securities 
so far as his estates were concerned, 
was no farther continued ; no 
arrangement between the surviving 
partners, or between them and the 
bank for the purpose of settling the 
general accounts being capable of 
affecting that security. After the l 
death of A, the bank continued as 
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before its dealings with the partner- 
ship, then constituted by U. and C, 
and at a certain period payments 
made to the bank entirely balanced 
the debt due to it at the tune of A 'a 
death: 

"Held, that the separate liability of ^.*8 
estates was thereby discharged. — 
Bank of Scotland v. CArittie, 8 GL & 
F, 214. 

B.f the son and heir of ^., within one 
year after his father*8 death, gave to 
the bank a heritable bond over his 
&ther*s estates, for securing pay- 
ment of advances to be made dv the 
bank: 

Held, that this was a bond for his 
own and not for his father*s debts, 
and was consequently void under 
the Scotch Act of 1661, as a bond 
granted by the heir within one year 
of the ancestor's death.— /d. 

14. Two persons entered into an af(ree- 

ment to be partners in the business 
of pawnbrokers, to be carried on 
under the name of one of them, 
whose name alone was painted over 
the door of the business premises. 
The license also was taken out and 
the tickets and notes to the cus- 
tomers were issued in his sole name, 
while the other partner (carrying on 
another business) attended annually 
to inspect the books of the firm, and 
drew a per centage on his share of 
the capital out of the profits ; 

Held, that the agreement was for a 
secret partnership and was illegal, 
and therefore voia as being contrary 
to the policy and prohibitions of the 
statute 39 and 40 Geo. 3, c. 99.^ 
Gordon v. Hmvdm, 12 CI. & F. 237. 

15. A. and B. may join in an action for 

a Ubel containing imputations in- 
jurious to a trade carried on by 
them jointly as partners.— L« Fanu 
y. McUconuon, 1 H. L. Gas. 637. 

PATENT. &« Practice. 

1. It is essential to the validity of a 
Scotch patent that the machinery or 
improvement for wliich it is granted 
should be new, in Enghnd as well liS 
iu Scotland. Accordingly, evidorice 
of the use of an invention in Emj- 
ktnfl previous to the date of a piituiit 
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for it in Scotland is admissible, and 
snflBcient to make the patent void. — 
Brown v. AmumddU^ 8 CL & F. 437. 

2. N. obtained a patent for the applioa- 

tion of the principle of smelting iron 
by the use of heated air applied to 
furnaces. B, obtained a license from 
him to use this process, on the pay- 
ment of 1 9, per ton on the iron thus 
smelted. Disputes, and then litiga- 
tion, arose between them, and it was 
agreed by an instrument in writing, 
dated 11 November, 1833 (which re- 
cited the previous circumstances), 
that both parties should withdraw 
their law processes ; that, ** in con- 
sideration of the present payment 
of 400/. to be accepted by i^. m fuU 
of 1«. per ton on the whole iron 
smelted from the erection of ^.'s 
works up to the 11th day of Novem- 
ber, current, till the expiry of the 
letters patent, by the use of heated 
air in any of the modes heretofore 
applied, or in any other mode falling 
under the said patent,** N, should 
grant to jB. a license, which, farther 
on in the agreement, was described 
to relate to '* the application or use of 
heated air in any of the modes here- 
tofore practised at B.*s works, or in 
any other mode falling under the 
description in the said patent, or in 
the specification thereof.** N, after- 
wards instituted a suit to compel B, 
to perform this a^^reement. B, in- 
stituted a cross suit to suspend N,^% 
proceedings, on the grouna that the 
process of smelting by heated air, as 
used at £.*s works, did not fall within 
the patent : 

Held, by the Loids, affirming the de- 
cree of the Court of Session, that 
after this agreement, B, could not 
set up such a defence to the daim 
of N.—Bairdy, NtUaon, 8 CL & F. 
726. 

See Bavitt v. Goodier, 85 Beav. 
427 ; CrotBlaiY. Dixon^lO H. L. Cas. 
293. 

3. A person, to be entitled to a patent 

for an invention must be the first 
and true inventor ; and there must 
not be any public use thereof by 
himself or others, prior to the grant- 
ing of the patent. — HauseMU Conl 
Comjxxhy v. Neilson, 9 a. & F. 788. 
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Trials of an incomplete inventioo, by 
way of experiment, are not evidence 
of ** prior use** for the purpose of 
invalidating a patent. Prior nse for 
that purpose, means public use and 
exercise of the invention. — Hcmehill 
Coal Company v. NdUon^ 9 CL & F. 
788. 

Evidence of the existence of a com- 
pleted invention, once in public use, 
althonprh abandoned or the nse long 
discontinued, but not altogether lost 
sight of, is sufficient to invalidate a 
patent subsequently granted for the 
same invention.— /d. 

Held, therefore, that on the trial of an 
issue "whether an invention des- 
cribed in a patent is not the orif^nal 
invention of the patentee,** it is an 
erroneous direction in law to the 
jury to charge them that the evi- 
dence of prior public use, to invali- 
date the patent, must .shew that 
" the use was continued to the time 
when the patent was granted ; not 
to the very exact period, but that it 
must have been known and used as 
a useful thing at the time. — Id. 

See UnwinY. HeaiKblL. L. OssiSQS; 
Betta y. ifensjef, 10 H. L.Cas. 117. 

4. A patent was takqnont for " a newand 
improved mode of manufsctoring 
silk, cotton, linen, and woollen 
fabrics." The specification and a 
disclaimer subsequently filed un- 
der the statute 6 & 6 Will 4, c 83, 
set forth that the patentees claimed 
''the mode hereinbefore described, 
of producing or preparing stripes of 
silk, cotton, wooUen, or linen, or of 
a mixture of two or more of these 
materials in such a manner that the 
weft or lateral fibres of both out 
edges of each stripe are all brought 
up on one side and into dose oonteet 
with eadi other, and the re-weaving 
of such stripes with the whole fur 
or pile uppermost, into the surfaces 
of carpets, Ac.** It appeared that 
one of these processes was old. The 
judge directed the jury that if one 
was new, the patent could be sup- 
ported for the combination of them, 
and would only be invalid if there 
had been a puUic use of both before 
the date of the patent : 
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Held, that this direction was erroneans, 
and that the patent was void. — 
Ten^leton y. Jiac/arUme^ 1 H. L. 
Gas. 595. 

5. The asngnees of letters patent may, 

nnder the Ist and 4ih sections of the 
5 & 6 Will 4, c. 83, lawfully obtain 
a renewal of such patents. — LeiUam 
Y. Russell, 1 H. L. Gas. 687. 

The statute does not authorise the 
Judicial Committee of the Privy 
Council to impose terns as con- 
ditions on which patents are to be 
renewed. — Id. 

There is nothing in the statute to 
fetter the discretion of the Crown 
in the renewal, except the length 
of time for which that renewal is 
to be granted, and which must not 
exceed seven years. — Id. 

An application for a renewal is ''pro- 
secuted with effect,** within the 
terms of the statute, if the party 
applying obtains the report of the 
Judicial Committee of the Privy 
Council before the expiration of the 
or^nal patent— JdL 

The Crown is not restricted as to the 
time within which it may act upon 
such report, and renewed letters 
patent are not void, because they 
are dated after the expiration of 
the original patent — Id, 

If the Judicial Committee should 
impose a condition on a party ap- 
plying for the renewal of a patcnit, 
such purty need not, on an action 
for an infringement of the patent, 
aver that the condition was com- 
plied with before the patent was 
renewed. — Id, 

6. Where a patent has been obtained 

for the use of a known substance, 
described by its niecifio name, and 
it is afterwards discovered that the 
use of two other and equally known 
substances will produce the same 
effect, though the evidence of scien- 
tific men may go to show that the 
two substances become, in the act 
of so using them, the one substance 
described in the patent, their use 
will not constitute an infringement 
*of the patent— f/nim v. Beath, 6 
H.UCas. 505. 
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A, obtained a patent for an improved 
mode of manufacturing cast ste«l 
by the use of ** carburet of manga- 
nese." This substance was well 
known, but was very expensive. 
At the time the patent was taken 
out, it was known that carburet of 
manganese might be obtained from 
the combination of two inexpensive 
articles, oxide of manganese and 
coal tar. Some little time after Uie 
patent had been in existence, it was 
found that if oxide of manganese 
and coal tar were put into the melt- 
ing pot with the metal, cast steel 
would be produced equal to that 
which was produced by the aid of 
the ''carburet of manganese." Some 
of the witnesses said that the car- 
buret was produced in the melting 
pot at the instant of the fusion 
of all the ingredients therein con- 
tained: 

Held, that the use of these two 
articles in that manner was not 
an infringement of the patent — 
Ufttom y. Bsaih, 5H. L.Ca8. 505. 

7. In an action for an alleged infringe- 
ment of a patent where the defence 
is that the supposed invention is 
not new, the jud^e may compare 
the plaintiff's specification with the 
specification of a previous patent, 
and may on such comparison direct 
the jury to find a verdict- £««A 
y. Fax, 5 H. L. Cas. 707. 

B. took out a patent, which he de- 
scribed as relating to ** means and 
apparatus for working under water, 
in order to produce excavations and 
building foundations of light houses, 
piers, jetties, and other structures 
under water." .There had been a 
previous patent taken out by ano- 
ther person, for ''An apparatus to 
facilitate excavating, sinJdng, And 
mining." On comparing the two 
patente, the judge at the trial 
was of opinion that both claimed 

' substantislly the same invention. 
The evidence showed some differ- 
ence in the mode of working, but 
the witnesses sud that both patents 
had substantially the same ob- 
ject The judge^ thereon directc^d 
a verdict to be found for the 
defendant : 
O 2 
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Held, that the direction was right. 
— J9te«A V. Fox, 5 H. L. Cas. 707. 

8. The plaintiff took out a patent for 

an improvement in the nuichine 
nsed for roving cotton. His speci- 
fication appeared to claim the dis- 
covery of the application of the 
principle of ceotrifvgal force for 
snch a pnrpose, but he filed a dis- 
claimer, declaring that he intend^ 
to claim only we application of 
centrifngal force in the particular 
manner described in the specifica- 
tion : 
Held, that, taking these two instm- 
ments toffether, they sustained the 
patent Dub. Lord WeMleytkLU,-^ 
Seed V. Higgin$, 8 H. L. Gas. 550. 

The particular manner described was 
by the use of ** a weight." Certain 
other persons employed a machine 
similar in man^r respects, but, 
though using weij^ht, or pressure 
occasioned by weight, as a foroe, 
not using "a weight": 

Held, that this did not amount to 
an infringement of the plaint^s 
patent, and that the judge, on aee- 
iBg this distinction, ought {duh. Lord 
Campbell, Lord Chancellor) to have 
directed the jury to find for the 
defendant— /dL 

9. Where two specifications, of different 

dates, relating to the same external 
objects, contain terms of art, though 
the expressions used in both are 
identical, their construction cannot 
be declared to be the same, without 
the meaning and use of the terms 
of art employed therein being first 
ascertained by evidence, and being 
Aown to be the same at the date of 
both the specifications. — BetU y. 
Memgiee, 10 H. L. Cas. 117. 

An antecedent specification decUring 
a principle, but pot disclosing a 
practicable mode of obtaining a re- 
salt, is not to be held to be an anti- 
cipation of a subsequent specifica- 
tion relating to the same matter 
which does disclose a practicable 
mode of producing the result If 
the latter specification alone supplies 
that practicable mode, it forms the 
groundwork for a vaUd patent. — 
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D. in 1804 took cot a patent for mak- 
ing "a new article of trade, which 
I denominate Albion metal, and 
which I apply" to various purposes, 
such as the facings of cisterns, coffin 
furniture, ^ and other things which 
are required to be made of a fiexi- 
ble," &C., substance. D, stated in 
his specification the principle of his 
invention, and that he proposed to 
nnite lead and tin by pressure, but 
he did not state the exact propor- 
tions of the two metals, nor sive 
with precision the mode by which 
they were to be combined. It did 
not appear that the patent had been 
acted on. In 1849, B. took ont a 
patent for ^ A new manufacture of 
capsules, and of a material to be 
employed therein, and for other pur- 

ros." The new material was to 
composed of lead and tin com- 
bined. £. specified the proportions 
of the two metals, save the details 
of the mode of wondng in order to 
oombine them, and did not claim 
the production of the new material, 
except according to the directions 
he had given for its production : 

Held, that this was not a case in which 
the Court, looking at the two instru- 
ments, could determine the validity 
of the latter patent as a matter of 
oonstmction only, that evidence 
must be resorted to, and that then 
it was apparent that the earlier 
patent only stated a principle, and 
that the latter patent, as it did not 
daim the discovery of the principle, 
but only a new mode of carrying it 
into effect, was valid.^ BetUv, Men- 
sies, 10 H. L. Cas. 117. 

10. While a person is using, under a 
license, a patent machine and paying 
a royalty for its use, or the use of 
its principle embodied in any other 
machine, he cannot, in a proceeding 
against him for non-pavment of 
royalties in respect of the use of 
another machine alleged to embody 
the principle of the patent inven- 
tion, set up as a defence that the 
patent is not vaHd. He can only be 
allowed to contend that the second 
machine does not embody the prin- 
ciple of the patent. — Orouley ▼. 
Dixon, 10 H. L. C&s. 293. 

Z>. had verbally agreed with C. to be 
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supplied by C with machines con- 
strncied according to patents of 
which C. was the owner, and to pay 
royalties for the nse of such ma- 
chines, and for the nse of any 
machines supplied to him by any- 
body else which embodied the prin- 
ciple of C/s patents. D. was aiter- 
wards supplied by S. with machines, 
on the use of which C claimed a 
royalty, as embodying the principle 
of his oatents, and he also charged 
D. witii an infrinffement of the 
patents. D, denied first that the 
agreement amounted to a license, 
secondly, that the patents were 
valid, thirdly, that there had been 
any infringement. The Vice Chan- 
cellor made a decree in favour of C, 
directing an inquiry only on the 
question of infringement. The 
Lords Justices retained the decree, 
but directed the appeal to stand 
over till C. had brought " any ac- 
tion he might be advised :'* 

Held, that this order was erroneous, 
that the verbal agreement must be 
treated as a license ; that Z)., while 
he continued to act under the li- 
cense, could not dispute the validity 
of the patents, imd that, with a 
variation of some words in the Vice 
Chancellor's decree, it must be re- 
stored.— OoM/ey V. Duxm, 10H.L. 
Gas. 293. 

' That decree had declared that ^ the 
defendant is not entitled to use any 
madiine in the construction of which 
the plaintifTs inventions, or inven- 
tions only oolourably different from 
them, would be employed, without 

Eying the royalty as if the carpet 
d bMU manufactured by a machme 
of the plaintiffs.'* This was varied 
by introduciuff before the words 
** is not entitled," these words, " dur- 
ing the continuance of the agree- 
ment between the defendant and 
the plaintiffs.**— Id 

11. The object of the 5 & 6 WUl 4, o. 83, 
was only to permit a disclaimer to 
amend the sj^dfication of a patent, 
by removing from it something 
superfluous, out not to allow the 
introduction of that which would 
convert a description, in itseU un- 
intelligible or impracticable, into a 
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practicable description of a nsefnl 
invention.— i^oZaton v. Smiih, 11 H. 
L.Ca8.223. 

The words ''not being such a dis- 
claimer as sh'tU extend the ^- 
dnsive right,** do not mean in the 
ordinary sense of the word ^ extend,** 
merely adding to or enlarging the 
original specification, but are also 
intended to describe, so confining 
and restricting its expressions as 
substantially to amount to a stat^ 
ment of something new. — Id, 

It is not every useful discovery that 
can be made the subject of a patent, 
but the words ^ new manufacture,** ' 
in the statute 21 James 1, o. 3, will 
comprehend not only a production, 
but the means of producing it— /i. 

E, took out a patent for " Improve- 
ments in embosRing and finishing 
woven fabrics, and in the machinery 
and apparatus employed therein.** 
In his specification he said, '* I em- 
ploy a roller of metal, wood, or other 
suitable material, and groove, flute, 
engrave, mill, or otherwise mdent 
upon it any desired design ;** he 
caused this roller to revolve with a 
bowl at unequal velocities, moving 
the fabric transversely when fed 
into the machine, and by these 
means he proposed to calender or 
finish, and to emboss the ffU)ric by 
one process instead of two, as then 
practised. He afterwards entered a 
^ disclaimer,** in which he disdaimed 
the words in the title, '* and in the 
machinery or apparatus employed 
therein,** disdaimed the word *' wood** 
from the description of the roller, 
and restricted the grooves or fiutes 
on the roller to those of a cinsular 
kind. Any other grooves would not 
only not produce the desired effect 
on the mric, but would destroy it : 

Hdd, that the original spedfication 
read with the disdaimer did not 
describe anythiuff which could 
properiy be the subject of a patent 
snch as he had taken ont— JdL 

Held, also, that the disdaimer here, by 
extending the exdusive right, had 
done* what the statute did not in- 
tend to allow, and consequently was 
bad, and the patent could not be 
supported.^/d 
03 


214 


DIGESTED INDEX. 


Patent— cwttfntwrf. 

Ono object of the inventioii was to 
enable tbe operaUonsof calendering 
and embossing to be done at one 
and the same time. 

Quter€f whether, looking at the facts 
of the case, the patent (supposing 
the specification and disclaimer had 
been correct^ might not have been 
maintained, if it had been taken out 
for a new mode of using the ma- 
ehinei7 and apoaratus employed in 
embossing and finishing woven 
fabrics?— i^a^ston v.Smilh^ 11 H. L. 
Gas. 223. 

12. Where there are two things similar 
in form, nsed for a similar object, 
and capable of the same application, 
one of them having been long known 
to mechanics, the introdoction of 
the other into use will not constitute 
a good ground for a patent. — Har- 
wood ▼. Great Northern Eaihoojf 
Ormpany, 11 H. L. Oas. 654. 

A slight difference in the mode of 
application is not sufficient for such 
a purpose ; nor will it be sufficient 
to take a well-known mechanical 
oontriTance and apply it to a sub- 
ject to which it haa not been hitherto 
applied. — Id. 

The use of ** fishes" as supports was 
known, and the use of "fishes** made 
with a groove or recess in their 
outer sunace, was also known. A 
person took out a patent, which he 
thus described : " My invention con- 
sists in forming a recess or groove in 
one or both sides of each fish, so as 
to reduce the quantity of metal at 
that part, and to be adapted to re- 
oeive the square heads oi the bolts, 
which are thus prevented from 
turning round when the nuts are 
screwed on.** His chum was ''for 
constructing fishes for connecting 
the rails of railways, with a groove 
adapted for receiving the ends of 
the bolts or rivets employed for 
securing such fishes; and the ap- 
plication of such fishes for connect- 
ing the ends of railways in manner 
hereinbefore described. The con- 
structing of fish joints for connect- 
ing the rails of railwavs with grooved 
fishes fitted to the sides of the rails, 
and secured to them by bolts or 
nuts, or rivets, and having pro- 
jecting wings firmly secured to and 
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resting upon the sleepers or bearers, 
so as to support the rails hj their 
sides and upper flanges.** It was 
proved that before the date of his 
patent, fish -joints had been used to 
connect and strengthen the rails of 
railwavs. In some cases the fishes 
were flat pieces of iron, with round 
holes for bolts, the heads of the bolts 
being held in their places by sepa- 
rate means. In others the extreme 
ends of the holes were made square, 
and tiie bolt-heads square, to pot 
into them, and, in some, square 
recesses were made in the flat pieces 
of iron for the same purpose ; but 
till the time of the patent, fishes for 
connecting the raib of railways had 
never been made with a groove in 
their lateral surfaces so as to re- 
ceive the square heads of the bolta, 
and render the fish lighter for eqoal 
strength, or stronger for an oquai 
weight of metal : 

Held, that the patentee had merely 
transferred a known thing from one 
nse to another, and an analogous 
use, and that what he claimed as 
his invention was not a good ground 
to sustain a patent. — Harwood v. 
Great Northern RaUway Company, 1 1 
H.L.Ga8.654. 

PAWNBROKEB. iS;pe Partner, 13. 

PAYMENT INTO COURT. 

Monies paid for the use of a railway 
company, under protest as over- 
duuges, were afterwards paid into 
Court under an order made by con- 
sent, and vested in the public stocks, 
to abide final judsment in an action 
brought to ti^ the legality of tho 
chaises, which the judgment declared 
to be illegal : 

Held, that the party who paid the 
monies was entitled to the stocks and 
dividends and accumulations there- 
of .—Barrett V. The Stockton ami Dar- 
Ihiglon Railway Company, 1 H. L. 
Cas.18. 

PEACE, CLERK OF THE. 

The right of direct appointment to the 
office of clerk of the peace is by law 
in the Custot Rotulorum, and not in 
the Crown. — Harding v. PoUock, 1 
Dow & C. 463. 
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PEERAGE. iS^ff Attainder. Evidence. 
Royal Marriage Act. 

1. The grant of honours is not regu- 

lated by the same law as the grant 
of lands, and therefore, where the 
Grown granted a peersgo to a certain 
person et heredihus 9ui$ matculis im- 
perpetuum, and the grantee died with- 
oot issue, the title was held to de- 
scend to the male heir of a collateral 
branch of the family.— rA« Earl of 
DeootCB Que, 2 Dow &G. 200. 

2. Gopies of wills are not evidence in 

the House of Lords to support a 
daim of peerage ; the original must 
be produced. — NeUerviUe Pwrage^ 2 
Dow & G. 342. 

3. Where three Irish peerages are con- 

sidered extinct, and a new creation 
takes place, after which one of these 
peerages is revived, the new creation 
IS valid nnder the Act of Union 
with Ireland, but the Grown*s right 
again to create a new peerage will 
be suspended till the full number of 
vacancies has occurred. — BloomjUtid 
Peerage, 2 Dow & G. 344. 

See The Fermoy Peerage Ca$e, 5 
^ H. L. Gas. 716. 

4. B, claiming, of right, to be Lord 

Baron of Slane, in Uie peerage of 
Ireland, as heir eeneral of the last 
Lord <S/aiie, and alleging that the 
same was a barony in fee, showed 
by hb statement and proofs, that 
from the first creation of a peerage 
in his ancestors to the year 1597, 
four such peers, dying at various 
periods without issue male, but 
leaving daughters or sisters, were 
severally succeeded in the dignity by 
the heirs male, undes or cousins, 
who were in possession of the family 
estates. The claimant farther showed 
that a Lord Baron of Skme, whom 
he alleged to be the last peer in the 
&mily, and of whom he stated him- 
self to be sole heir general, left a 
daughter, an only child, who long 
survived him, but did not daim the 
peerage, and also two sisters, the 
elder of whom he stated to have 
died without issue, and from the 
younger the claimant derived his 
descent as her sole heir : 

Ileld, that the daimant, though ho 


PEBRAQE^eonfimicdL 

mieht be heir general, had failed to 
m&e out his claim to the dignity, 
as it appeared by his own statement 
to have gone uniformly to the heirs 
male in exdusion of the heirs female, 
who had never made daim to it. — 
Skate Peerage^ 5 GL & F. 23. 

6. Upon a daim to a Scotch peerage 
where no patent of creation can be 
found, but it wpean from the re- 
cords of the Parliament that the 
ancestor from whom tiie dignity is 
alleged to have descended sat in 
Puuament, an original instrument 
purporting to be under the Great 
Seal of Scotland, and piodnced trori 
the repositories of the heir of entail 
of the family estates, will be received 
as evidence of the creation of such 
peer, with a limitation to him and 
bis heirs male therein stated.— 7As 
EwUleg Peerage, 5 a. & F. 349. 

If a claimant omit to ^ve evidence of 
the creation and limitation of one of 
several dignities to which he states 
in his petition that he is of ri^ht 
entiUea, the Gommittee for I^vi- 
l^ges wiU not report he has made good 
his daim to that dignity on the pre- 
sumption that it descended from tibe 
same ancestor with the other dig- 
nities to which the claimant has 
proved his right. — Id, 

In a daim of peera^^, it is not snffi- 
dent, in the petition to the Grown, 
to state that the daimant is of right 
entitled to the dignity; but the 
petition shonld pray that the claim- 
ant may be declared so entitled, 
and the Gommittee for Privileges or 
the House has no power to supply 
the defect of the prayer, but it will 
be necessary for cUimant to present 
an amendea petition to the Grown. 
— /d. 

6. Gn a claim by co-heirs to the dignity 
of a baron, created in the rdgn of 
ffenrg YIIL, and in abeyance from 
the roign of Charlee XL, they proved 
that their ancestor sat among the 
peers in Parliament in the 25th of 
^enry YIII. ; that he was duly sum- 
moned to and sat in the Parliament 
of the 28th of Henry YIII. ; and 
that he and his heirs male, who were 
also his heirs general, were sum- 
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moned to and sat in severa] snc- 
coeding Parliaments, by the style 
and title of Lord Vaux. To account 
for the want of evidence of a writ 
of summons prior to the sitting in 
the 25th of Htmry VIII., they show- 
ed that there wore no Lord's Jour- 
nals extant from the 7th to the 25th 
of Henry YIII. ; that the enrolments 
of writs during that period were 
yery imperfect ; and that although 
the Patent Bolls were complete, no 

gatent or charter of creation of a 
orony of Vaux, nor any record or 
trace of such patent was discovered, 
after the most diligent seaiches in 
all the offices for records : 

Held, that the barony of Vaux was 
created by writ of summons and 
sitting in Parliament, and was 
therefore descendible to heirs gone- 
nil—Tlie Vaux Fterage, 5 CL & F. 
526. 

See the Braye Case, 6 CI. & F.757 ; 
Donoughmare Caae^ 3 H. L. Cas. 822. 

7. A petitioner to the House of Lords, 
claiming, as an Irish peer, to be ad- 
mitted to vote at the election of 
representative peers of Irelmvd, was 
required, in consequence of a doubt 
of his right, and also of an adverse 
claim, to give in a printed case con- 
taining his pedigree and references 
to his proofs. — Earl of Ro9CommoiC$ 
CUuia, 6 CL & F. 97. 

The right to the same dignity having 
been the subject of investigation in 
the Irish House of Lords, the 
minutes of proceedings and of evi- 
dence, including depositions taken 
by commissioners under an order 
of that House were produced : 

Held admissible here (the witnesses 
being dead), not only against the 
Crown and other parties to that in- 
vestigation, but also against a person 
not a party to the proceedings, but 
who was cognisant of them.— /ci. 

It is the privilege as well as the duty 
of the Attorney General for Ireland 
to attend this House on the investi- 

gation of claims to Irish peerages ; 
ut he may, with the leave of the 
House, depute counsel to attend for 
him. — Id, 

A claimant to a peerage having, in bis 
petition to the House, stated a 
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prima facie case, but bdng unable, on 
account of his circumstances to com- 
plete it, the Attorney General was 
ordered to bring forward bis wit< 
nesses and conduct his case at the 
expense of the Crown. But the 
House makes such orders reluct- 
antly, as they may embarrass the 
proceedings and encourage adven- 
. tnrers. — Earl of Eoscommon's Claim^ 
6 CI. & F. 97. 

8. A dignity or title of honour cannot 
be taken awa^ (where there is uo 
deficiency or corruption of blood) 
except by express words in an Act 
of Parliament: 

Held, therefore, that the Irish Act, 28 
Henry 8, c. 3, vesting in the King, in 
right of the Crown of England, all 
honours, manors, castlesf signiories, 
jurisdictions, and all otiicr posses- 
sions and hereditaments held by cer- 
tain persons, or by anpr person to the 
nse of any of them in Ireland, did 
not take away from any of them a 
personal dignity; and that the 
opinion of Lord Coke and . other 
judges, that it took away the earl- 
dom of Waierford (12 Bep. 106), was 
erroneous in facts and in law. — Eatrl 
ofWaieffonTa Ckdm, 6 CO. & F. 133. 

The House of Lords is now the only 
satisfactory tribunal to determine 
questions on claims to dignities, on 
reference from the Crown ; accord- 
ingly a question of law having, arisen 
on a petition of an Irish peer, pre^ 
seiitea to the House of Lords, claim- 
ing to be admitted to vote at the 
election of Irish representative peers, 
the House, with a view to a more 
solemn adjndication, recommended 
a petition claiming the peerage, to 
be presented to the Crown, in order 
that it might be referred by the 
Crown to the House, with the report 
of the law officers of the Crown 
annexed, and then the House by its 
Committee of Privileges, would ad- 
judicate the right and report tlM 
same to the Crown.— ii. 

An adjudication in that form by the 
Irish House of Lords is an authority 
as binding in the House of Lords of 
the United Kingdom, as a like de- 
termination by Sie latter House, or 
by the English or BriUsh House of 
Lords before the Union, in matters 
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of English or BrUUh peerage. But 
the reflolation of either Hoaae, 
affirming a report of its Committee, 
and rccogtiising a right or privilege 
of peerage, is not equivalent to a 
determination upon a reference 
fmm the Crown, and is not oon- 
cloHive against all objections.-— £Sar/ 
of WaUffanTe Claim, 6 CL & F. 133. 

9. On the consideration of a daim to an 
ancient barony, which has been long 
in abeyance, if the claimant proves 
that his ancestor sat as a peer in 
Parliament, and no patent or charter 
of creation can be discovered, it is 
now the established rule to hold that 
the barony was created by writ of 
summons and sitting, although the 
original writ of summons is not pro- 
eixkc&^^Brayt Peerage^ 6 CI. & F. 
767. 
A claimant to a barony as co-heir must 
not only give notice to the other co- 
heirs, but must also give prima fade 
proofe of the pedigree of sudi of 
them as decline to claim the barony, 
to enable the House to make a satis- 
factory report to the Crown. — Id, 

The proper course for a co-heir of a 
. peerage in abeyance, is to petition 
the (>own to terminate the abey- 
ance in his favour ; but if he does 
not claim the dignity, and it appears 
from tlie case ox a claimant that he 
has an interest, the House wiU, on 
his petition, allow him to appear 
before the Committee of PrivueffM, 
and present a case to protect nis 
interest — Id, 

One of several co-heirs to a barony in 
abeyance, whidi had been created 
by writ of summons and sitting^ in 
Parliament, was attainted of high 
treason. His son and heir was 
restored in blood only, by Act of 
Parliament, expressly excepting 
honours and hereditaments : 

Held, that it is competent to the 
Crown to terminate tne abeyance of 
the barony in favour of the heir of 
the person so attainted or of the heir 
of an^ of the other co-heirs, and that 
the right to terminate the abeyance 
in favour of anv of the other co-heirs 
was not at all affected by the at- 
tainder. — Bray and CamayB Peer- 
ii9e9^6CL&F.757,789. 


Peerage— rofitmtfftf. 

It is now established, that an attainder 
of one co-heir to a barony in abey- 
ance does not affect the other co- 
heirs, who do not derive through the 
attainted person ; and also thiat, if 
his heir is restored in blood, the 
Crown may terminate the abeyance 
in him or his descendants. — Braye 
and CamayB Peerages, 6 CI. & F. 757, 
789. 

10. Circumstances in which the Com- 

mittee for Privileges will receive in 
evidence the printed minutes and 
proceedings before a former Com- 
mittee on the same peerage. — Beau- 
monJt Peerage, 6 CL & F. 86a 

11. A claimant to a peerage in abeyance 

is bound to give notice to all the co- 
heirs known to him to be existing ; 
and notice by letter through the 
post-office is not sufficient.— Cbmoys 
Peerage, 6 CI. & F. 789. 

12. It is now settled law that a sitting in 

Parliament in pursuance of a special 
writ of summons, constitutes in the 
absence of a patent, a dignity des- 
cendible to the heirs general of the 
body ; and that in damis to ancient 
dignities, a summons and a sitting 
in Parliament are required to be 
proved.— if(M<tn^« Peerage, 8 01. ft F. 

The usual evidence of a writ of sum- 
mons is the enrolment ; and, of a 
sitting, is the Parliament roll or 
journals of the time. — Id, 

Where the writs of summons or en- 
rolment, and the journals of remote 
times, are wanting, a memorandum 
entered on a Parliament roll of a 
grant to the King in his Parliament, 
by certain persons named ** et ceeteri 
magnatee ei proceree tunc in ParUa" 
mento eansknles^ is sufficient evidence 
that a person named therein sat as a 
lord of Parliament, although there 
was no proof that he was summoned 
to that particular Parliament.— /<i. 

Instruments purporting to be the 
acts of peers, but not acts done in 
Parliament, and not necessarily the 
acts of peers of Parliament, are not 
evidence that a person named in 
them ever sat in Parliament, al- 
though he was certainly summoned. 
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In a claim to an ancient barony, it was 
proved that Henry de H. was sam- 
moned by special writ to Parliament, 
in the 49 Uen, 3 ; but there was no 
proof that he ever sat, there beinffno 
roUs or journals of that period. His 
son and heir, John de if., sat in the 
Parliament of 18 Edw, 1 ; but there 
was no proof that he was sammoned 
to that Parliament, there being no 
writs of summons or enrolments of 
them extant from 49 Hen. 3 to 23 
Edw. 1. To the Parliament of 23 
Edw. 1, and to several subsequent 
Parliaments, he was summoned, but 
there was no proof that he sat in 
any of them : 

Held, that it might be well presumed 
that John de H, sat in the Parlia- 
meutof the 18 Edw, l,in pursuance 
of a summons, on the principle that 
ofimia preaumunfyr legiUme/aeta donee 
prohdwr m ocmAvrtttm. — HasUnge 
Peerage, SCL&F.IU. 

Length of time is no bar to a daim 
to a dignity ; yet if a series of per- 
sons of right entitled to it do not 
enjoy it, or assert their right, a pre- 
sumption may arise against the 
right on claim by their descendants, 
unless the absence of enjoyment or 
daim is satisfactorily accounted for. 

Where 450 years elapsed from the 
death of the last possessor of a 
dignity, and during 260 years a 
question was pending whether the 
heirs male of the half blood, or the 
heirs female of the whole blood, 
were entitled to succeed, and before 
that question was determined the 
dignity fell into abeyance, and re- 
mained in that state for the residue 
of the time : 

Held, that those were sufficient reasons 
to rebut the presumption arising 
from the long omission to enjoy or 
claim the dignity.— /i. 

The doctrine that poensno fratris, 
though applicable to lands, does not 
affect the descent of a dignity by 
writ, was confirmed. — Id, 

13. An agreement, und^^r seal between 
Lord //. and the plaintiff in error, 
recited that a company had been 
formed for making a railway ; that 
the plaintiffs in error were share- 
holders ; that a bill had been iutro- 
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duoed into Parliament, according to 
which the line would pass throagh 
Lord H.'s estates and near hb man- 
sion, and that he opposed the pees- 
ing of the bill ; tnat plain tifra in 
error had proposed that if he would 
withdraw his opposition and assent 
to the railway, they would endea- 
vour to deviate from the proposed 
line ; and Lord JET. affreed that, on 
condition of the stipulations in the 
agreement being performed, he did 
thereby withdraw his opposition and 
give his assent ; and the plainti£k in 
error covenanted, that m case the 
said bill should be passed in the 
then Session, they would, in six 
months after it received the royal 
assent, pay Lord H, 5000 L as com- 
pensation for the damage which his 
residence and estates would sustain 
from the railway passing according 
to the deviated Ime, ezdnsive of, 
and without prejudice to, further 
compensation in the event of the 
deviated line not being ultimately 
adopted. 

Lord H,j in consequence of these sti- 
pulations, withdrew his opposition ; 
the bill passed in that S^non, and 
after six months had elapsed, his 
Lordship brought his action in debt 
for the 5000^, alleging in his decla- 
ration the facts above stated ; to 
which the plaintiffs in error pleaded 
that the railway, at the time of the 
agreement and according to the Act, 
was intended to pass through lands 
of divers individuals, and the agree- 
ment was made secretiy without 
their knowledge, and was concealed 
from them until the Act passed, 
and was concealed from the Legis- 
lature during the psasing of the 
Act ; and that Lord H was a pew 
of Parliament : 

Held (affirming the judgment of the 
Court of Exchequer Chamber), that 
the agreement was valid, inasmuch 
as Lord J?., thou£[h a peer, had a 
right to bargain m his individual 
character for compensation for in- 
jury to his property ; and it was 
not shown on the record that the 
money was promised as a considera- 
tion for his vote being given or 
withheld ; or that the parties to the 
agreement intended to conceal it 
from the individual landowners on 
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the line or from the Le^datare ; or 
thai any fraod was intended or 
committed on any party. — Simpion 
▼. Lord HouHlen, 9 Gl. & F. 61. 

See UawkrM ▼. Eastern Qmniies 
Railway, 5 H. L. Gas. 331 ; Preston 
▼. LivfrtMjol and Manchester Raiboaiy^ 
5 H. L. Gaa. 605. 

14. A statement in a daim of peerage 

made by the claimant's father, who 
at the moment of making it was 
himself a claimant, and an, afBldavit 
made in support of the claim, were 
admitted, as representations made 
by the claimant, and as coming 
through him before the Gommittee, 
to be read in answer to his claim.— 
Tracy Peerage, 10 Gl. & F. 167. 
Any document laid by a claimant be- 
fore tiie Attorney General, and with 
his report, refeired to the House, 
becomes evidence.— /i. 173. 

15. Gn a claim to an ancient peerage, 

a i^mily pedigree, produced from 
the proper custodr, and purporting 
to have been made by an ancestor 
of the claimant before the year 
1751, was offered in evidence, on 
proof of the handwriting, by a wit- 
ness who had been for many years 
inspector of franks, and of official 
oorrespondenoe ; and who said that 
from a few inspections he had of 
two or three other documents whidi 
were proved to be of the same an- 
oestor's writing, he had formed in 
bis mind such a standard of the 
character of his handwriting as to be 
able, without immediate comparison 
with those documents, to say whether 
any other document that might be 
produced to him was or was not in 
the same handwriting : 

Held, that the evidence was inad- 
mtBsible. 

Held, that the daimanVs solicitor, who 
said he had acquired a knowledge 
of the character of the ancestor's 
handwriting, from having had occa- 
sion from tmie to time, in the course 
of his business for the claimant, to 
examine several deeds and other 
documents written or signed by the 
ancestor, and which came to the 
claimant, together with property for- 
merly belonging to that ancestor, 
was a competent witness to prove 
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the handwriting of the pedigree. — 
The Fitawaiter Peerage^ 10 GL & F. 
193. 

16. The wife of a peer of .the realm 
left him in 1808, a year after theii: 
marriage, and instituted a suit in the 
Ecclesiastical Gourt for nullity of 
the marriage propter impotentiam. 
Dropping that suit soon afterwards, 
she went to live with another man, 
assuming the character of his wife 
by a marriage in Scotland, and during 
many years* cohabitation with him 
had several children, who were named 
after him, and educated as his chil- 
dron ; but in 1823 they and their 
mother assumed the name and titles 
of the peer. He generally lived 
abroad, had no access to his wife 
after she left him, but knew of her 
infidelity, and took no proceedings 
to dissolve their marriage, or to 
ille^timatise the childron. Upon the 
petition of his brother, heur pro- 
Bumptive to his titles, stating those 
facts, and alleging that the peer was 
likely to survive all the witnesses to 
them, and praying protection to the 
descent of the titles : 

The House of Lords held, that the pe- 
titioner — although by law he might 
perpetuate evidence, regarding titles 
of Honour, in Ghanoery, was entitled 
to have a private Act of Parliament ; 
and on proof, to the satisfaction of 
both Houses of Parliament, of the 
facts above stated, an Act was passed 
to declare the wife's childron not 
to be the children of the peer, but 
without dissolving the marriage. — 
The Toumshend Peerage, 10 Gl. & F. 
289. 

17. An ancient barony in fee, after hav- 
ing been enjoyed by the lineal heirs 
of the first baron successively for 
centuries, then becoming dormant 
for some time, was claimed and 
again enjoyed by one who, after full 
investigation, was found to be tho 
heir of the first and last barons. It 
afterwards fell into abeyance among 
his co-heirs. 

Semble, that it is not necessary for one 
of these co-heirs claiming the barony 
to give proofs of the fint creation, 
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and of the diven mesne descents 
of H.—FUswalier Peerage, 10 GL & F. 
946. 

Sernhky that on a daim to an andent 
barony, minutes of prooeedmfB on a 
former daim, before the Kmg in 
Ck>andl, are admissible in evidence 
in the Honse of Lords. — Id, 

A long abeyance of a dignity, if satis- 
factorily explained, is no objection 
to a dium. — Id, 

18. It appeared by the Parliamentary 
pawns of 36 Hen. 8 and 1 Edw, 6, 
tliat a writ had been directed to 
" Thimae Lord TF^orftm," for each 
of those Parliaments, but there was 
no evidence of his sitting in either 
of them, or of the writ itself. The 
Journals of the House of Lords 
showed that he was summoned to, 
and sat in, the Parliament of the 
2 Edvo, 6, and subsequent Parlia- 
ments. Creation of baronies by 
patent was not then unusual, but 
no patent or record, or other trace 
of a patent, creating the barony of 
WhaAm, could be found : 

Held, that the said barony was created 
by writ and sitting in the 2 IaUd, 6, 
and was descendible to heirs general 
(of the body).— fFAoiioii Peerage, 
12 H. L. Gas. 295. 

A decretal order in Chancery redt- 
ing the substance of the bill and 
answer, is admissible, on proof of 
pedigree to identify parties. Scotch 
wills registered in the Court of 
Seffiion, and retained there, are 
admissible. But on claims of peer- 
age, the Committee will not recdve 

• copies of wills, unless it is proved 
that the originals cannot be pro- 
duced.— /dL 

If a judgment of outlawry stands in 
the way of a daim to a barony in 
abeyance, although it is dearly er- 
roneous, the Committee for Privi- 
l^es cannot overlook or reverse it, 
but the claimant must apply to the 
proper tribunal for its reversal, and 
produce the judgment of reversal to 
the Committee. — Id. 

19. Where a patent of peerage cannot be 
found, entries on the Journals >f 
the House of Lords, showing the i 
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limitations of the patent, may be 
referred to for that purpose ; or an 
examined copy of the record of 
the patent wul be received. — The 
Barony of Sage (md Sele, 1 H. L. Cas. 
507. 

20. In a ckdm to an andent Sooick 
dignity, if no patent or other in- 
strument of creation can be pro- 
duced, it may be presumed that the 
dignity was created by patent, or 
charter, limiting it in the manner in 
which it has been actually enjoyed. 
And if that enjoyment is shown to 
have been confined to heirs male, in 
exdusion of nearer heirs female, the 
dignity must be hdd to be a male 
honor, always descendible to the 
heirs male of the body of the first 
grantee. — Crawford and Lmdeeg 
Peerage, 2 H. L. Cas. 534. 

Andent documents of a pnUie cha- 
racter are, in the absence of patents 
or Parliamentary records, admis- 
sible as evidence of the creation and 
existence of peerages. 

Semble, that by the law of Scotland 
contemporaneous history is admis- 
dble for the same purpose. — Id, 
(but $ee 547, it). 

An andent patent, without the seal, 
but with the attestation thereof 
duly verified, is admissible in evi- 
dence. — Id, 

An andent Scotch dignity might, be- 
fore the Union, be conveyed by the 
possessor, together with the territoir 
thereto annexed^ to another bnmdi 
of the family, or even to a stranger 
with the King*s authority; or it 
might be resigned to the King, to 
be regranted by a new patenis with 
different distinctions, and with its 
old precedency. — Id. 

A witness brought to prove a copy of 
an old document, should be able to 
read and understand the original 
when he compared the oopty with 
it-/A 

21. On a daim to a Seotdk peerage, there 
bein^ no patent or chuier of 
creation or enrolment thereof dis- 
covered, a copy of an enrolment of 
a oommisnon, under the Great Seal 
and King's sign manual, dated in 
Fobruaiy, 1605, directing the Com- 
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miarionecB to create Jamn Lord 
DrHmmond, Earl of Perik^ was re- 
oeived, and held, in conjunction 
with Bubaeqaent entries in the Par- 
liamentary records, to be sufficient 
Sroof of the creation of the earl- 
om.— rA« Perth Peerage, 2 H. L. 
Gas. 865. 

In the absence of the instrument of 
creation of a ScoUh peerage, the 
limitations are taken to be to the 
grantee and his heirs male generaL 
— M 

On the death of a peer leaying his 
eldest son and heir, who had been 
attainted, the peerage does not vest 
in such son, nor, on his death in tiie 
nearest heir male, but is foif eited as 
much as if the son had been the 
peer at the time of the attainder. — 

A peerage limited to a man and his 
heirs male is one entire estate, and 
no substitntion of hein takes place. 
—/A 

A peerage limited to a man and his 
heirs male whomsoerer, is forfeitable 
under the Act 26 Hen. 8, c 13.— 
Id. 

Attested copies of Frmch registers of 
marriages, births, and deaths : 

Held, to be admissible evidence, on the 
testimony of a French advocate, that 
such re|mers were kept according 
to i^VoicArlaw, and would be receiv- 
able in evidence in the French Courts. 
— /rf. 

23. SaOch peerages created by patents, 

in 1616 and 1633 respectively, and 
limited to the grantee and his neirs 
male, descended through the Une of 
his eldest son, and b^me in 1699 
vested in the fifth baron and earl, 
w1k> was attainted of high treason 
in 1715, and died in 1725 without 
leaving issue. His collateral heir, 
descended from a younger son of 
the first peer, claimed the dignities 
in 1848: 

Held, that the attainder was a bar. — 
Carnegie and Southeek Peerage, 2 H. 
L. Gas. 908. 

24. The Sovereign cannot hold a peerage. 

Where, therefore a member of the 
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Boyal family, who was a peer of 
Ireland, succeeded to the Crown, the 
peerage became extinct.— 2%« Oran- 
mare Peerage, 2 H. L. Gas. 910. 

25. An Irish earldom was created, and a 
holder of that earklom was after- 
wards created a viscount of the 
United Kingdom; the patent crea- 
ting the visoonntey described the 
mnteeby the name and title of the 
Irish earldom. On the death of the 
holder of these titles, his eldest son 
received a writ of summons to attend 
the House of Peers as an English 
viscount. He did so, and took his 
seat as a viscount He subsequently 
petitioned to have his claim to vote 
for representative peers of Ireland 
allowed, and it was allowed. After 
his death his son received a writ of 
summons as an English viscount, and 
took his seat m that character. He 
then petitioned to be admitted to 
vote for representative peers of 
IrelamLm virtue of the Irish earl- 
dom. The petition came before the 
Committee for Privileges. The pa- 
tents creating the Irish earidom and 
the English viscountc^, the writ of 
summons to the previous viscount, 
and the entry on the Journals 
showing that he had tdcen his seat, 
and likewise the resolution of the 
Committee for Privileges admitting 
his claim to vote for representative 
peers, were all proved: 

Held, that this was not sufBcient to 
establish the daim of the present 
claimant ; that the evidence must be 
such as would of itself, if the ckim 
was now made without reference to 
any previous daim, be sufficient 
to esUblish it^The Earlo/Donough- 
more's Claim, 3 H. L. Gas. 822. 


Such evidence not 
the moment, the 
joumed.— /<i. 


ucible at 
was, ad- 


26. Queere, whether a subject can refuse 

a peerage created either by patent 
or by writ ?— JE^tfrton ▼. Avwnlow 
(Earl), ilLh. Cub. U31, 

27. The word " peerage '» in the 5th clause 

of the fourth artide in the Act of 
Union of Great Briiain and Ireluftd, 
means the status and condition of a 
peer, and therefore where one per- 
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son held many titles, hj any one of 
which he coald sit m the Irish 
HoiMe of Peers, so long as an^ one 
of tiiose titles remains in him or 
his descendants, the loss of any of 
the others did not constitate an ex- 
tinction of a peerage.— Fermoy Peer- 
age, 5 H. L. Oas. 716. 

A., before the union with Ireland^ was 
a peer of Irelimdy by the title of Earl 
M. That title had descended to 
him from an ancestor, to whom it 
was granted with the nsnal limita- 
tion to ihe heirs male of his body. 
Before the union took effect^ A, re- 
ceived a new patent, creating him 
Baron of M., remainder to the heirs 
male of his body, filing whom to 
B.J and the heirs male of his body. 
A. died without leaving male heirs 
of his body, and the Esddom of M. 
was left without a successor, and the 
Barony of M. passed to B. : 

Held, that this was not such an ex- 
tinction of a peerage as was contem- 
plated by the Act of Union, and 
consequenly could not be taken as 
one of three extinctions, on the 
happening of which the Crown 
could create a new Irish peerage.— 
Id. 

Quart, whether when the validijy of an 
existing grant of a peerage Is ques- 
tioned, tiie Attorney General is 
bound to appear to support it ?— /d 

28. Letters patent were granted by the 
Grown to a commoner, purporting 
to create him a baron of the United 
Kingdom for life, with a seat in Par- 
liament, llie letters patent were 
followed by a writ of summons to 
Parliament in the usual form. — 
Wensl^date Peerage^ 5 H. L. Gas. 
958. 

The House referred it to a Gommittee 
for Privileges to examine and consi- 
der the letters patent, and to report 
their opinion thereon to the House. 
This reference was made without any 
previous reference of the matter by 
the Grown to the House.— /d 

The Committee reported ** that neither 
the said letters patent, nor the said 
letters patent with the usual writ of 
summons issued in pursuance there- 
of, can entitle the grantee therein 
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named, to sit and vote in Parlia- 
ment 

The House affirmed the resolution. — 
Wensleydale Peerage, 5 H. L. Gas. 
958. 

The Committee dedined to put a 
question to the judges on this mat- 
ter, which did not involve the vali- 
dity of the patent for all purposes, 
but only the right under it to sit and 
vote in this House. — Id. 

29. A. daimed a peerage. An estate 
was alleged to be annexed to the 
title. Persons who, in the event of 
the peerage being extinct, would be 
entitled to theestate, but who alleged 
that their title would be defeated if 
the claim should be established, were 
allowed to appear and be heard in 
opposition to tbe chum.— iSfttwofAicfy 
Peerage, 7 H. L. Gas. 1. 

30. A claim of a barony by tenure waa 
made by devisee (tenant for life) of 
the estate which was said to give the 
right to the peerage. A person who 
did not claim the estate was held to 
have no locue standi to he heard in 
opposition to the daim. — TheBer' 
hUey Peerage, 8 H. L. Gas. 21. 

Assummg that, in; fact, there existed 
in the reign of Hen. IL, a barony of 
Berkeley, enjoyed by succeanve 
barons in respect of tiie possession 
of certain hereditaipents, no legal 
claim to be summoned to, and sit m. 
Parliament for such a barony, can 
exist at the present day in any tenant 
for life or devisee of such heredita- 
ments.— lei. 

The 11th section of 12 Car. 2, c 24, 
has not the effect of preserving such 
barony by tenure, if it ever ex- 
]8ted.-/i 

The Gommittee for Privileges will, in 
its discretion, permit documents to 
be proved by printed minutes of 
proceedings before a former Gom- 
mittee on the same peerage, but, as 
a rule, will require t)>e production 
of the original documents. — Id. 

Semhle, that when the nature of the 
peerage, and not the pedigree of the 
claimant, is in question, a plate 
erected in St. George's Ghapd, IViml- 
8or, on the installation of a particu- 


DIGESTED INDEX. 


223 


Pbbrag e— ^onlmifeei 

lar peracm bb Kniglit of tbe Churter, 
18 not admianble in eridenoe to prore 
the description given of him. — The 
Berhdes Peeroffe^BR. L. Oaa. 21. 
A report of the prooeadingi on another 
and different chum of peerage, ean 
only be r efe rred to for the pnrfMMRS 
of argument, bnt cannot be reoeiTed 
as evidence. — Id. 

PENALTY. &i OOTBMAIIT, 1. 
PERPETUITY fi^WiLU 


PEEPETUALRENEWAUa. iSm Leases 
FOR Lives. Tenantry Acts. 

A lease made in 1663 of land in Ire- 
land, together with aD mines thereon 
in the disposal of the lesKNr, and all 
timber growing thereon, to be dis- 
posed of by the 
trees in the room of them ; to 
the premises, without impeadunont 
of waste, to him, his exeeatois^ sd- 
ministrators, and assigns, for 98 jean, 
at a rent therein mentimied,— con- 
tained a covenant that the ' 


his heirs and assigns, shoold, upon 
[uest of the lenwe, his ezeentocB, 


request of the lessee, his ezeentocB, 
administraton, and ssmgns, from 
time to time rauw the $aid leaeej emd 
perfed eueh oiher aeeuraneee ae the 
Ueeee^ hie exeeuiore^ a dmunel ratore^ 
and aseigne ehoM reammabijf reqmre 
for etrengikmmg^ eo ^fi rn u ng^ and eure- 
maldng the demieed premieee^ at each 
rente, and under mih eovenanie and 
eonditwne^ ae in ike eaid leaee were 
contained. Another covenant pro- 
vided that, in case of eviction, or 
waste by rebellion, the rent should 
cease and be abated. A renewal of 
the lease, with all the covenants, was 
executed in 1739 : 

Held, by the Lords, affirming the 
indgment of the Court of Exchequer 
m Irekmd, that the covenant was 
not for perpetual renewal, but for 
confirming and farther assuring the 
original Ime. The House allowed 
a question of evidence to be ar^nied, 
Uion|^h not raised on the face of the 

rstition of appeaL — Brown v. Tighe^ 
CL&F.396. 

See SadUer v. Bigge^ 4 H. L. Gas. 
435. 


PEEBONAL ESTATE. Sm DomciLB. 
ihtbatates'estatb. jurisdictius. 
Lbgact. 

1. A portion of an entailed &D<dk estate 
was, in accordance witii the power 
given by the 42 Gso. 3, a 116, sold 
hj thelieir in possession for the 
purpose of redeening the land tax 
on the iriiole estate. The ampins, 
after the redemption of the tax, waa 
to be vested in trustees, wlio were to 
pay the heir of entafl in possession 
mterest on that smplns till it should 
be reinvested in the purchaBe of 
land. The next heir of entafl aold 
his reversionary or contingent ijgfat 
to this interest to an EmgUek por- 
chaser, bjr a deed executed in Sng- 
land^ nd in the £^2iiil form : 
Hdd, by the Lords, affirming a de- 
cree of the Court of SessiMi, that 


the interest was moveable property, 
and was well assigned by an AgUek 
deed.— &ottv.^2fania,2 Dow k 0. 
404. 

. The law of a domicile of a deceased 
I the succession to his 

i estate, wherever situated ; 

^ut the estate itself must be ad- 
ministered in the country in which 
possession is taken of it under law- 
ful anthori^.— Prestos v. liebnlle, 
SOLkV.l. 

The Courts in Seoiland have no power 
to appoint persons to administer 
srty in England^ that power 
J exclusively vested in the Eng- 
lieh EcdesisstiqJ Courts, and of 
that the Scotch Courts are Ixmnd to 
take notice. — Id. 

The persons named as trustees and 
executors in the will of a domiciled 
Scotchman having declined to act, 
his next of km obtained let- 
ters of administration of his per- 
sonsl estate in England from the 
proper Ecdesisstioal Court there, 
and afterwards consented to the ap- 
pointment, by the Court of Session 
m Scotland,, of other persons as 
trustees and executors, m place of 
those nsmed in the will, with all the 
powers that had been thereby given 
totheuL These trustees so appoint- 
ed raised an action in the Court of 
Session against the administratrix, 
calling on her to transfer to tbem 
the personal estate possessed by her 
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under tiie administration, and offer- 
ing her a full release from liability : 

Held, by the Lords (reversing a decree 
of the Ck>artof Session), that the per- 
sonal estate in Enaktnd must be 
administered there by the adminis- 
tratrix, by virtue of the letters of 
administration. — Preskm v. MebdlU, 
8 CI. & F. 1. 

See Carran Company y. Machren, 
5 H. L. Cas. 416 ; Enohm v. Wylie, 
10 H. L. Gas. 1 ; Drummond v. 
Drummand, L. B., 2 Gh. Ap., 32. 

3. A suit was instituted in the Gonrt of 
Ghanoery in Ireland^ by the trustees 
of A's will, for carrying the trusts 
thereof into execution, and for ad- 
ministration of his estates ; and B,, 
one of the defendants thereto, and 
who was entitled to the residue of 
A.*B estate, having[ died before de- 
cree, bills of revivor, and supple- 
ment and amendment, were filei hj 
the plaintifEs in the original suit 
against BJ's personal representatives, 
and against all the parties interested 
nnder his will in his real and per- 
sonal estates; and a decree was 
made directing accounts to be taken 
of the personal estates, debts, and 
legacies of A, and of B, respec- 
tively. By a subsequent decree, 
affirmed by the House of Lords, 
certain unpaid legacies of B,. and 
the interest on them, were declared, 
in the event of his personal estate 
being found insufficient, to be 
charged on his real estates ; the 
principal not to be raised until after 
the death of C, the tenant for life 
thereof under ^.*s will, but the in- 
terest to be paid out of the rents 
and profits during C*s life. Gn a 
question subsequently arising be- 
tween (7. and D. the tenant in tail 
of the real estates after C.*s life 
estate, whether a fund in Gourt, part 
of B.'ii personal estate, should be 
applied exclusively in payment of 
arrears of interest on the legacies, 
or rateably in payment of the lega- 
cies and of the interest, the Mas- 
ter of the Rolls and Lord Ghan- 
cellor of Ireland made orders direct- 
ing the fund to be applied exclu- 
sively in payment of the arrears of 
interest; and the Lord Ghancellor 
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refused to direct an inquiry as to 
how much of the fund in Gmrt 
was principal, and how much accu- 
mulated interest : 

Held, on appeal against these orders, 
that anv question as to the applica- 
tion of Ws personal estate could 
not be regnlany adjudicated in this 
form of suit, between the co-de- 
fendants C. and Z)., and the orders 
appealed ^m were affirmed, with a 
variation and declaration that they 
should be without prejudice to any 
question between C. and Z>. as to 
the manner in which the principal 
and interest of the legacies should 
be paid.— Cbote v. Treiwh^ 9 GL & F. 
74. 

4. Senible, that the irule in WikFB case 

(6 Bep. 17), that *" if il. devises hia 
lands to B., and to his children or 
issues, and he hath not any issue at' 
the time of the devise, the same is 
an estate tail," is applicable to per- 
sonalty.— iStoibw ▼. Heron, 12 GL & 
F. 161. 

5. Under a bequest of real and personal 

estates, upon trust to receive the 
rents and profits, and to pay lega- 
cies and annuities, and to vest the 
surplus rents, Ac, for other pur- 
poses, the personal estate is the 
primary fund liable to the payments, 
there being no direction to discharge 
it, or to sell the real estate so as to 
constitute a mixed fund. — BoughUm 
V. Bmghkm, 1 H. L. Gas. 407. 

6. A testator, after devising real estates 

to trustees to the use of J. D. P, 
for life, remainder to his first and 
other sons in tail male, and to seve- 
ral others, bequeathed real and per- 
sonal chattels to the same trustees, 
to permit the said «/. D, P. to re- 
ceive the profits for his life ; and 
from his decease to permit eiMdi of 
the several other persons, to whom 
an estate for life in the real estates 
was before limited, as each of them 
should became seised of the said real 
estates under the aforesaid limita- 
tions, to receive the rents thereof 
for his and their life and lives re- 
spectively ; and from and after the 
decease of the last and said tenants 
for life as should become seised in 
manner aforesaid, or if none of them 
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flhonld BO beoome seised, th«p from 
the decease of the said J, D. P. 
upon trost to assign and convey the 
chattels to snch person or persons as 
should then beoome seis^ of the 
said real estates under any of the 
limitations aforesaid : 

Held, that the chattels vested in an 
infant, grandson of J. D. P., who 
was tenant in tail of the real estate 
on J, D. P:b death, and not in his 
eldest son, a prior tenant in tail, 
who died in J, D, P.'s lifetime.— 
Potts V. Potts, 1 H. L. Caa. 671. 

7. A contract to transfer property, 
given for valuable consideration, 
provided it is capable of being the 
subject of a decree for specific per- 
formance, passes it at once, and tiie 
vendor becomes a trustee for the 
vendee. This rule applies to per- 
sonal property as well as to real 
estate.— i/o/r(>y(2 v. Marshall, 10 H. 


L. Cas. 191. 


PETITION OF RIGHT. 
Vict. c. 34. 


^60 23 & 24 


A.jSL British subject, claimed to be en- 
titled to compensation for certain 
losses suffered by him through con- 
fiscation of his property in the first 
French revolution. The Govern- 
ments of England and France en- 
tered into conventions respecting 
compensation to be afforoed to 
British subjects. The English Go- 
vernment received all the money 
agreed upon between the two Gk)- 
vemmente as the amount of oom- 
pensation, and undertook to satisfy 
an the daimanta. An Act of Par- 
liament was passed declaring how 
daims were to be preferred and 
fiqnidated. A. presented his daim 
to commissioners appointed under 
the Actj and adopted the modes of 
proceedug provided by it ; his daim 
was rejected. After payment of the 
claims which were established to tiie 
satisfaction of the commissioners, a 
surplus remained, which, in accord- 
ance witili one of the provisions of 
the Act, was paid over to the Lords 
of the Treasury. A. proceeded to 
make his claim afresh under a peti- 
tion of right : 

Hdd, that he had no remedy except 


Petition of Bight— oofi(mu«l. 

under the provisions of the statute. 
— Z>0 Bode V. The Queen^SU, L. Caa. 
449. 

PIN MONEY. See Husband and Wife. 

The Duchess of Norfolk was entiUed, 
under the trusts of the settiements 
made in contemplation of her 
marriage with the duke in 1771, to 
two annuities of 700/. and 300/. 
charged by way of pin-money, upon 
estates to which the duke was en- 
titied for his life. The duke re- 
ceived all the rents and profits of 
the estates, and maintamed the 
duchess aocordiuff to her rank, up to 
the time of his death in 1815. In 
1816 the duchess was found to have 
been a lunatic without lucid inter- 
vals, from 1782, and she continued 
BO until 1820, when she died intes- 
tate. Her personal representative 
daimed from the personal represen- 
tative of the duke, arrears of th 
pin-money from 1762 to 1815 : 

Hdd, by the Lords, reversing the de- 
cree of the Court below, that the 
personal representative of the duke 
was entitied to set ofi^ any payments 
made by the duke in respect of the 
pin-money, against a chum for the 
arrears by the duchess during her 
lifetime, and that the personal re- 
presentative of the duchess was not 
entitied to a$^ arrears of her pin- 
money.— iTotcKif^ ▼. Digbg, 2 uL A 
F. 634. 

See Payne v. Little, 26 Beav. 5. 


PLAN. iSIm Contract, 4. 

PLEADING. See Pbacticb. 
Vestby. 


Tithes. 


Eight of TTay.— In an action of de- 
darator of immunity from a servi- 
tude, attempted to be exercised by 
the use of two roads, upon the lands 
of the pursuer, the defender set up 
a titie by prescription to the use of 
the said roads. The pursuer obtained 
an order that the defender should 
state predsdy what he daimed and 
what he offered to prove. The de- 
fender, after describing the course of 
the roads, *' offered to prove by parol 
testimony that they nad been un- 
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interruptedly used, the one leading 
to the harbour of Aberdour as a 
road for foot passengers, horses 
and carriages, and the other to 
WhitesofuTB Bay, as a road for foot 
pasengers, by all the proprietors of 
grounds or houses situated on the 
east side of the rivulet called Aber- 
dour Bum, and lying in the parish 
of Aberdour, and particularly by the 
defender and his predecessors (to 
"whom the description applies) for a 
period beyond the memory of man '' : 

Held, that the particular uses for which 
each way was claimed, must be 
stated, and also the particular person 
to whom, and the form (by grant or 
otherwise) in which the use attached. 
Also, that an allegation in the condes- 
cendence that the particular purposes 
and uses would appear wnen the 
proof was given, was not sufficient, 
as the pursuer had a right to know 
to what point the evidence was to 
go that he might be prepared to 
answer it. — Morton (Earl) ▼. Stuari, 
1 Dow, 91. 

2. Bond, — Covenant on an annuity bond 
against the surety in the bond. The 
declaration set forth the bond, from 
which it appeared that the annuity 
was payable on the 5th January, 5th 
Apru, 5th July, and 10th October, 
and that the defendant Heam cove- 
nanted for due payment by the gran- 
tor, on the days mentioned, and that 
in default he, the defendant, would 
pay within 28 days after such de- 
fault. The declaration then alleged 
for breach, that " on the 5th of July 
1811, two quarterly payments ot 
the said annuity had oeoome due 
from Heam'' (instead of from the 
grantor). Heam allowed judgment 
to go by default, and then brought 
error for this defective averment : 

Held, that, as the bond and covenant 
were properly set forth in the decla- 
ration, uie inconsistent allegation 
in the breach ought to be treated as 
Burploaage.— .Seam ▼. Cole^ 1 Dow, 
459. 

3. Oukm, — QiMere, whether an allega- 
tion that tiie pursuers, inhabitants of 
the town of St. Andrews, and all 
others who came io " the links of ^S^. 
Andrews'^ for the purpose of playing 
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ffolf there, is, under the law of Soot- 
land, a good allegation of a right to 
play that game though to the detri- 
ment of the profitable use of the 
property by the owner. — Dempster v. 
Cleghom, 2 Dow, 40. 

4. Bond, — In debt, on bond with a pe- 

nalty for the performance of cove- 
nants, breaches under the statute 8 & 
9 Will, 3, c. 11, B. 8, may be assigned 
in the replication.— -«/o/(ifie« y. Joknes^ 
3 Dow, 1. 

And, on demurrer, interlocutory judg- 
ment may be given to the extent 
that it appears to the Court that the 
replication is sufficient, and that the 
plaintiff ought to recover his debt 
and damages for the detention ; and 
final judgment may be stayed till 
after award and execution of the 
writ of inquiry. — Id. 

5. Bill of Exchange. — Declaration on a 
bill of exchange. First count states 
that bill was accepted payable at 
the house of B. & Co. ; averment, 
that the bill was presented for pay- 
ment at the place where the same 
was made payable as aforesaid, and 
payment thereof was then and there 
demanded; no averment that pay- 
ment was re/used. There were the 
usual other counts, and the declara- 
tion concluded with the general 
averment that the defendant had 
not paid any of the sums of money 
in the declaration mentioned : 

Held, sufficient. — Benson y. White, 
4 Dow, 334. 

See Buttcnvorih y. Le Despeneer, 3 
Man. & S. 150 ; Bush y. Kitmear, 6 
Man. & S. 210. 

6. Borough Election. — In order to sustain 

a proceeding for penalties under the 
Statute 16 Geo. 2, c. 11 (Sc.), for not 
having duly taken the votes at a 
borough election, there must be a 
distinct averment that the corn- 
plainer was duly dected, the statute 
having giyen tiie penaltieB to tiie 

r^rson so elected.— Bjdciky.GniipMZ, 
Dow. 23. 

7. PrecqdofSasine.'^A nreoept of saaine 

is not to be f onndea upon unless it 
corresponds with the charter. — Dixon 
y. Graham, 5 Dow, 266. 
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S. Triennial Premripium. -^ A aolidtor 
in London was employed to conduct 
an appeal to this Hoiue against a 
decree of the Court of Smjod in 
Scotland, He instituted a snit in the 
Court of Session against the person 
who, he supposed, had employed 
him, and who resided in Scotland^ to 
recover the costs incnrred. The 
defendant pleaded the triennial pre- 
scription according to the law of 
ScoUand: 

Held, that the plea was sustainable.— 
Campbell v. Stem, 6 Dow, 116. 

See 2^0 British Linen Company v. 
Drummond, 10 Bam. & Cres. 903 ; 
Don V. Lippman, 5 CL & F. 1. 

9. Corporation— Charitable ^Zms.— Infor- 
mation by the Attorney General, at 
the relation of of a freeman of 
Limerick, against the chamberlain 
and mayor, sheriffs and citizens, or 
common council of that dty, stating 
that certain lands and revenues were 
gnmted to and vested in the corpo- 
ration at large for divers public uses 
and purposes, the improvement of 
the city, and the preservation and 
support of public buildings, bridges, 
highways, and establishments therein; 
that the defendants had usurped the 
powers of the whole corporate body, 
and that the chamberlain, in conc^ 
with the common council, had, con- 
traiy to the charters and immemorial 
usage, applied the revenues to their 
private purposes, without reference 
to the citizens and freemen at large, 
in their general assembly or Court 
of D'Oyer Hundred, &c., and praying 
that the chamberlain might account, 
and that ajreceiver might oe appoint- 
ed. Demurrers, for want of equity 
and jurisdiction, overruled by Master 
of the Bolls ; and the order affirmed 
by the Lord Chancellor, who was of 
opinion that the uses were charitable, 
and that the fact was suffidentiy 
alleged. Thisorder was affirmed in 
Dom. Proc—Oort (Viseount) v. The 
Attorney (Tenera/, 6 Dow, 136. 

See Attorney General v. Mayor of 
Carlisle, 2 Sim. 446. 

10. Descritftion of P/laee.— Action on a 
penal statute, one-half of the penalty 
to the informer, the other half to the 
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poor of theparish ; after verdict for 
the plaintiff, it was alleged for error, 
that although there are two parishes 
of SL James^ in the county of Mid- 
dlesex^ that of Clerkenwell and that 
of Westminster, the record had not 
distinguished which of them, but 
only designated ^ the parish of St. 
James, in the county of Middlesex:^ 

Held, wen enough (at least after ver- 
dict), as the right parish might re- 
cover its moiety of the penalty, by 
shewing that it was the parish in 
which the offence had been com- 
mitted.— TViy^ ▼. Willan, 1 Dow 
& C. 19. 

11. Question for Jury,— DeclBntion, that 

in conaderation of plaintiff *s ap- 
pointing P. C, his agent, defendant 
undertook that P. a would &uth- 
fully and honestly discharge any 
duty assiped to or trust reposed 
in him. Plea : no undertaking in 
writing. Beplioation: an undertak- 
ing in writing. Demurrer to the 
replication, for that this was bring- 
ing matter of law to be tried by a 
jury. But the replication held good, 
as putting in issue a matter of fact 
to be tried by a jvLry.—Lysaght v. 
Walker, 2 Dow & C. 211. 

12. Question for Jury—Virtute a^fus.—Jn 

an action of trespass, where the de- 
fendants justify under a fi, fa,, and 
the plaintiff replies de iiywria dbmue 
residuo causa, and new assigns, that 
the defendants committed the tres- 
passes on other occasions, and for 
other purposes than in the plea 
mentioned, the judge may leave it 
to the jury to say whether Uie execu- 
tion was bona fide or colourable. If 
a virtute cujus raises a mere infer- 
ence of law, it is not traversable ; if 
a question of fact, it u.— Lucas v. 
Nockells, 1 CL & F. 438. 

See Williams v. Smith, 4 H. & N. 
562 ; Hooper v. Lane, 6 H. L. Cas. 
443 ; How v. Kerchner, 11 Moo. P. 
C. 21. 

13. Drfective Plea,— To a biU filed by 
persons claiming titie to an estate 
as coheirs of A, T. ex parte matema, 
and charging an agreement and a 
correspondence in which they alleged 
that their titie was admitted, the de- 
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fondants pleaded to the \vho1e bill, 
that there was in existence an heir 
of ^ . T.ex parte jxitema : 

Held, that the plea was properly over- 
mled by the Courts below, on the 
ground that it ought to be ac- 
companied by an answer as to the 
correspondence and some of the 
charges in the bill. — Borland v. 
sEmersan, 2 Gl. & F. 10. 

14. Defective Answer — FaUe /«««?. —By 
indenture, made in 1827, between 
R. P. and his eldest son, D, P., re- 
citing that R, P, P., of C, was seised 
of large real estates, was neyer 
married, and was then in a state of 
mental and bodily imbecility ; that 
in the event of his djring so seised, 
intestate, and without issue, R. P., 
as his heir-at-law, would be entitled 
to the reversion of his estates in foe ; 
that R. P. was desirous of having a 
commission of lunacy sued out tor 
the protection of R, P, P. and his 
property, and also of his own rever- 
sion, and that D. P., at R. P.'s 
request, agreed to sue out and pro- 
secute such commission, and take 
other necessary law proceedings, at 
his own expense, in R. P.*s name ; 
R. P., in consideration of the agree- 
ments, and of love and affection for 
D. P., covenanted to convey all the 
estates that would descend to him 
on the decease of R, P. P. to the 
use of himself for life, remainder to 
the uses expressed respecting the 
estate of R. in D, P.'s marriage set- 
tlement, being for the benefit of D, 
P. and the heirs male of the mar- 
riage. The commission was accord- 
in^y issued ; R, P. P. was declared 
a lunatic, and D, P. was reimbursed 
for his expenses out of his estate. 
R, P. was then 63 years of age ; the 
lunatic was 40 ; D, P, was younger. 
The lunatic died in 1829, and R. P. 
entered into possession of his real 
estates, and conveyed them to his 
second son, R. H. P., for valuable 
consideration. On a bill filed by D. 
P. to set aside that conveyance, and 
for specific performance of the cove- 
nant, R, P., by his answer, said he 
entered into it without legal advice, 
and by fraud, imposition, and mis- 
repreaentation on the part of D. P. 
It was proved in evidence that both 
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parties employed the solicitor who 
prepared the indenture under advice 
of counsel for each ; that R, P. read 
it, and heard it read, before he exe- 
cuted it, and afterwards, as well as 
before, expressed his desire that the 
estate of U. should be united to the 
estate of £., and go to the eldest 
son : 

Held, by the Lords (reversing a decree 
which dismissed the bill), that R. P. 
tendered a false defence, and that 
all the matters put in issue by his 
answer were disproved by the evi- 
dence.— Pcrwe V. PersM, 7 CL & F. 
279. 

15. D firry in ohferting to form of JudgmenL 

— Held (aflSrming the judgment of 
the Court of Session), that adefender 
whose name is omitted per tncuriam 
from the conclusions of the sum- 
mons, is not to be permitted to have 
recourse to that omission as a fatal 
objection to the whole process after 
his defences, preliminary and on the 
merits, have been repelled, ^e 
defect was cured by the acts and 
acquiescence of the defender and 
of his representative sisted in his 
place.— OeJ^Aton v. Rankin^ 7 CI. & 
F. 325. 

16. Allegations and Prayer. — A tenant of 

lands in Ireland^ under the seventh 
renewal of a lease made in 1672, 
not in existence, but admitted to 
contain an agreement as to the 
amount of fine to be paid "npon 
the renewing or inserting of any 
life or lives,** filed a bill for renewal 
against the lessor*s assigns, and re- 
ferring to the recitals of that agree- 
ment, in former renewals, as evi- 
dence of the covenant contained in 
the original lease, prayed that that 
covenant be decreed to be a cove- 
nant for perpetual renewal : 

Held, that the case lo made, and the 
issues tendered by the bill, were 
confined to the constmction of the 
agreement as to the amount of the 
fine contained in the lease of 1672, 
and identified by the reference to 
the recitals of it in the renewals ; 
and did not warrant either of two 
issues directed by the Conrt below, 
to try 

1. Whether at or before the 
making of the lease of 1672 (which 
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was previous to the Statnte of 
Frauds in Ireland)^ there was an 
agreement between the parties for 
a lease of lives renewable for 
ever. 

2. "Whether that lease contained 
any agreement or covenant for re- 
newal, independent of the agree- 
ment as to the amount of the 
fine to be paid on inserting any 
life or lives. 

The latter issue would be consistent 
with tiie bill, if it had prayed relief 
on the ground that the original 
lease being lost, the dealings be- 
tween the parties for 120 years 
justified an inference that it con- 
tained a covenant for perpetual 
renewaL But the draftsman was 
precluded by former proceedings 
from so framing it. — Smtfth v. 
Nangle, 7 CL & F. 406. 

17. Inmfficiency of Pleadinge, — The plea 

of a defendant (a surety in a bond 
given to the Commissioners of As- 
sessed Taxes) averred that the col- 
lector had lands and goods, of which 
the Commissioners had notice, and 
lliat they did not seize and sell. 
T!ie replication was, that the col- 
lector had no property subject to 
seizure and sale, of which the Com- 
missioners had notice ; the rejoinder 
was, that the collector had lands and 
goods which might have been seized 
and sold, but were not, modo eiformd 
as alleged by the plaintilb ; conclud- 
ing to the country. The rejoinder 
did not say anything of notice. The 
verdict was, that the collector had 
lands and goods which might have 
been seized and sold, but that the 
Commissioners had no notice of the 
collector's lands, but bad reasonable 
grounds for believing that he had 
goods: 

Held, that there could be no judgment 
for the defendant on these pickings, 
nor auy judgment for the plaintifb 
non obstante veredicto, but only a venire 
de novo, — Gwynne v. BumelL 7 CL & 
F. 572. 

18. Several De/endanU, — It is difficult to 

lay down rules as to multifarious- 
ness applicable to aU cases ; but if a 
case is an entire case as against one 
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defendant, an objection f6r mnlti- 
farionsneas cannot be made by ano- 
ther defendant who is connected 
only with some portion of thewhole 
case.— Parr v. The Attorney GenereUj 
8 CL & F. 409. 

19. SeoaraHon — ConsideraHon, — A deed 

of separation between a husband 
and wife having been drawn np, bat 
not executed by the husband : 

Held, that his executiuff such deed was. 
and might be averred to be, a legal 
consideration for an agreement by a 
third person to pay a sum of money 
to the husband towards payment at 
certain debts and expenses for which 
the husband was solely liable.— >/<»Mf 
v. WaUe, 9 CL & F. 101. 

See Wilson v. WiUon. 1 H. L. Cat. 
538; 5H.L.Ca8.40. 

20. DtUy — Damages. — If the law casts any 

dnW upon a person which he refuses 
or rails to perform, he is answerable 
in damages to those whom his refusal 
or failure injures. If several are 
jointly bound to perform the duty, 
they are liable jointly and severally, 
for the failure and refusal. — FsrgU' 
son V. Kinnoull {Earl)^ 9 CI. & F. 
251. 

Where persons having ministerial func- 
tions to perform, have by their neg- 
lect to perform such funotioni, ren- 
dered tticmsolves liable to an aotion 
for damages, no allegation of nudice 
is necessary to sustain the action. 
--Id. 

21. Affray. ^K plea justifying an arrest 
for an affray, without warrant, ousht 
to contain a direct averment tnat 
there was an affray, or a broach of 
the peace continuing at the time of 
the arrest, or a well-founded appre* 
hension of its renewal. — Pnce ▼. 
^S^^, 10CL&F.28. 

A plea of justification to an action of 
trespass for assault and false im- 
prisonmentj stated tliat defend- 
ants were in lawful possession of 
a yard, and were there erecting 
a wall, by their servants ; that plain- 
tiff entered the yard and upin tlui 
wall, and made a great noise, dis- 
turbance, and affray, ill treated de- 
fendants, threw down thvir servants 
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BO employed, and obstructed the 
erection of the wall, in breach of the 
peace; then averred a requisition 
by defendants to plaintiff to depart, 
and his refusal and continuance ; 
whereupon defendants and their 
serrants gently removed him, and 
he violenUy resisted, and assaulted 
one of defendants in so doing ; and it 
proceeded thus, that plaintiff then 
and immediately afterwards, and just 
before the said time when &c., with 
force, &c., fu;ain broke and entered 
the yard, and got upon the wall, and 
again made a great noise, disturb- 
ance, and affray therein, and 
threatened to assault, insulted and 
ill-treated and showed fight to de- 
fendants, and then again forcibly 
obstructed the farther erection of 
the said wall, and threw down part 
thereof, &c., in breach of the peace ; 
whereupon defendants, having view 
of the offences and misconduct of 
plaintiff last aforesaid, in order to 
prevent such breach of the peace, 
&c., then and there gave charge of 
the plaintiff to a police constable, 
who then saw the misconduct of 
plaintiff, to take him before a jus- 
tice; and the policeman took him 
before a justice : 

Held, that these were sufficiently 
positive averments of a continuing 
breach of the peace from the com- 
mencement until the plaintiff was 
given in charge, or amounted to a 
necessary imphcation of a well- 
founded apprehension that it would 
be renew^ — Price v. Seeley, 10 CI. 
& F. 28. 

22. Quare^ whether a bill filed to make an 

infant a ward of Ck>urt, ought not 
to aU^^ some right or claim of the 
infant to property within the juris- 
diction, although untruly? — John- 
stone, V. Beattie, 10 CI. & F. 42. 

23. Statute of LimitoHoM—Reifivor.— To a 

writ of scire facias^ issued in 1837, 
by the executors of the conusee of a 
judgment, recovered in 1810 against 
the heirs and terre-tenants of the 
conusee, one of the terre-tenants 
pleaded the 40th section of the 
statute 3 & 4 WiU, 4,c. 27, to which 
the executors replied a judgment of 
revivor, recovered by themselves 
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within 20 years before the issuing of 
the scire facias : 

Held, by the Lords (agreeing with the 
unanimous opinion of the pudges of 
England, and reversing a judgment 
of the Court of Exchequer Chamber 
in Ireland) — 

1. That the plea was a sufficient 
answer to the claim stated in the 
writ. 

2. That the replication was a de- 
parture from the writ, and therefore 
bad on general demurrer. 

3. That a new right accrued to the 
executors by the judgment of re- 
vivor recovered by themselves. — 
FarranY.Berresfard, 10 CJ. & F. 319. 

SembUj that if the executors had issued 
the scire facias on the judgment re- 
vived by them within the 20 years, 
the statute would not have barred 
the claim. — Id. 

JSemhle, that the Irish statute 8 Geo, 1, 
c. 4, s. 2, is repealed, so far as judg- 
ments are concerned, by the stotute 
3&4irt«.4,c.27.— /i 

24. Cbfiffoct or roK.— Wherever there is 
a contract and something is to be 
done in the course of the employ- 
ment which is the subject of that 
contract, if there is a breach of duty 
in the course of that employment, 
the party injured may recover either 
in tort or in contract. — Brown ▼. 
Boorman, 11 CI. & F. 1. 

In case, the declaration alleged that A . 
employed B. as a broker to sell and 
dehver oil, on the terms contained 
in such contracts of sale as should 
be made wilh persons who should 
become purchasers therof , for rea- 
sonable commission to B. ; that B, 
accepted the employment, and sold 
oil to C on the terms of payment 
on delivery ; that it thereupon be- 
came the duty of Ik not to deliver 
the oil without payment ; that B, de- 
livered the oil to C. but did not ob- 
tain payment, whereby the plaintiff 
was damnified : 

Held, that the declaration set forth a 
good cause of action ; that the duty 
of B, arose out of the contract, and 
that, after verdict, judgment could 
not borarrested. — la. 
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25. Carrier, — In a declaration against 
carrien, one of the counts averred 
the contract to be to carry goods 
from D. to Zr., and to take care 
of them on landing at a wharf 
there, and to deliver them to ike 
plaintiff; the defendants pleaded 
that thev'did take care of the goods 
at the wharf till they were destroyed 
by fire, without defendants' default : 

Held, a good plea to the count.— 
Bourne v. GatUff, 11 GI. & F. 45. 

26. Form of Judgment,— A general judg- 
ment for the Crown, on an indict- 
ment containing several counts, one 
of which is bad, and where the same 
punishment is not fixed by law for 
all, cannot be supported. — O'Connell 
V. The Queen, 11 01. & F. 155. 

A good finding on a bad count, and a 
bad finding on a good count, stand 
on the same footing ; both being nul- 
lities. — Id. 

An indictment against different defen- 
dants consisted of several counts, 
charging them with various illegal 
acts ; some of the counts were bad, 
and on some of the good counts 
there were bad findings. The judg- 
ment against each of the defendants 
was stated to be in respect of ^ his 
offences aforesaid "" : 

VHiere a count in an indictment con- 
tains only one charge against several 
defendants, the jury cannot find any 
one of the defendants guilty of more 
than one charge. — Id. 

Where, therefore, a count in an indict- 
ment charged several defendants 
with conspiring together to do seve- 
ral illegal acts, and the jury found 
one of them guUtyof conspinng with 
some of the defendants to do one of 
the acts, and guilty of conspiring 
with others of the defendants to do 
another of the acts, such finding is 
bad, as amounting to a finding Siat 
one defendant wasffuilty of two con- 
spiracies, Uiough the count charged 
only one. — Id. 

Held, that each count must be con- 
sidered as charging a separate 
offence, and that the expression'* his 
offences aforesaid," must be treated 
as extending to all the offences of 
which each defendant had been found 
guilty ; and as some of the counts 
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and some of the findings were bed, 
such judgment could not be sup- 
ported.— O'Cbfuiei/ V. The Queen, 11 
CL & F. 165. 

Upon a count in an indictment against 
ei^ht defendants, charging one con- 
spiracy to effect certain objects, a 
finding that three of the defendants 
are guilty generally, that four of 
them are guilty of conspiring to 
effect some, and not guilty as to the 
residue of these objects, is bad in 
law, and repugnant, inasmuch as 
the finding that the three were 
guilty, was a finding that they were 
guilty of conspiring with the other 
five to effect all the objects of the 
coUspirac^ ; whereas, by tiie same 
finding, it appears that the other 
five were guilty of conspiracy to effect 
only some of those objects. — Id. 

A count charging defendants with 
conspiring "to cause and procure 
divers subjects to meet together in 
large numbers for the unlawful and 
seditious purpose of obtaining, by 
means of the intimidation to hie 
thereby caused, and by means of the 
exhibition and demonstration of 
great physical force at such meetings, 
changes m the government, laws, and 
constitution of the realm,** is bad f 
first, because '* intimidation " is not 
a technical word having a necessary 
meaning in a bad sense; secondly, 
because it is not distinctly shown 
what species of intimidation is in- 
tended to be produced, or on whom 
it is intended to operate. — Id. 

A plea in abatement is a dilatory plea, 
and must be pleaded with strict 
exactness. Where, therefore, de- 
fendants in an indictment in the 
Court of Queen*s Bench in Dublin, 

S leaded in abatement, that the in- 
ictment was found on the evidence 
of witnesses who had not been sworn 
in open court, according to the Act 
56 Geo. 3. c. 87 (7r.), but did not 
set out in the plea the names of those 
witnesses, nor allege that there were 
no other witnesses, duly sworn, on 
whose evidence the indictment was 
found, nor allege that the witnesses 
on whose evidence it was found, 
were not afi&rmed, the plea was held 
bad.— /rf. 
p4 
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And far the same reaaona, a plea in 
abatement, on the ground tlmt the 
awearing of the witneaaea had not 
been dmy certified bv the signature 
of the foreman or other member of 
the grand jury, under the 1 & 2 
Vict. c. 37, was held httd.-^O'ConneU 
T. The Queen, 11 a. k F. 155. 

See Irwm t. Grey, L. B., 2 H. L., 
22. 

^.Impertinenee.'^An information filed 
b^ the Attorney Gennal at the rela- 
tion of A. and B., prajring for the 
Crown the benefit of a judgment in 
ontlawty against C, and that a deed 
executed by C, conveying his pro- 
perty to trustees might be set aside 
as fraudulent and Toid as against 
the Crown, contained short state- 
ments ahowing the interest of the 
relators, and luleging that the mo- 
tives for the deed were to defraud 
C*s creditors : 

Held, that these statements were not 
impertinent. Exceptions for im- 
pertinence cannot be sustained, un- 
less it appears clearly that the state- 
ments excepted to cannot be ma- 
terial at the hearing of the case. — 
Eichatde ▼. The AUorneu General, 12 
C1.&F.30. 
* 

Although it is not necessary that a 
relator in an information abould 
have an interest in the subject of the 
suit, yet a statement showing his 
interest is not impertinent, as in the 
event of the suit failing, the costs 
may be more easily apportioned. — 
Id, 

28. Attomey'-Negligence.'-A declaration 

or a summons against an attorney 
or a law agent, to recover damages 
for loss occasioned by his mis-ma- 
nagement of a cause, must charge 
gross ignorance or gross negligence, 
or must at least contain allegations 
of fact from which the inference is 
inevitable, that the defendant has 
been guilty of one or the other. 
The law as to both these matters is 
the same in England and in Scoi- 
land.—Furves v. Landell, 12 CI. & F. 
91. 

29. Surety. -^It a surety intends to rely 

upon any fact for his defence ae 


Fleadimg— oonemifttf. 

■bowing that there was a previous 
wreement between the banker and 
the customer to deal with the credit 
obtained by the customer through 
the suretv in a particular manner, to 
which if he had known it he should 
not have consented to become surety, 
he must bring such a defence before 
the Court by putting it on the record. 
-^Hamilton v. Wataon, 12 CL & F. 
109. 

20. Foreign Judgment. — Judgment was 
given by competent tribunals in 
Fkrmee against ^. in an action 
brought by him against persons 
with whom he had been connected 
in a loan transaction, for the pur- 
pose of obtaining from them ao 
account, and payment of his share 
of the profits in the loan. He there- 
upon filed a bill in the Court of 
Chancery against some of tiie same 
persons, and for the same purposes^ 
charging that the said judgment was 
contrary to justice, and was not 
final ; and also that subsequently to 
the date of the said judgment, far- 
ther profits accrued to the defen- 
dants from the said loan, and claim- 
ing a right to a sharo in them : 

Held, that a plea of the foreign pro- 
ceeding^ and judgment, setting them 
forth m substance and effect, filed 
by the defendants to the bill, sup- 
ported by averments that the 
matters in issue in the foreign 
tribunals were the same as the 
matters put in issue by the bill, 
covered the whole of the matters 
comprised in the bill, and was s 
snflScient answer thereto. In plead- 
ing a foreign judgment, it is not 
necessary to set forth the proceed- 
ings and judgment at length. — Ei» 
cardo v. Garciae, 12 CI. & F. 368. 

See Enohin v. Wylity 10 H. KCaa. 
1 ; DogUoniY. Crispin, L. B., I H. L., 
307. 

31. Aeeigneee — Bankrupt. — A declaration 
in trespass stating a breaking and 
entering, damaging the doors, hmgea, 
and lodks, spoiling the ffrass and 
fruit trees, and exposing Uie phdu- 
tiff*s goods to sale on his premises ; 
by means of which &c., the plaintiff 
was not onl^ disturbed in the pos> 
sescdon of his house, but prevented 
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from carrying on his basiness, and 
depriyed of the enjoyment of his 
ffoodfl, the defendant pleaded that, 
before the action was brought, the 
plaintiff became a bankrupt : 

On general demurrer, it was held 
(affirming the judgment of the 
Ck>urt below) that, as there were 
some causes of action included in 
the declaration which would not 
pass to the assignees, the plea, which 
embraced the whole and did not 
select any particular portion of the 
declaration, was insufficient and bad. 
^Rogers v. Spence, 12 CI. & F. 700. 

See Beckham y. Drake, 2 H. L. 
Oas. 579. 

32. Bill of Review.— To sustain a bill of 

review, proceeding on facts dis- 
covered subsequent to the decree 
complained of, it must be shown 
that leave of the Court to file it was 
retfularly obtained. — Tommey v. 
irAiee,lH.L.Cas.l60. 

To sustain a bill of review for error 
apparent on the decree complained 
of, it is not enough to allege that the 
decree is erroneous, but error must 
be shown on the face of it. — Id. 

33. InfornuUion.-— The Attorney General, 

aiter the passing of the statute 5 
Vict, c. 5 (1841), filed an information 
acainst the Mayor and Commonalty 
of London, in which it was alleged 
that the Crown was seised of the 
bed and soil of the River Thames ; 
that the defendants were conserva- 
tors, thereof, and in breach of their 
duty as such conservators, had 
granted to divers persons (also made 
defendants) license to embank parts 
of the river, and had received fines 
for such licenses, and that the said 
embankments were nuisances; and 
the information then prayed that 
the rights of the parties might be 
ascertained, that the licenses might 
be declared void, and that injunc- 
tions might issue to prerent the 
completion of the embankments. 
The defendants denied that the 
embankments were nuisances, and 
demurred to the rest of tiie bill for 
want of equity : 

Held (affirming a decree of the Master 
of the Bolls), that upon these plead- 
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ings the information was maintain- 
able.— f 2^ Mayor of London v. The 
AUomey General, 1 H. L. Cas. 440. 

If a bill or information discloses, upon 
the facts stated, in any part of it, 
ground for a decree in equity, it is 
maintainable. (Per Lord CoU^am, 
Lord Chancellor). — Id. 

A bill which raises a legal question 
may be so framed as not to he open 
to demurrer on that account, but on 
the real nature of the question 
appearing at the bearing, the Court 
of equity will refuse to interfere. Id. 

34. Fraud. — Where a purchaser seeks to 
be relieved against a purchase, on 
the ground of personal fraud by the 
vendor^ but states no other ground 
for rebef, and the alleged fmud is 
not proved, he is not entitled to 
relief on any other ground. — Wilde 
T. Gibeon, 1 H. L. Cas. 605. 

35. Innuendo — Libel — Though defamatory 
matter may appear to apply to a class 
of individuals, yet, if the descriptions 
in such matter are capable of being, by 
innitendo, shewn to be directly appli- 
cable to an^ one individual of that 
class, an action may be maintained 
by such individual in respect of the 

Sublication of such matter. — Le. 
^anu ▼. Makomson. 1 H. L. Cas. 
637. 

Therefore, after verdict, a declaration 
which recited that the plaintiff was 
owner of a factory in Ireland, and 
chaived that the defendant pub- 
lished of him and of the said factory 
a libel, imputing that " in some of 
the Irish factories (meaning thereby 
the plaintiffs factory)" cruelties 
were practised, though there was no 
allegation otherwise connecting the 
libel with the plaintiff ; the decLuu- 
tion was held good. — Id. 

36. Averment of Condition. — If on an appli- 
cation for the renewal of a patent, 
the Judicial Committee should im- 
pose a condition on the party apply- 
mg for -the i>atent, such party need 
not afterwards, in an action for an 
infringement of the patent, aver 
that such condition was complied 
with before the patent was re- 
newed.— L«2Mtm V. RuseeU, 1 H. L. 
Cas. 687. 
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37. Feigned Issue, — A writ of error 

alleged error in the jadgment in 
"an action on promises.'* The tran- 
script of the record showed that the 
judgment was given, not in an action 
on promises, bat on a feigned issne : 

Held, that this was a fatal variance, 
and that the Coart of Error was 
warranted in quashing the writ. — 
King v. Simmonds, 1 H. L. Cas. 754. 

38. Joinder of Parties, — Parties having 

adverse or inconsistent rights in the 
subject matter of a suit, cannot be 
joined as c(>-plaintifiEs. — Fulham y. 
McCarthy, 1 H. L. Cas. 703. 

Nor can a party who has no interest 
be joined with one who has. — Id, 

Therefore, where one of the next of 
kin of an intestate, after assigning 
her distributive share of the estate, 
is joined as co-phiintiff with the 
assi^ees, in a bill against the ad- 
ministrator and the other next of 
kin, for an account and pa^pient. 
there is a misjoinder of plamtiffs, of 
which the defendant may take ad- 
vantage at anjr stage of the cause, 
and such misjoinder will, even on 
the hearing, be sufficient to occasion 
a dismissal of the bilL — Id, 

In a suit in which the assignor and an 
assignee of an equitable interest 
appear as plaintifEs, an issue directed 
to try the validity of the deed of 
assignment is improper, as being an 
issue between co-plamtifb, and not 
between them and the defendants. 
—Id. 

39. Insufficiency of Partiea.—Where a bill 

was filed by an heir at law to im- 
peach conveyances of real and per- 
sonal estate, on grounds of fraud 
and undue influence, and want of 
consideration, but there were no 
. parties to the bill to represent the 
personal estate comprised in the 
impeached conveyance, the absence 
of such parties to the bill was held 
to be a fatal defect. — Farmer v. 
Farmer, 1 H. L. Gas. 724. 

40. Allegation of A uihoriiy.^Aa allegation 

in a record that three judges exe- 
cuted a commission in relation to 
the trial of prisoners, to try whom 
that commission was issued, is an 
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affirmative allegation of their autho- 
rity to perform that duty, and is 
not rendered uncertain by a suboe- 
quent statement that the commission 
was directed to them and others. — 
O'Brien v. The Queen, 2 H. L. Gas. 
465. 

41. Insurance, Total and Partial Loss, — 

Under a declaration for a total loss 
of freight, a partial loss of freight 
may be recovered. — Benson v. Chap- 
man, 2 H. L. Gas. 697. 

42. Peremptory or Dilatory Plea. — A plea 

which does not merely raise an ob- 
jection to a particular form of pro- 
ceeding, leaving it to the plaintiff 
to proceed in a different form at 
another time, but which, if allowed, 
entirely bars the plaintiff from his 
remedy, is a peremptory and not a 
dilatory plea, within the 6 Geo, 4, 
c. 120, s. 5, and a decree thereon 
may be the subject of appeal to this 
lIouae,—Geils v. Geils, 3 H. L. Gas. 
280. 

A Scotchman was married in England 
to an Englishwoman, and then re- 
turned to Scotland^ where he was do- 
miciled. Some years afterwards, the 
wife quitted Scotland and returned 
to England, where she lived sepa- 
rate from her husband. He came to 
England, and instituted proceedings 
in the Arches Court for a restitu- 
tion of conjugal rights. The wi^ 
in her responsive allegations, charged 
him with adultery, and on that chaige 
prayed for a divorce a mensa el 
tkoro. Judgment was given in her 
favour. The husband returned to 
Scotland, where the wife instituted 
a suit for divorce d vinculo. The 
husband pleaded the proceedings in 
the Court of Arches as a bar to ^- 
ther proceedings in Scotland: 

Held, that this plea raised a peremp- 
tory or substantial defence, and that 
a judgment thereon might be made 
the subject of appeal to this House. 
— /(rf. 

43. Libel — Innuendo, — In an action for 

libel in a Dublin newspaper, the 
first count, after the usual pre&tory 
averments, proceeded thus : ''What 
possessed Lord II. (meaning thereby 
the said Lord Lieutenant of Ire- 
land), if he knew anything about 
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the country, or was not under the 
spell of Tile and treacherous in- 
fluence, to make his first visit, and 
that carefully puffed, to Long\ the 
coachmaker (meaning thereby the 
said plaintiff), the other day ? If 
mere trade was his (meaning there- 
by the said Lord Lieutenant's) ob- 
ject, he had several respectable 
houses open to him (meaning there- 
by the house and place of business 
of the said plaintiff was not respect- 
able, and that the said visit was 
paid thereto for political objects) : 

Held, that the innuendo did not en- 
lar^ the sense of these words, 
which were fully capable of bearing 
the meaning given to them. — Bar- 
rett V. Long^ 3 H. L. Gas. 395. 

The third count repeated the same 
words, and accompanied them with 
the following innuendo ^'(meaning 
thereby, that the house of business 
of the said plaintiff was not a re- 
spectable house in the trade, and 
that the plaiptiff himself was of 
such a character, that he would not 
be visited, in the way of his trade 
and business, except from some 
political, or party, or other improper 
motive) ** : 

Held, that the words were capable 
of the meaning thus attributed to 
them ; but that if the innuendo was 
more extensive than the words, it 
might be rejected as repugnant and 
void, and that the words being libel- 
lous, were actionable without its 
aid.— /^. 

44. Fraud^Improvidence. — A bill charged 

fraud, and sought to set aside a con- 
veyance on the ground of fraud ; 
the charge of fraud was not made 
out. The facts might have been 
sufficient to impeach the convey- 
ance as improvidently made, but no 
charge of that kind, nor prayer 
founded on it, was introduced into 
the bill: 

Held, that the bill was properly dis- 
cQflsed. — Oirson v. Behoorthy, 3 H. 
L. Gas. 742. 

45. Connderaium for Employment, — A 

count in a declaration in astumipsit 
set forth an agreement between an 
attorney and solicitor and a oom- 
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pany, that **from January then 
next, the plaintiff, as the attorney 
and solicitor of the company, should 
receive a salarv of 100/. per annum, 
in lieu of renderinff an annual bill 
of costs for general business trans- 
acted by him for the company as 
such attorney and solicitor; and 
should for such salary advise and act 
for the company on all occasions in 
all matters connected with the com- 
pany ** (the prosecuting and defend- 
ing of suits, preparing bonds, and 
some other matters, for which he 
was to be allowed the regular charges, 
being excepted), *'and uiat he should 
attend the secretary and the board 
of directors when required."* The 
count then alleged, ^^ that in consi- 
deration that the plaintiff had, at 
the request of the company, pro- 
mised tiie company to perform his 
part of the agreement, the company 
promised the plaintiff to perform 
their part, and to retain and employ 
him as such attorney and solicitor 
of the said company, on the terms 
aforesaid.'* The count then alleged 
for breach, that " though for a small 
space of time the company did retain ' 
and employ the plaintiff as such 
attorney and solicitor on the terms 
aforesaid, and did pay him a small 
part of the salary, and though he 
was always ready and wiUing to ad- 
vise and act for the company, and 
to accept the salanr on the terms 
aforesaid, and in all other respects 
to fulfil the agreement on his part, 

Set the company disregarding, &c., 
id not, nor would, continue to 
retain or employ the plaintiff as such 
attorney or solicitor on the terms 
aforesaid, but, on the contrarv,*' in 
May, " wrongfully dismissed and 
discharged the plaintiff from such 
employment and retainer, and then 
ana from thence hitherto have wholly 
refused to retain or employ him as 
such attorney and solicitor of the 
said company, and to pay him the 
salarv as aforesaid, by reason of 
which last-mentioned premises the 
plaintiff has wholly lost and been 
deprived of the salary, and also of 
divers great gains and profits which 
he might and otherwise would have 
derived from such employment in 
and about the prosecuting and de- 
fending of suits and preparing of 
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bonds, Sco." After a Terdiot for the 
plaintiff, with 200 L damages : 

Held, that the connt did sufficiently 
allege a consideration for the pro- 
mise to retain and employ the plain- 
tiff as attorney and solicitor, and 
that the consideration was not ex- 
hausted by the promise on the part 
of the company to perform the 
agreement. — Emmens y. Elderton, 4 
H. L. Gas. 624. 

46. Lunatic — Reownr, — Is an answer by 

committees binding on the estate of 
the lunatic ? — Stanton v. Perceval, 5 
n. L. Gas. 257. 

Is it binding on them in any other 
character ? — Id, 

QiUEre^ is a replication necessary to an 
answer to a mere bill of revivor ? — 
Id. 

47. Supplemental Bill, — Gironmstances 
under which a supplemental bill is 

rly filed. — Perese v. Perese, 6 
s. 682. 

Gircamstances nnder which, with re- 
lation to an original settiement, a 
second wife and me children of both 
marriages may properly be made 
parties to such bul. — Id. 

48. Error. — ^A judgment of the Gonrt of 

Gommon Pleas in Ireland had over- 
ruled a bill of exceptions. On error 
to the Exchequer Ghamber there, 
the judgment of that Gourt was, 
that some of the exceptions be 
allowed and some disallowed, and 
that the judgment be reversed, an- 
nulled, and held for nought. A 
venire de novo was award^. On 
error brought to this House, after 
the 16 & 17 Vict. c. 113 (/r.) : 
Held, that the defendants in error 
might join in error in the nsual 
form, without thereby admitting 
that any of the exceptions had been 
properly overruled, the judgment 
of the Exchequer Ghaml)er being 
restricted to reversing, &c. that of 
the Gommon Pleas, and awarding a 
venwe de novo. — M^Mahon v. Lemnard^ 
5 H. L. Gas. 931. 

49. Banib Acte.— K petition of certain 

persons under the 33 Geo. 2, c. 14 
(/r.). on behalf of themselves and 
all tne creditors of an Irish bank, 
for administration of assets, under 
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the trusts of that statute, is informal. 
It ought to be, in any case where it 
can ba maintained, a petition on be- 
half of all the creditors of the per- 
sons constituting the bank, the pro- 
visions of that statute affording 
a remedy not exclusively for debts 
owed bv those persons in respect of 
the bank, but for their debts gene- 
rally.— a Flaherty v. Jd'Dou^ 6 
H. L. Gas. 142. 

50. Mi^oinder. — A declaration for dis- 

turbance in an office contained three 
counts. The first and third were in 
case ; the second, after reciting the 
title of the plaintiff to the office, 
alleged that the defendants broke 
and entered his dwelling-house, 
and seized and took the beams and 
scales, &c., and otherwise hindered 
him from exercising his said office : 

Held, that this was not a misjoinder. 
-^M'Mahm v. Lennard, 6 H. L. Gas. 
970. 

51. AUegatione to impeach Secwritiet. — In 

a bill to set aside securities, the 
petitioner alleged that when he exe- 
cuted the securities, he "■ was led by 
the defendant to believe, and did in 
fact believe, that the defendant had 
become possessed of the bills for the 
amount of which such securities 
were given to him," in a certain 
manner, which was not the true 
manner ; and, *^ under the cir- 
stances aforesaid, the execution 
of the sureties was obtained by 
fraud and misrepreFentation or con- 
cealment of the real facts :" 

Held, that whatever objections might 
have been raised on demurrer to the 
sufficiency of this mode of allegation, 
it was too late after evidence and 
hearing to raise any. — Smith v. Kay, 
7 H. L. Gas. 750. 

Qaare (by Lord Oraanworth\ whether 
under the authority of WiUiame v. 
Lord Jersey (Graig & PhiL 91), such 
an allegation would not have been 
sucieffint even on demurrer. — Id. 

52. Non-payment of Premium on a Policy. 

— S. effected an insurance on the 
life of B. The policy was headed, 
" Annual premium, 33/., whole term, 
payable by quarterly instalments of 
%L 58. each.*' It was dated 2nd 
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August, 1856, and recited that the 
assured had ''paid 8/. 5«. as the 
preminm until 2iid November." It 
then witnessed, that if B. shall die 
within 12 calendar months from the 
date hereof, or shall die beyond such 
period, and the assured shall, on or 
before that period, or before the ex- 
piration of any succeeding 12 calen- 
dar months, pay the amount of the 
Eremium, &c., the insurers should be 
able : "* Provided that if B. shall 
die before the whole of the quarterly 
payments shall have become pay- 
able for the year, the directors may 
deduct from the sum insured the 
whole of the premiums for that year, 
reckoning it to commence from the 
2nd of August." B, died after the 
third quarterlv instalment had be- 
come payable, but before it was paid. 
In an action on the policy, the de- 
fendant pleaded that the non-pay- 
ment of this third instalment ren- 
dered the policy void : 

Held, that the plea was an answer to 
the action. — Phcenix Life Assurance 
Company v. Skendan^ 8 H. L. Gas. 
746. 

53. Lomda Cktu§e$ Act. — An action was 

brought against a railway company 
for not making a communication 
between small portions of inter- 
sected lands as required by the 93rd 
section of the Lands Clauses Conso- 
lidation Act. The company pleaded 
and claimed the benefit of the 94th 
section, and in the course of the 
plea averred that the lands were not 
situate in a town. This averment 
was found against the company : 

Held, that it was an immaterial aver- 
ment, and that notwithstanding this 
finding, the company was entitled 
to the benefit of the 94th section. — 
E€ulem Oountieg Railway^ dt. v. Mar- 
riage, 9 H. L. Cas. 32. 

54. Ooniinuing Guaraniie. — ^Where a bill 
states a mortgage to the defendant, 
then a mortgage to the plaintiff 
(with notice to each party), and 
claims for the second mortgage pri- 
ority over any sums advanced by 
tiie first mortgagee after he had 
notice of the second mortgage, if 
the first mortgagee means to set up 
a distinct understanding between all 
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the parties to the first mortgage 
(of whom the plaintiff was one), 
that the first mortgage should be a 
continuing guarantie for any sums 
advanced to the mortgagor at any 
lime, such defence must be dis- 
tinctly averred and proved. — Hop- 
kinaon v. Rolt, 9 H. L. Cas. 514. 

55. Contract to carry, — A declaration or 
plaint alleged that A.^ at the re- 
quest of iJ., a common carrier on a 
nulway, became a passenger by the 
said railway, and paid his fare in 
that behalf ; that C. was a servant 
of B., and as such servant required 
A, to deliver to him, C, a case which 
A. was then carrying with him, in 
order that the same might be car- 
ried in a certain compartment of 
the train. That A, dehvered to C, 
the said case to be safely carried, 
and to be re-delivered at the end of 
the journey, and then averred the 
duty of B., as a common carrier, 
and AJ's own performance of all 
the conditions precedent to the 
discharge of that duty by J?., and 
that the case was not re -dehvered, 
whereby, &c. The def endan t pleaded 
that A. had notice of the rule on 
the said railway, that passengers 
and their personal luggage were 
carried at one rate, and merchandise 
carried at another rate of payment ; 
and that imyment was required for 
all merchandise carried on the rail- 
way; that the plaintiff took the 
case with him as personal luggage, 
and did not pay for the same aa 
merchandise, and that the case con- 
tained merchandise, of which de- 
fendant had not notice. The plain- 
tiff replied that the case was, in 
appearance and fact, fit and proper 
for the conveyance of merchandise 
and not luggage, and did contain 
merchandise ; that there was no im- 
proper concealment on hb part, and 
that the defendant received the 
same as ^rsonal luggage, and with- 
out making objection thereto, and 
without demanding extra remune- 
ration: 

Held, that, even sapposing that the 
declaration showed a good cause of 
action by reason of a contract be- 
tween A, and B, through C. the 
servant, still the plea was an answer 
to it, and that the effect of the plea 
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wag not got rid of by the replica- 
tion, which was clearly bad, for not 
averring, in any way, that the de- 
fendants had notice or knowledge 
that the case contained merchandise. 
— Belfast, &c. Railway Companies v. 
Key$, 9 H. L. Gas. 556. 

56. Husband and Wife — Defamation. — 
Where a wife (her hnsband being 

t'oined for conformity as a plaintiff ) 
wrought an action to recover da- 
mages from A. for slander nttered 
by him to her hnsband, imputing to 
her that die had almost been seduced 
by B. before her marriage, and that 
her husband ought not to let B. 
visit at his house, and the ground of 
special damage alleged was, that in 
consequence of the slander the hns- 
band forced her to leave his house 
and return to her father, whereby 
she lost the consortium of her hus- 
band : 

Held, that the cause of complaint 
thus set forth would not sustam the 
action, for that the alleged ground 
of special damage did not show (in 
the conduct of the hnsband) a na- 
tural and reasonable conseqnence of 
the slander. — Lynch v. Knight, 9 H. 
L. Gas. 577. 

(Allsap V. Allsop, 5 Hurl & Nor. 534, 
confirmed.) — Id, 

Per Lord Campbell (Lord Ghancellor) : 
Though a case is of first impression, 
if it shows a concurrence of loss and 
damage arising from the act com- 
plained of, the action will be main- 
tainable. — Id. 

The loss by the wife of her mainte- 
nance by the husbuid, occasioned 
by a slimder uttered by a third 
person, may be made the subject of 
a claim for damages, but such loss 
cannot be presumed to have so 
arisen : it must be distinctly averred, 
—id. 

{Vicars v. Wilcocks, 8 East 1, observed 
upon.)— /d. 

In such a case, though the act of the 
husband in sending awav his wife 
was wrongful, because the slander 
was false, the fact that it was false 
cannot be taken advanta^ of by the 
slanderer as an objection to the 
husband appearing on the record as 
a plaintiff.— /d. 


Pleading— cofUimied. 

57. Fraud.— '"Where a suit is instituted in 

equity to set aside an executed con- 
tract, on the ffronnd of the defendant 
having stated what is false, or con- 
cealed what ought to be disdoeed, 
the circumstances shown must esta- 
blish that his conduct amounts, in 
equity, to fraud. — New Brttnsimck, 
d'c. dompany v. Conybeare, 9 H. L. 
Gas. 711. 
The bill must show not merely of what 
the alleged fraud consists, but how 
it has been effected. — Id. 

Remarks on the form of alleging the 
facts in a bill of this nature. — Id. 

58. Corporation Insolvency. — Where in- 

solvency is an objection, under the 
terms of a corporation bye-law, to ad- 
mittance to a corporation office, and 
the admittance is sought to be en- 
forced by mandamus, the return 
ought to state an insolvency, within 
the true meaning of the bye-law. — 
R. V. The Saddlers' Company, 10 H. L. 
GaB.404. 

POOR. 

1. In a parish comprising a borough 

and a district of land, the manage- 
ment and maintenance of the poor 
in the landwud district cannot be 
separate from the management and 
maintenance of the poor in the 
borough ; but the poor of both must 
be regarded as the poor of one 
parish, and indiscriminately entitled 
to aid from the parish funds. 

Long usage is of no avail against plain 
statutory enactments, and it can be 
binding on parties onlv as the inter- 
preter of a doubtful law, and as 
affording a contemporaneous expo- 
sition. Where a Statute, expressive 
as to some points, is silent as to 
others, usage may well snpj^lv the 
defect, if not inconsistent witn ex- 
press directions of the statute. — 
Magistrates of Dunbar v. DwAess of 
Roxburghe, 3 Gl. & F. 335. 

2. The Grown not being named in the 

43 Eliz. c. 2, is not bound by its 
enactments. Property, therefore, in 
the occupation of the Grown, or in 
that of persons using it exclusively 
in and for the service of the Grown, 
is not rateable to the relief of the 
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poor. — Mersey Docks ▼. Camercn; 
JonesY. Mersey Docks, 11 H. L. Cas. 
443. 

The statcfte is, in its provisions, gene- 
ral and inclosive, and no other prin- 
ciple applying to create an exemp- 
tion from those provisions, all pro- 
pnerty capable of beneficial occupa- 
tion, and which if let to a tenent 
wonld be capable of produdn^ rent, 
is liable to be rated, though m the 
hands of trustees who occupy it 
under Acts of Parliament for the 
maintenance of works declared to 
be beneficial to the public, though 
such trustees derive no benefit from 
the occupation, and though the re- 
venues arising from such occupation 
are ezdusivdy applied to the main- 
tenance of the works.— M 

Trustees who were constituted by 
Acts of Parliament, "The Mersey 
Docks Board,* *and were specially ap- 
pointed to have the control of cer- 
tain docks, &c., vested in them as 
sudi trustees, in order to maintain 
these docks for the benefit of the 
riiipping frequenting the port of 
Liverpool, were therefore held liable 
to be rated as occupiers, though they 
occupied such docks, &c., only for 
the purposes of these Acts, and 
derived no benefit from the occupa- 
tion. — Id, 

(The King v. The Commissioners of the 
Salter's Load Sluice, 4 T. R. 730 ; 
and The King v. Liverpool, 7 B. & C. 
61, overruled). — Id. 

Becent Acts expressly declared that 
certain warehouses and parts of the 
docks, then erected and for the first 
time put under the control of the 
trustees, were to be liable to rates. 
—/A 

Per Lord Chelmsford : These acts did 
not by implication declare that the 
other parts of the docks were not 
liable to rates— M 


PORTIONS. See Marriage Settle- 
ment. Settlement, 3. 6. 9. 10. 
13. 15. 16. 


" PORTIONIBUS." 

Thia word is properly emploved to 
mean a portion of the tithes 6f 
one parisn claimed by the rector of 
another parish, and will not of itself 
be taken to have any other mean- 
ing. — Scarlet v. The Governors 
of LucUm Free School 4 CI. & 
P. 1. 


"PORT." 

A Railwi^ Act empowered the proprie- 
tors of the railway to levy a toll 
upon "all coals shipped on board 
any vessel, &c. in the port of Stock- 
Um-upon-Tees aforesaid'* : 

Held, that these words meant the 
whole port of that name, and were 
not restricted to the port of the town 
of Stockton-upon-Tees ; that there 
was not such an ambiguity in the 
enacting part of the Act as to com- 
pel a rderence to the preamble of 
it ; and that the word " aforesaid" 
did not limit the expression to the 
port of the town as described in that 
preamble. — Stockton and Darlington 
Railway Company v. Barrett, 11 CL 
& F. 590. 

POST, LETTERS SENT BY. 

A person putting into the post a let- 
ter, dedaring his acceptance of a 
contract offered, has done all that is 
neoessarv for him to do, and is not 
answerable for casualties occurring 
at the Post-ofiice. — Dunlop v. Hig- 
gins, 1 H. L. Gas. 381. 


POST OBITS. See Bond. 


POWER. See Alienation. 
Will. 


Entail. 


1. Entail (in 1648) of an estate, con- 
sisting of about 60,000 acres, with 
prohibition against alienation, dis- 
position, contracting debt, or doing 
anything in hurt of the tailzie and 
succession, in whole or in part, but 
with a power expressly reserved to 
the heirs of entail ''to grant feus, 
tacks, and rentals, of such i>arts and 
portions of the said estate as they 
should think fitting, provided the 
same were made without hurt or 
diminution of the rental of the lands, 
and others aforesaid, as the same 
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should happen to pay at the time 
the said heir should sacceed thereto.** 
Grant hy one of the heirs of entail 
of 16 feus of parts and portions 
of the estate, comprehending the 
whole of the estate, except the prin- 
cipal mansion house and 47 acres 
adjoining. Belatiye contract that 
the f eued lands and others should be 
entailed on a new series of heirs, 
designated by the grantor, and that 
he &ould have the entire use and 
enjoyment of the estate daring his 
life, m the same manner as if he had 
continued proprietor. These feus 
were all dated on the same day, and 
made in favour of the same person, 
and the casuidtiee taxed : 

Held, by the Court of Session, that 
these feus were not granted in con- 
formity with the reserved power in 
the deed of 1648 ; that they were 
not real feus or dispositions inter 
vivos, but mortia causa settiements, 
for the purpose of altering the order 
of succession appointed by that en- 
tail ; that each of them was liable to 
one or other of several special objec- 
tions, and that the whole were so 
bound together that they could not 
be separated, but must be reduced tn 
Utto, This judgment was affirmed by 
the Lords, on uie general grounds,— 

1. That the fening power, like 
that of leasing, was to be exercised, 
not ad Ubilum, but in a course of 
rational admuMraiian (without limit- 
ing that expression strictly to the 
sense in which it was to be under- 
stood when speaking of the duty of 
an ordinary administrator or mana- 
ger\ and that the 16 feus being, in 
reauty, but one feu of the whole 
estate^ were not granted in the due 
exercise of a power of rational ad- 
ministration, and on that ground 
could not be supported. 

2. That the real object and effect 
of the transaction was, not to grant 
feus, properly so called, but, under 
the colour of granting feus, to alter 
the order of succession established 
by the entail of 1648, which, under 
that colour, the kw would not per- 
mit to be done.— JSTer v. Roxburghe 
{Duke), 2 Dow, 149. 

2. Entail, with prohibition against 
alienation, properly fortifi(Ml with 


Power — eonlvmed, 

irritant and resolutive clauses, fol- 
lowed by a permissive danse to let life 
rent tacks without diminution of the 
rentfd. No specific prohibition against 
letting of leases except' as above. A 
lease granted by heir of entail for 
97 years, taking a grauum or fine : 

Held, that this lease fell under the 
prohibition against o^tena^i. — Mont- 
gomery V. WemysB {Earl), 2 Dow, 
90. 

3. By a marriage settlement, dated in 
1779, a tenant for life was em- 
powered to raise a sum of money for 
nis own behalf. No form for exe- 
cuting this power was prescribed, but 
there was a prohibition to sell or 
mortgage the lands. He granted 
(without referring in terms to the 
power) an annuity on part only of 
the settied estatei, until a certain 
sum which he owed should be paid 
off: 

Held, that this, though an informal, 
was, under the particular circum- 
stances here existing, a valid, exe- 
cution of the power. — Marnell v. 
Blahs, 4 Dow, 248. 

See Dennett v. Pass, 1 Bing. N. G. 
388 ; Bug. Ptop. H. L. 484. 

4. QiMsre, whether a 57 yean* lease is 
struck at by a prohibition to alienate 
in an entail, and whether the taking 
of a graitum (fine) comes within a 
proviso against diminution of the 
rental? — Montgomery v. Wemyee 
(Earl), 5 Dow, 293. 

" There is but one criterion which our 
Courts always att^d to as a leading 
criterion in discussing the ones- 
tion whether the best rent has been 
got or not, that is, whether the man 
who makes the lease has ffot as much 
for others as he has for himself ; if 
he has got more for himself than for 
others, that is decisive evidence 
against him.** Per Lord £2(2ofi (Lend 
Chancellor).— M 344. 

5. O. was tenant for life of certain pte- 
mises, and had a power to lease them 
for life at the best rent. JT. woo, in 
1802, the tenant under a lease for 
those lives, which hod been made in 
1769, at 300 ;. a year rent. G. was in 
1802 still under age, and was pressed 
for money. K,, by the offer of im- 
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mediate payment of a year's rent 
then dae (bat by the custom of the 
coontry not payable till a year after- 
wards), and by the promise to plant 
10,000 treee for the benefit of the 
landlord, and to make over to him 
those already planted, obtained a 
new lease of me land at the old rent, 
anbstitntiug, instead of the old lives 
(one of wnicik had fiuled, though 
that facst was concealed from G.)^ two 
yonn^ lives. The lease thus obtained 
oontamed nothing about the trees 
planted, or to be planted, but there 
was endorsed on it an agreement to 
plant the 10,000 trees. K. retamed 
the whole lease. He continued in 
possession, but planted no trees. 
He married about that time, and 
assigned the new lease upon trust to 
secure a provision for his wife. He 
soon after made a will, containing a 
provision for her in case of an eviction 
under tiie lease. (?., after coming of 
age, accepted rent from K. JST.died. 
Bill against his widow, her trustees, 
and the son, brought by Q^ to have 
the new lease delivered up to be 
cancelled, as being fraudulent and 
void: the bill was dismissed in the 
the Court below : 

Held, that this decision was erroneous : 
that ti^e lease between the lessor and 
lessee was such as ought to be can- 
celled ; but the cause was remitted 
to the Court below, to proceed with 
respect to the widow and her trus- 
trees as might be just — KncUchbuU 
r.KUsaneyb Dow, 3S9 

See HarheU v. Macnamara, li. & 
Goo. temp. Plunkett, 283 ; Keating v. 
Keaimq^ LL & Qtoo. temp. Bngden, 
133 ; Harrison v. Ouest, 8 H.L. Cas. 
481. 

6. Tenant in fee of one undivided 
moiety, being tenant for life of the 
other undivided moiety with power 
of appointment in roe, devises as 
follows : " I hereby give and devise 
all my freehold estates in the City 
of London and county of Surrey, 
or elsewhere, to my nephew, John 
Boahe, for his life, on condition that 
out of tiie rents thereof he do, from 
time to time, keep such estates in 
proper and tenantable repair : *' 
Held, by the House of Lords, in con- 
currence with the unanimous opinion 
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of the judges, that this is not an 
execution of the power. — Rodke v. 
Denn, 1 Dow & C. 437. 

Bee SUngsby v. Grainger, 7 H. L, 
Cas. 277. 

7. A testator, by his will, devised his 
lands to trustees, with a power of 
sale. The trustees sold the estate, 
but as it was supposed that the 
tenant for life, without impeach- 
ment of waste, was entitled to the 
Sroduce of the growing timber, the 
eed for carrying the contract of 
sale into effect, recited that the 
trustees had sold the lands for a 
certain sum, and that the tenant for 
life had sold the timber then stand- 
ing thereon for a certain other sum. 
The purchase money of the estate 
was paid to the trustees, and in- 
vested according to the directions in 
the will; the value of the timber 
was paid to the tenant for life : 

Held, that this was a bad execution of 
the power, and that it was not cured 
by the subsequent investment by 
the tenant for life, according to the 
directions in the will, of the money 
which, under a mistake of the law, 
had been thus paid over to him. — 
CockerdL v. Cholmdey, 1 CL & F. 
60. 

See BuckUy v. HoweU, 29 Beav. 
551 ; BlackeU v. Bradley, 1 B. & S. 
949. 

8. By indenture of settlement, a fund was 
assigned to trustees upon trust for 
all and every the child and children 
of a marriage, in such shares, at such 
age or ages, and subject to such con- 
ditions and limitations, as the wife, 
in case she survived the husband, 
should appoint. There was one 
child only of the marriage, and the 
wife surviving the husband, ap- 
pointed Uie fund to that child for 
her separate use for life, and after 
her decease to such persons as the 
child should appoint, and in default 
of appointment, to the child*s exe- 
cutors or administrators. The child 
by her will appointed to the fund 
and died : 
Held, that the power in the settlement 
was well exercised hj the wife, and 
that the cluld*s appointment by her 
will carried the fund to her appointee 
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after the death of the wife.— J7nqf 
V. Brtty 2 GL & F. 453. 

Bee Jtbh ▼. Tvugwdl^ 7 De G., M., 
& G. 666 ; Moru\. Martin, 34 Beav. 
601. 

9. A person waa by his marriage 
■ettlement tenant for life of an 
estate in Irtlandy held on lease for 
liveB renewable for ever, with power 
of appointment to one or more of 
the onildren of the marriage; the 
estate, in default of appointment, to 
go to the first and other sons snoces- 
sivelv in tail male ; he, by deed poU, 
dated the 14th of January, 1804, 
appointed to his eldest son an estate 
in tail male ; and by indenture of 
lease executed four days after, the 
father and son in consideration of 
1600 i^, to be applied in paying debts 
on the estate and renewable fines 
then due, demised part of it for lives. 
By a deed dated December. 1807, 
the son, in consideration oif debts 
naid for him by the father, and in 
oisduuve of the trust and confidence 
reposed in him, conyeyed the estate 
and all his interest Uierein,to the 
fother and his heirs. The father, 
by his wiU, made after the death of 
bis eldest son without issue, derised 
tiie estate, chaiged thereby with 
certain legacies, to the use of his 
two surriying sons and their re- 
spectiye issue, in equal portions, aa 
tenants in common : 

Held, by the Lords (reversing a decree 
which established the will), that the 
execution of the lease for 16002. so 
soon after the deed of appointment, 
and t^e circumstances appearing in 
tiiose deeds, and in the deed of re- 
oonye^anoe of 1807, raised such 
suspicions of the validity of the ap- 
pointment as required the Court, 
before it could adjudicate on the 
fatber^s title to dispose of the estate, 
to direct an inquiry whether that 
appointment was a bona fide exe- 
cution of the power.— -JacX»oft ▼• 
Jaclwm,7a.&F. 977. 

10. On the marriage of T. P., a settle- 
ment was made of certain lands 
held on lease for lives renewable 
for ever. The settlement gave T, 
P. an estate for life, and contained l 
the following power of leasing :— 
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•^ It shaU be lawful for 7. P., and an 
and every other person or persons 
to whom any use is hereby umitedy 
when in actual posBession of the 
said lands, Ac, to demise the said 
lands for any number of lives or 
^ears consistent with their reqiective 
interests therein, to commence in 
pooession, and not in reversion, re- 
maindtf , or expectancy,'* reserving 
the best rents, without taking any 
money by way of fine, fto. 7. P. 
granted a lease to A. P., at a farm 
rent, for the lives of tluee persons 
therein named ; with a covenant, 
that on failure of any of the three 
lives, the lessor, his heirs and as- 
signs, would on the payment of 5 2L 
as a fine upon each fife that should 
happen to die, add to the time and 
term of the lease the life of another 
person, nominated by the lessee, 
from time to time snooeesively for 
ever: 

Held, that this lease was not war- 
ranted by the power ; and a decree 
hj the Court ox Chancery in Ireland 
directing specific perf onnance of the 
covenant of renewal, was revened, 
and the bill ordered to be dismissea 
with costs.— C2arl; v. SmiiL 9 d & 
F. 126. 

11. Ijmds were limited to such uses, Ae. 
as jL. J7. W. should appoint b;^ her 
last will and testament, in writing^ 
to be by her eigned, eealed^ and puS- 
Ushed w tAs preeeaee of. cmd atUeied 
h/^ three or more credible wUneeeee, 
£. H. W. signed and sealed an in- 
strument (before statute 1 VicL o. 
26) containing an sppointment, com- 
mencing thus: ^1, L. J7. TF., do 
publish and declare this to be my 
last will and testament ;" and end- 
ing thus : ** I declare this only to be 
my last will and testament ; m wit- 
ness whereof I have to this, my last 
will and testament, set my hand and 
seal, the 12th day of September, 
ftc.** The attestation was thus: 
Witness, C. B^ E. B^ A. B. 

Held, by the House of Lords (revers- 
ing a judgment of the Court of 
Exchequer Chamber, and concurring 
in the opinion of the majority ol 
the judges), that the attestation was 
sofMient, and thai the power of ap- 
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pointment wbb well execated. — 
BurdeU t. SpUsbufy, 10 CL & F. 
340. Seeiio<l,No.20. 

12. A win deyifliiig real estate, gave a 
power to the deviaees for life to de- 
mise and lease the same for any term 
not exoee^Ung 21 years in possession, 
" so as upon every snch lease there 
should be reserved and made payable 
dnring the oontinnance thereof, the 
best improved yearl v rent that conld 
be reasonably had for the same, 
without taking vaj sum of mone^, 
by way of fine or income, for or m 
respect of such lease.** The first 
devisee for Hfe, in exercise of this 
power, made a lease for 21 years 
from the llth of October, 1833, at 
the yearly rent of 903 /L, payable by 
equu hau vearly payments, on the 
6Ui of April and llth of October in 
every year, excepi the hut ha^ year's 
roif, iMch WM iherehy reserv^ and 
agreed to bepaidanthe Isiof Attpui 
nexl^ brfare the determination of the 


Held, by the Lords (concurring in the 
opinions of a majority of the judges, 
and reversing the judgment of the 
Exchequer Chamb^), that the lease 
was a valid execution of the power. 
^Rutland v. Wytke, 10 CL & F. 419. 

IS. Husband and wife, by a post-nuptial 
settlement, conveyed part of the 
wife's estate to a trustee, to the use 
of her husband for life, remainder 
to their eldest son for life, ftc, with 
an ultimate remainder in fee to the 
husband, and a power to him to 
lease, ''for any time or term of 
years, or lives, and with or without 
covenants for renewals ; and in case 
of the determination of all or any 
of the aforesaid lease or leases, to 
make new or other leases thereof in 
manner aforesaid, and with or with- 
out anv fine or fines, as he should 
think fit.** The hust>and was also 
empowered to raise, by sale or mort- 
gage, any sum or sums of money not 
exceeding in the whole 20,000^., or 
to charge the premises therewith for 
such uses as he should appoint, and 
to charge to any amount for younger 
children. The husband and we 
afterwards executed three leases of 
parts of the estates comprised in the 
settlements, for terms of 999 years, 
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upon which fines were taken. One 
01 the IcNAses contained a clause per- 
mitting the lessee to graff and bum 
the siuface, and alM a clause of 
surrender; and another contained 
danses making the lessee dispunish- 
able for waste, and permitting him 
to cut timber, and to graff and bum 
the surface, and in this lease was 
included pa^t of the wife*s estate, 
not comprised in the settlement. 
The latter lease, and another of 
prior date, were made sulnect to 
existing freehold loasoe. None of 
the leases was referred to in the 
power. The fines received on the 
making of these and other leases 
amounted to 10,208^, and the hus- 
band subsequently raised 10,5001. 
by mortgage of the estate, subject 
to the leases: 

Held, that all the leases were valid at 
law, as being authorised by the 
power in the settlement, and conse- 
quently there was no ground of 
equity to impeach them. Regard is 
to be had to the objects of the 
settlement, where the power is of 
doubtful construction ; out no such 
consideration is to control powers 
expressed in clear terms, according 
to their ordinanr acceptation. — 
Sheehy v. Lord Mmkerry^ 1 H. L. 
Gas. 676. 

14. R. P., being entitled to one-third 
share of twL and personal estates, 
settled such share npon her mar- 
riage, with power of appointment, to 
heradf (in events that happened), 
over one-third part thereof by deed 
or wiU, and over the other two-third 
parts by will, subject to the hus- 
EMuid's ufe interest therein ; and in 
default of issue of the marriage, R. 
P. becoming entitled to a moiety of 
another thud share of the same 
estates, settled it to such uses as she 
should appoint, subject to the hus- 
band*s life interest. There was one 
chOd of the marriage. R. P., by 
her will, devised, bequeathed, and 
appointed **all that one- third part 
oi ner real and personal estates over 
which she had a disposing power,*' 
npon trust immediately after her 
death, to raise a sum of 500 2., and 
'* as to the residue of the said one- 
third part, and the remaining two- 
third parts** she gave the same to 
Q2 
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ber husband for life^ remainder to 
her infant son and his heirs ; bnt in 
case he shonld die nnder 21, without 
issne, she directed the residne of the 
said one*third part to be sold for 
payment of an annuity and legacies 
given by her will ; the annuity to be 
payable upon the son*s death, and 
the legacies as soon as the said one- 
third part could be sold ; and as to 
the remaining two-third parts, sub- 
ject to her husband's life interest, 
she gave and appointed them to her 
sister absolutely. The son sunrived 
the testatrix, and died under 21 
without issue : 

Held, that the appointment of the 
** one-third part" for payment of 
the annuity and legacies, extended 
only to one-ninth of R, P/s original 
third share, and to one- third of her 
moiety of the other third share. 

2. That the annuity and legacies 
became payable on the death of the 
son, witn interest on the legacies 
from that time. 

9. That the will did not affect 
the husband's rights under the 
settlements, and no case of election 
was raised against hmu—Saward T. 
if*I>ofiii«/^2H.L.Cas.88. 

15. Whether a power to convert per- 

sonalty into realty, given to executors, 
operates as an absolute conversion. 
— 2>0 Beaavwt v. De ^eauvotr, 3 H. 
L. Gas. 524. 

16. Where there is a deed, a power of re- 

vocation to be exercised by A, and 
B.^ and A. dies without ezeroising 
it, the power is at an end.— if onte- 
fian V. iBroiMi, 7 H. L. Gas. 241. 

17. A power was reserved to a married 

woman, notwithstanding coverture, 
by deed executed by herself, *^ and 
attested 1^ three or more credible 
witnesses,** to appoint : 

QiuvTf, whether, if she had been law- 
fully domiciled abroad, any execu- 
tion of the power valid by the law 
of the country of her domicile, but 
not in compliance with the express 
terms of the power, would have oeen 
sufficient 'i'-Doltihxa v. BohvM^ 7 H. 
L. Gas. 390. 

18. If there is an original power of ap- 

pointment, and then an execution of 
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that power, reserving a power only 
to revoke, followed % a revocation, 
the original power remains un- 
affected. And if in the first in- 
strument executing the original 
power, there is reserved a power 
of revocation and of new appoint- 
ment, such instrument does not 
constitute a new settlement de- 
structive of the first, nor is the ori- 
ginal power thereby exhausted and 
at an end^ bnt upon the revocation 
of such instrument, exists in full 
force.— /Sinindiers v. Embm^ 8 H. L. 
Gas. 721. 

If there is a power of appointment to 
be exercised by deed or will, and the 
first instrument executiuff the power 
is a deed which contains Vb» ttaBrrh- 
tion of a power to revoke and to 
appoint anew by deed, and then 
there is a simple revocation of this 
instrument, tne original power, on 
such revocation, being in full force, 
there may be a valid execution of it 
by win, as well as by deed.— /dL 

In 1794, an estate in land was made 
the subject of a settlement, under 
which two persons then about to be 
married were to have life interests^ 
remainder to the use of such person 
for such estate, &c., as il., tlie in- 
tended wife, by any deed, with or 
without power of revocation, at- 
tested by two or more witnesses, or 
by win attested by three witnonios, 
should from time to time, and as 
often as she should think fit, appoint. 
In 1830, A. bv deed exennsed this 
power, and the deed contained a 
power to revoke by deed, and to 
make a new appointment In 18^. 
a deed revoking that of 1830, and 
newly appointi^, and also reserv- 
ing power to revoke and newly ap- 
pomt, was executed. This was re- 
peated in 1835 as to the deed of 
1833. In 1836,^. executed another 
deed, simply revoking that of 1835. 
In 1848, by a will reciting the power 
of 1794, she declared the uses of the 
estate: 

Held, that the deed of 1830 had not 
exhausted the power of 1794, and 
substituted a new power for it, to 
be executed only bv deed ; and that 
consequently on the revocation in 
1836 of the last preceding deed, the 
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power of 1794 was capable of being 
exercised by A, either by deed or 
ynXL—Saunders v. Evana^ 8 H. L. 
Gas. 721. 

19. What 18 done nnder a power of ap- 

pointment is to be referred to tne 
deed creating the power. — Bray- 
brooke ▼. AUomeu GmerdL 9 H. L. 
Gas. 150. 

20. No memorandnm of attestation to a 

deed made in execution of a power, 
stating the observance of all the par- 
ticulan required by the deed creat- 
ing a power, is needed to establish 
that the power has been, as to the 
forms required, duly executed.— 
NwfUm ▼. Rkketis, 9 &. L. Gas. 262. 

(The case of BurdeUv. SpiUbury^ lOGL 
k F. 340, confirmed.) 

For such a purpose, there is no distinc - 
tion between the execution of a wiU 
nnder the Statute of Frauds and of 
a deed under a power. — Id, 

A power authorised a deed to be made 
by two persons, ^ under their hands 
and seals, in tiie presence of, and 
attested by, two witnesses.'* The 
attestation of the deed executinff 
the power was ** signed, sealed, and 
delivered in the presence of ** two 
witnesses: 

Held, that this was a sufficient attesta- 
tion. — Id. 

21. A power to be validly executed must 

be executed without any indirect 
object. The donee of the ^wer 
must give the property, which is the 
subject of it, as property, to the per- 
son to whom he affects to give it. — 
PorUand (Duke) v. Topham, 11 H. L. 
Gas. 32. 

A. created a power to appoint a fund 
between two of his daughters, ff, 
and M,^ or to appoint it to one, in 
exclusion of the other, and subject 
to such restrictions, &c., as the donee 
of the power (il.'s son) might think 
fit The donee of the power exe- 
cuted a deed of appointment, which 
in form cave the whole of the fund 
to one of the suters, JST., but it was 
understood between the parties that 
H. was onlv to receive one moiety 
of the fund for her own use, and 
that she was to allow the other to 
accumulate, subject to some future 
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arrangement ; and in pursuance of 
this understanding, A. gave her 
brokers directions to invest, in the 
the name of the donee of the power, 
of another brother, and of herself, 
one-half of the fund and the interest 
thereon to accumulate : j 

Held, that this was, in equity, a frau- 
dulent execution of the power, and 
that the deed of appointment was 
wholly void. — Portland {Duke) v. 
Te^iton, 11 H. L. Gas. 32. 

The power authorised the donee to 
execute an appointment with or 
without a power of revocation and 
new appomtment. The deed of 
appointment did not reserve the 
riffht of revocation. The Lords, 
while affirming the decree of the 
Gourt below, which dedared the 
deed of appointment void, intro- 
duced into the order the words 
^ without prejudice to any question 
as to any future exercise of the 
power of appointment," but refused 
to express any opinion whether any 
such future exercise of the power 
could be permitted. — Id. 

22. A testator, after making flpedfic de- 
vises of his property, real and per- 
sonal, thus provided for the disposal 
of his residuary estate : " As to all 
the residue, &c., not hereinbefore 
specifically bequeathed, I give, &o. 
to my executors, their heirs, &c., 
upon the trusts following," to pay 
debts and legacies, to permit his 
nephew, H. B, C, to receive the 
rents for life, and " after the death 
of my said nephew, provided he 
shall leave any child or children him 
surviving, &c., I direct that my 
executors, &c., shall stand seised of 
my said residuary estate, upon trust 
for such persons, and for puch ends 
and purposes, as my said nephew 
shall by nis last will direct, appoint, 
or devise ; but if my saia nephew 
shall die without leaving any child 
or children him surviving, &a, and 
my said nephew shall not previous 
to his decease make any such ap- 
pointment as aforesaid, then my 
executors shall stand possessed of 
my said residuary estate, &c., upon 
trust for ^., F., and jR., their heirs 
Ac.** The nephew died without ever 
having had a child, leaving a will in 
which he recited his uncle's will, and 
q3 
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declaring himself thereby entitled to 
appoint, he appointed the rendue to 
^. and J.: 
Held, affirming the decision of the 
Master of the Bolls, that the nephew 
never having had a child, the con- 
dition on which the power to appoint 
was founded had not occurred, and 
the power to appoint never came 
into existence ; that the nephew's ap- 
pointment was therefore invalid; 
and the residaaiy estate went, nnder 
the nucleus will, to J?., F., and R.— 
EarU T. Barker, 11 H. L. Oas. 280. 

PBACnCB. &e Assault, 1. Bill or 
Exceptions. Emrolmbnt. Pa- 
tent. Bent, 1. Bes Judi- 
cata. Bpecific Pbbfobmance, 1. 
8. Tithes, 2. 

1. Form of Judffmeni.^Wheice one of 

the defenders in a proceeding for 
assault was a justice of the peace, 
the Court of Session having decreed 
damages against all oonjomUy, re- 
mitted as to that one, the case to 
his Majesty^B Advocate General, to 
consider how far it was proper that 
this defender should contmue in 
office: 
HeM, that such event was not properly 
a part of the judicial decision. — 
MacdarmeU ▼. Jkacdonald, 2 Dow, 
66. 

2. The Oourt of Session had made a 

decree which the Lords thought as- 
sailable on points of form alone : 

Held, that it must be affirmed. — ffm- 
deraan v. Malcolm, 2 Dow, 285. 

8. i>e%.— After bill, answer, and re- 

a cation, no farther steps were 
ken in a cause for upwards of 20 
years. This delay was held not to 
be a reason for refusing specific per- 
formance of an agreement which the 
House held to be valid ; but held 
to be a ffood reason for not giving 
costs where otherwise they would 
have been given.— Cbne v. ikTri Allen, 
2 Dow, 289. 

4. Partidl .RemfIL— There were, in a 
cause brought up from the Oourt of 
Session, several important points 
involved, which the Court below 
had not had under oonnderation ; it 
was remitted for review generally, 
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with a declaration as to one parti- 
cular point which had spedaUy been 
the subject of appeal — Andrew r. 
Murdoch, 2 Dow, 401. 

5. Judgment — On demurrer (in an ae- 
tion of debt on bond), interlocutory 
judgment may be given to the ex- 
tent that it appears to the Oourt that 
the replication is sufficient, and that 
the plaintiff ought to recover the 
debt and damages for detention, and 
that final judgment may be stayed 
till after the award and execution of 
a writ of inquiry.— ^oibiea v. Johnee, 
3 Dow, 1. 

Where the interlocutory judgment was 
in Easter Term, but, as the inquisi- 
tion could not, according to the 
usual mode of holding the assises, be 
taken, nor the truth of the breaches 
be inquired into, pursuant to the 
statute, till after Trinity Term, the 
day given to the parties was in 
Miehaclmas Term, passing over 
Trinity Term altogether, without 
continuance : 

Held, that as in the due execution of 
the object of the statute, the giving 
a day in Trinity Term would have 
been nugatory, the reason for the 
continuance failed, and the omission 
was no error. — Id. 

6. Bills of Exchange.—Jn a case where 

each of two parties had accepted a 
bill for the full price of goods fur- 
nished to the finn, and being sued 
upon both bills had instituted a pro- 
cess of multiplepoinding, the Oourt 
below found tne nartners liable only 
on one and single payment. This 
judgment was not aj^pealed against 
but in a subsequent judgment in the 
same case one of the bills is pre- 
ferred. 
Per Lord Eldon (Lord OhancellGr) : If 
both bills are equally good, as the 
judgment that we acceptors are 
only liable in one and smgle pay- 
ment, is not appealed from, and is 
therefore final, upon what prindide 
is it to be determined that one bill 
should be paid and the other not ? — 
Damson r. Robertson, 3 Dow, 218. 

7. Cb«to.— A decree of a Oourt below 

was reversed, but there having been 
considerable delay in presenting the 
appeal, the respondents were reheved 


DIGESTED INDEX. 


247 


PaACTICB— <OfUMItl«i. 

from ooits rabseqnent to the deoree. 
-^HamiUoHT. Grant, 3 Dow, 33. 

See DcugloM t. SeougaU, 4 Dow, 
269. jifiie, IMS0BANGB, 13. 

[i#em.— It 18 now never the practice 
to give costs on a reversaL] 

8. RemU, — Though the Lords do not 

adopt the reasons for the decision in 
the Court below, the case will not be 
remitted if their Lordships are satis- 
fied that the decision itself is right 
^Ymng t. Leoen, 4 Dow, 138. 

9. Bond^Frcmd— 'Mortgage—Appeal, — 
A. and B. daim, under separate wills, 
as devisees of C., and upon suit at 
the instance of A,, the will in &Tonr 
of B, is set aside, and that in fayonr 
of A, established. B. then sets up a 
bond of the devisor for 40,000 2., 
being more than the value of the 
whok property ; on which bond he 
brings an action at law and obtains 
judgment, whereupon A, amends 
his billj and prays and obtains an 
injunction to restrain execution. 

A,, after the will in his favour has been 
established, and before action on 
the bond, gives to Z>., his solicitor 
and attomev, a mortgage of the 
lands devised as a security for past 
and future costs in the proceedings, 
and for money advanceid by D. to 
A,, D, does not make himself a 
partf , but suffers the suit to pro- 
ceed in the name of ^. as the sole 
plaintiff.— Z>d^ v. KeOy, 4 Dow, 417. 

Decree in 1800 for parent of the 
sum in the bond, with interest from 
the time of the devisor's death, 
instead of firom its date, so that the 
bond was partly relieved against ; 
and per Lord BeaesdaU aftermrds in 
Dom. Proc,y the bill must be under- 
stood as having submitted to have 
the relief made effectual according 
to the rights of the parties. A . then 
compromises the smt, and refuses to 
appeal ; and the whole proi>ertysold 
and purchased in trust for B.. for a 
less sum than that reported due to 
him. — Id, 

D. files bis bin against A^ B.. and 
another person, charging collusion 
and fraud, and praying that the 
deoree of 1800 mijght be declared 
void as against him, and that he 
might be at liberty to appeal from 
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it in the name of A^ if that should 
appear to be for his advantage. 
Decided that the mortgage was vaiid 
as between D. and A., and that D. 
had a right to appeal in A,^a name : 
appeal accordingly by D, in A.'s 
name, in the cause A. v. B,; and 
appeal against the decree authorising 
that appeal— 2>a^ v. Kelh/, 4 Dow, 
417. 

The House of Lords, without deciding 
whether 2>. had a riffht to appeal in 
this way, refer bade Z).*s cause to 
the Court below for re-hearing, 
that the Court mi^^t dedde whether 
D. might not impeach the decree in 
the cause of il. v. B., to tiie extent 
of his claims, by bill in tiie nature 
of a bill of review or otiierwise, 
though the same remained in force 
against A, — Id. 

See London t. Morrii, 5 Sim. 
247. 259. 

10.DeU^-^udgmeni.^Bm in 1805 for 
performance of an agreement made 
m 1761, for sale of lands, and decreed 
accordingly below ; but reversed in 
Dom. ProCy defendant having been 
left in possession as owner for so 
long a time, and plaintiff having 
done acts inconsistent with the no- 
tion of being himself owner, which 
was considered as amounting to a 
waiver. — Ro9ie (Earl) v. SUrUng. 
4 Dow, 442. 

Objection to a decree made in 1812, 
that it ordered payment of a sum 
found due, and directed to be paid 
with interest, by a decree made in 
1766, on the foot of accounts setUed 
in 1756 and 1761, between attorney 
and client, in which the attorney 
charged interest upon interest, with 
interest on the consolidated sum 
from 1766 to 1812. That sum ac- 
knowledged by the objecting party, 
b^ solemn deed in 1783, to be due 
with interest, and the objection 
comes too late ; though, if objections 
had been reoentiy made for the pur- 
pose of opening the accounts, they 
could hardly have failed of being 
eflectuaL— ill. 

11. Jvdgment hy DrfauU^WrU of In- 
^iry. — In an action on a colonial 
ludffment, the debt was stated in 
lawful money of GteaiBritauL The 

q4 
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declaration set forth a judgment in 
Jamaica for so mnch Jamaica onr- 
rency, with an averment that this 
amounted to so mndi in lawful 
money of Qreat Britain, The defend- 
ant suffered judgment by default, 
but brought error in the Exchequer 
Chamber, where, without argument, 
the judgment was affirmed : 
Held, on error in this House, that by 
suffering judffment by de^ult, the 
defendant had himself assessed the 
amount, and rendered a writ of in- 
quiry needless. — Dofxm ▼. (/Rally, 
b Dow, 133. 

12. Hearinp CounieL'--A defective record 
on a bill of exceptions was sent up 
to the House. The House, instead 
of refusing to hear the case, per- 
mitted the counsel for both paraes 
to select such parts as they meant to 
rely upon ; and on such selections 
the case was heard ; but an entry 
was ordered to be made on the Jour- 
nals to guard against the misdiief 
of such a precedent. — Kildare 
(Bishop) v. Smyth, 5 Dow, 225. 

13. PreUminary ObjecHoni. — Appeal 
from a judffment in declarator in 
1810, suffered to drop, and action of 
reduction brought in 1812 to reduce 
the judgment in the declarator; 
and m 1813 one appeal presented 
from the judgments in botn causes, 
and the general answer put in. 
Objected, when the appeal came to 
be heard in 1817, that it was irre- 
gular to join both causes in one 
appeal ; and besides, that the appeal 
was irregular as to the declarator, 
the petition not having been pre- 
sented within the first 14 days of 
the Session. The House was of 
opinion that there was an irregu- 
larity in the mode of bringinff the 
causes before it ; but 1. The objec- 
tion ouffht to have been made in 
1813, when the other jparties mi^ht 
have put themselves right in point 
of form ; 2. It ought to have oeen 
made by petition, to be referred to 
the appeal committee : 3. When a 
cause comes to be heard, it is to be 
taken as regular ; and therefore the 
appeal was neard on the merits, and 
leave given to the parties afterwards 
to set themselves right in point of 
form, by presenting another petition 
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. of appeal in the declarator, mmepro 
tunc, as if it had been done in 1813. 
-^Diaxm v. Graham, 5 Dow, 266. 
lA. Ditcharge of Jury.^'ErroT assigned, 
for that it app^red by the xeoord 
that, on certam issues, the jurors had 
ffiven no verdict at all, and that it 
did not appear on the record that 
both parties had given their consent 
to sudi discharge : 
Held, by the Lords, affirming the judff- 
ments of the Courts of King's Bench 
and Exchequer Chamber, that this 
was not error, as the judges may, of 
their own authority, discbarge the 
jxxry.—PaweU v. SoneU, 1 Dow k O. 

15. Omission of PakU qf Appeal-^ 
Judge's direction objected to in the 
House on the ground of ambiguity. 
But as this pomt was not brought 
under the notice of the judge, nor 
made matter of exception at the 
time of the direction given : 

Held, that it could not afterwaxda 
be relied on,— Ball y. Mannm, I Dow 
&C.380. 

16. Parties,-^T, G. institutes a suit, and 
pending the proceedings dies, leav- 
mg two wills, of which the second is 
established ; but before the second is 
discovered, the suit is revived by the 
parties entitled under the first, and 
K, F, G. entitled under the second, 
that the suit should proceed in the 
names of the parties entitled under 
the first will, and that the benefit 
should accrue to whichever should be 
found ultimately entitled. Decree 
for the plaintifb in the suit so pro- 
ceeded with, and an order made 
under it. from which the person 
beneficially entitled under the first 
will, and R, F, G, beneficially enti- 
tied under the second, appeal ; but 
the Lords refuse to hear the appeal, 
for want of proper parties, and 
order it to stand over, with liberty 
to the parties to take such steps be- 
low as they should be advised. — 
Gough V. LaUiiuchs, 1 Dow & O. 
485. 

Bill then filed by R. F, G,, adding 
other parties, and praying to have 
the benefit of the revived suit, 
which is decreed him, but the Lords 
still refuse to hear the appeal, for 
want of proper partiesi " more espe- 
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dally oondderiBg that the appeal 
was from an order made on a decree 
obtained by persona who had no 
right, and in conaeqnence of an 
agreement which did not appear to 
have been diacloeed to the Gonrt or 
the defendants, and might be deemed 
a fraud on the Court and the other 
parties ;** and the appeal ordered to 
stand OTer, but with liberty as he- 
fore.'-'Chugh y. Laiouche, 1 Dow & C. 
485. 

B, F. G. then files another bill to have 
the benefit of the revived snitj and 
adding other parties, and statmg a 
new case, vis., that the other par- 
ties were aware of the agreement 
from the first, and had acqui- 
esced in it. The allegation denied 
hj the answer and not proved, and 
the bill dismissed. Appeal from the 
decree of dismissal, but the decree 
affirmed by the Lords.— /(i. 

ll.EngUsh and Scotch Law. — ^A trust 
deed for the benefit of Scotch credi- 
tors, made bv one of three partners 
in two Scotch firms, all of wiiom are 
also partners in English firms, is not 
such an act in the ordinary course of 
the partnership businessibB to be valid 
minst the other two partners, or 
their representatives ; ami the assig- 
nee, under a general commission of 
bankrupt against all, cannot homolo- 
gate it. l%e rules of English law 
are matters of evidence in Scotch 
Courts; but the House of Lords, 
sitting as a court of appeal from the 
decision of tkScoidi Court, is equally 
an English as a Scotch Court, and 
will act on its own knowledge of 
English law, and not be bound by 
the report of that law made by Eng^ 
Ush lawyers to the Scotch Courts.— 
Dowlas V. Brawny 2 Dow & C. 171. 

18. Becord in Error,— Jn error on a judg- 
ment given by an inferior Court on 
exceptions, the Court of Error is 
confilned to the points raised by the 
exceptions, and cannot travel dehors, 
^Fausaet v. Carpenter ^ 2 Dow & O. 


19. Trustee^Chsti.'^la the oouxse of pro- 
ceedings in a bankruptcy case, where 
a deed of trust had Dean executed, 
the trustee and one of the partners 
were served with diligence as havers, 
to produce all papers and documents 
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relating to the subject matter of the 
cause. The partner had lost some 
of the papers before being served 
with the ailigenoe, and the trustee 
had destroved one of them after being 
served with it. Petitions were pre- 
sented by the objectors, praying that 
the trustee might be cen8ured,and that 
the partner might be censured, and 
that his discharge might be dis- 
allowed ; but the Court below dis- 
missed Uie petitions, with all costs 
to be paid by the petitioners. This 
judgment was partly reversed by 
the House of Lords, and the cause 
remitted, with directions that the 
partner should not have his costs, 
and that the trustee should pay costs 
to the petitioners. — Bobertsonr, A ka^ 
oiufer, 2 Dow &C. 312. 

20. Issues — ^onJ.— Issues directed by 
the Ifaster of the Bolls as to a 
bond merely upon the surmise and 
sufSgestion of a party, the bond 
being unobjectionable on the face 
of it, and all the evidence as to 
the circumstances under which it 
had been obtained being before his 
Honor, upon a report .made after 
inquii^ by the Master. The order, 
directing the issues, reversed by the 
House of Lords, and the cause re- 
mitted, with directions to his Honor 
to decide upon the matter himself.— * 
Nicol V. Vaughan, 2 Dow & C. 420. 

Where a Master reported that a bond 
was voluntary, and a party ex- 
cepted, on the ground that the Mas- 
ter ought to have reported that the 
bond was partly for valuable con- 
sideration, and partly voluntary, and 
the party, at tne argument on the 
exception, offered to withdraw it, 
and to have the bond considered as 
merely voluntary, as reported by the 
Master, his Honor the Master of the 
Bolls was of opinion that the party 
was bound by the exception to sup- 
port the bond as partly for valuable 
consideration, and refused to allow 
the exception to be withdrawn. — Id. 

21. Fraud-^Limitaiions— Appeal. — Cer- 
tain estates were devised to A. for 
life, then to B. for life, then to the 
sons of B. in tail male. During the 
tenancy of A., a bill was filed by a 
creditor of the testator, for a sale of 
ptft of the estates. No inquiry into 
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the inoambranoeB affecting the estate 
iras directed ; and the troBtees for 
the tenants in tail were not made 
parties to the snit. The lands were 
sold, and a conveyance execnted by 
the officer of the court, and by A ., and 
subsequently fthough not till after 
a compromise had been effected} by 
B. ; and the residue of the purcnase 
money was ordered to be inyested 
for the benefit of A. : 

Held, that the bill was defective for 
want of proper parties; and the 
whole transaction was properly set 
aside after the death of thei two 
tenants for life, and at the suit of 
the first surviving tenant in tail ; and 
i^t the accounts were properly di- 
rected to be taken from the period 
of the death of the second tenant 
for life.— iftt22m« V. Taumtmd^ 2 Dow 
&G.430. 

Where a plaintiff in a bill is abroad on 
foreign service with his regiment, 
the defendant who might have 
pushed on the proceedings, cannot 
on the plaintiff*s return some years 
afterwards, discharge the bill on ac- 
count of the delay.— ici. 

Where a defendant in a bill thinks he 
can rely on an objection of want of 
parties to the biU, he must make that 
obiection in the Court below, and 
wiU not be allowed to make it for 
the first time when the case comes 
before this House on appeal — 
Id. 

See Bcmdon v. Becher, 8 GL & F. 
479. 

22. JE^^tdenctf.— The House of Lords, 
though a Court of Appeal, may and 
will, sitting as a Court of Equity, 
look at evidence which has been 
rejected in the Court below, to see 
whether if admitted,it ou^t to have 
made any difference in the decree, 
and though of opinion that it ought 
to have Men received, will not remit 
the case to the Court below, if, on 
examining the evidence, it appears 
that if received it ought not to 
have made any difference in the 
decree.— ifoooaie t. jBTtif My, 2 Dow 
&C.440. 

23. DimisMal qf AfpeaL^U the appel- 
lant does not appear to support his 
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appeal, the respondent's counsel are 
not compellable to go on, but the 
appeal mav be dismissed, and the 
House wUl afterwards exercise a 
discretion as to the costs. — GhmUner 
V. Simmons, 1 CL & F. 36. 

24. Counsel — Becord — Amendments, — 
This House will not postpone the 
hearing and decision A any appeal 
on account of the absence of coun- 
sel, but will call on the counsel on 
eitner side in attendance to proceed 
with the argument. 

A Court of law has authority over its 
own record, which it may amend, 
even after error brought. 

A Court of Error will not inquire into 
the propriety of amendments made 
in the Court below, but, though 
such amendments be made after 
error brought^ will consider them as 
part of the original record subjected 
to th^ revision. — MeUukY.Biekard- 
son, 1 CL & F. 224. 

^i^QregoryT.Ths Daheof Bnms- 
wich, 2 H. L. Cas. 415 ; Garrard v. 
Tuck, 8 Com. B. 257 ; Mansell v. Beg.^ 
8 E. & B. 94: Mersey Docks v.P«a- 
shaUotB, 7 H. & N. 343 ; TelUy v. 
Wanless, L. B.,2Ex., 279. 

26. Oounsel^Printed Oases.^Semble, the 
House of Lords will, under peculiar 
circumstances, hear two counsel for 
a respondent, although to hear but 
one on each side may be part of the 
order made on advancing the appeal 
on the petition of the appellant. 

Semhle, also, that although it is usual, 
ac&ording to the orders <ff the House, 
to insert in the printed cases all the 
documents that are to be relied on, 
except the parties to save expense, 
come to an understanding to refer 
only to some, yet the House will 
hear the documents so referred to 
read at length at the table of the 
House, or by counsel at the bar; 
the opposite counsel being at liberty 
to examine and observe upon them. 
-^DiUm T. Parker, 1 CL & F.303. 

26. Foreign Anw^pn.— A foreign Sove- 
reign suing m the Courts here, 
though suing in his political capadt;^, 
IS in the same situation as an ordi- 
nary suitor in the Court of Chancery, 
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and being a plaintiff in the Goort of 
Ghanoerv mnst answer a ctobb bill 
personailY, and on oatb. — King of 
S^pam Y.HulUt, 1 GL & F. 333. 

27. Delay. — Where, in a snit between 

the representatiyefl of the obligor in 
a bona, and the representativeB of 
the obligees in the same, the latter 
had allowed three hearings and two 
appeals to this House to pass away, 
and then, f<»r the first tune, raised 
the question whether as a gift from 
a principal to an a|(ent, the bond was 
not invalid in eqmty, and the Coxai 
below made a decree, allowing such 
question to be raised by smt, this 
House reversed the decree on the 

Esund Uiat the question ought to 
▼e been raised at an earlier period. 
^Nicol ▼. Vaughan, 1 CL & F. 495. 

28. " Issue «7bln«2.'*— An indictment was, 

after plea pleaded, and issue joined 
thereon, removed from an inferior 
Court into the €k)urt of Eing'sBench 
in DubUn ; the issue thus joined is not 
such " an issue joined in the Oonrt 
of King*s Bendr as will satisfy the 
words of the statute 17 & 18 Otr. 2, 
c. 20, and cannot therefore be tried 
on the authoril^ of that statute at 
the NisiPrius sittings of that Court. 
—iZotMV. The Attorney General^2Ql 
&F.42. 

29. Hearing of Om«.— The House will 

not receive from the agent of a 
plaintiff in error a petition to refer 
a case to the judges, to consider the 
points of law wluch in his petition 
such plaintiff states to be involved 
in the case ; but if counsel do not 
appear to argue for him, will pro- 
ceed, on the motion of the counsel 
for the defendant in error, to affirm 
the judgment of the Court below. — 
BicQu V. Lewie, 2 CL & F. 100. 

30. Question to he Argued.^Th» House 

allowed a question of evidence to be 
argued, though it was not raised on 
the petition of appeal — Brown t. 
2^A^2CL&F.396,413. 

31. Form of Judgment m tkie House.'^ 

Where there had been a suit in 
Chancery in England and a decree, 
and on the same rights a suit was 
instituted in the Court of Chancery 
in Ireland, and thA bill dismined as 
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tot want of jurisdiction, this House 
could either reverse that dismissal, 
and remit the case with directions, 
or could appoint a receiver, and take 
such other proceedings as the Court 
of Chancery in Ireland ought to 
have taken. — HouMikk v. Donegal 
(Jfaf^ig),2CL&F.470. 

32. Power to supply Omissions, — ^If there 

is an accidental omission of form in 
the drawing up of a decree in the 
Vice Chancery Court, and that de- 
cree is appealed against, the Lord 
Chancellor may supply the omission ; 
and this House wiU look at the de- 
cree as thus amended.--iV(6iM%ate 
T. Newdigale, 2 CL & F. 601. 

33. BUI of Eeoiew, — Whero a decree 

has been made against a party upon 
hearing, and he omits to present a 

getition for rehearing within the 
mited time, if he afterwards pre- 
sents a petition complaining of some 
omissions in the decree, an order 
made in such petition supplying 
the omissions is irregular. The 
proper course would be to file a bill 
of review. — Champemoume v. Brooke, 
3CL&F.4; 4CL&F.247. 

34. Reoiew of Master's Report-'Cosis,^ 

J. M. had been W. X.'s solicitor, and 
his agent in obtaining money on 
mortgages and otherwise, and also re 
ceiver of the rents of his estates ; on 
a bill filed by W, L. against him and 
the mortgagees, a decree was made 
for a general account against J. J/1, 
and for the taxation of his bills of 
costs, notwithstanding there were 
settled accounts signed by W. L. and 
securities given by him, and the 
vouchers delivered up to him. The 
decree having directed the examina- 
tion of the parties touching the 
matters in dispute, W. L. and J. M, 
filed interrogatories for their respec- 
tive examinations. «/. if . answered ; 
W. L. refused to answer ; where- 
upon an affidavit was filed by J, 
li., pursuant to an order of Court, 
verifying the facts to which his in- 
terrogatories were directed : 

Held, by the Lords, Teversing the de- 
cision of the Court of Exchequer, 
that this affidavit ought to be taken 
as evidence of the advanoea of the 


252 


DIGESTED INDEX. 


Practicb— «ofi(mtfee^ 

money stated in it a& oonstitatuig 
the debt claimed by J, M, from W. 
L^ and for which J, M. held and 
produced W. L.'s bond. 

The Master haying, poxBoant to the 
decree^ and to sameqnent oiden in 
the suit, made his general report, to 
which no objections were taken, nor 
exceptions allowed, nor did any 
error appear on the face of it : 

Held, that the report oonld not, by an 
order made on the hearing for 
fiucther directions, be sent bf^ to 
the Master to be reviewed. — Morgan 
v. .Edoim, 3 G1.&F. 159. 

On appeal and cross-appeal, the former 
being allowed and the latter being 
disDussed : 

The Lords holding that the appellant 
in the appeal onght, as the represen- 
tative of mortgagees in a suit origi- 
nally institute to redeem mort- 
gages, to have had the final decree, 
with costs, in the Conrt below, gave 
him costs in the cross appeal by way 
of compensation. — Id, 

35. TnuUea—PriarUy of Charge.'-'A idB- 
tator devised his estates to his eldest 
son, but charged certain of them with 
legacies to his younger children, 
specifically charging one of such 
legacies, amounting to 10,000 /.. upon 
one of his estates, and another legaioy 
of 20,000 L upon a different estate. 
He then made other devises and b^ 
quests, and directed that a certain 
house and his residuary properly 
should be sold in payment of hu 
debts, and in ease of his real estates. 
The legatee of the 10,000 1. filed a 
bill to have the trusts of the will de- 
clared and executed. Creditors were 
directed to come in, and the estates 
roedfically charged with psyment of 
the debts were found not sufficient for 
that purpose. The Court afterwards 
directed a reference to the Master to 
take an account of the debts, and 
that in taking such account he 
should report the order and priority 
of such debts and incumbrances, 
and particularly that he should in- 
quire and report whether any and 
what sum remained due ^ the per- 
son entitled to the legacy of 20,000 ^ 
and the nriority thereof. This 
legacy had been assigned to trustees 
under a macxiage settlement, and 
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they were not parties to the suit, but 
went in with others upon the re- 
ference to the Master. The Master 
made a report of the amount of the 
debts, and found that this legacy 
was a charge affecting this particu- 
lar estate, but was only next in 
priority after the payment of the 
judgment and bond debts of the tes- 
tator : 
Held, that such finding was rigfai— 
Bouoerie v. Norbwry, 3 CL & F. 247. 

36. SiMflemadal Bill for Diseotfery.—A 

plamtiff filed a bill in the Court of 
Exchequer for an account of tithes, 
and for discovery and relief. The 
defondant, beinff an infant, put in 
his answer by nis guardian, The 
answer set up an immemorial pay- 
ment in lieu of tithes, but did not 
make the required discovery. By 
the practice of the Court €ft Ex- 
chequer in Equity, the answer of an 
in&nt cannot be excepted to for in- 
sufficiency. When Uie defendant 
came of age, the plaintiff filed a 
supplemental bill against him, alleg- 
ing the existence of new facts, and 
praying for discovery and relief : 
Held, that such bill could be supported. 
^Waierford (Marquis of) v. KnigkL 
3CL&F.270. 

37. CotU of Appeal, — Upon an order re- 
mitting the cause to the Court 
below to take the accounts, &c., but 
containing no direction in re^)ect 
to the costs of the appeal, the Court 
below, exercising its inherent juris- 
diction, and holdmg that the reuktors 
should be fullv indemnified, ordered 
payment of their costs of that ^h 
peiu out of the ascertained balance, 
which, upon taking the accounts, 
appeared due from the corporation, 
though not paid into Court Thia 
order was aflSrmed with costs. — Cbr- 
poration of Dublin v. The AUomeg 
General, ^CL&F.BOQ, 

See onie, Cobporation, 24. 

3B.AUom€!f and CliaU^Oompeiau^ cf 
Appeal — Chile, — A client having re- 
quired his attorney's bills of costs 
to be taxed, the attorney intimated 
to him that in that case he would 
make out new accounts, in which 
he would charge his full legal fees, 
which were not charged to that ex- 
tent in the bills delivered, and 
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aocordingl J he employed a penon to 
remodel the aocounts, and that per- 
son inserted in the new aooonnte 
fictitious charges, and increased other 
ohaiges which were in the former 
acconnts. The attorney denied all 
knowledge of the insertion of the 
fictitious chaiffea, and abandoned 
them before the auditor to whom 
the acconnts were, by order of Court, 
remitted to be taxed. The Court, 
by a subsequent order, instructed 
the auditor to report specially on 
the different subjects and points 
raised by the client*s answers, im- 
puting to the attorney a participa- 
tion in the fabrication of the ficti- 
tious charges. These charges having 
been abandoned, the auditor made 
no inquiiT into them, but reported 
on the otner costs, taxing off about 
one-fourth of the whole bill, and no 
objection being lodged to that re- 
port when it came before the Court, 
it was confirmed with costs : 

Held, that it was not competent for 
the client to appeal to the House of 
Lords against uie order confirming 
the report, as he had not lodged ob- 
jections in writing to it in the Court 
below. — APAulay Y.AdamandBrawny 
3 CL & F. 385. 

An appeal for mere costs does not lie, 
yet if an appeal is brought on a 
substantial question, not colourable, 
the House may deal with the costs 
awarded b^ the Court below. Ac- 
cordingly, m an appeal which ap- 
peared to the House to have been 
Drought for costs, but in which the 
order appealed from was varied ma- 
terially m &vour of the appellant, 
by the correction of an error, which 
however he might have prevented 
by a mere susgestion to the Court 
below, it was held that the appellant 
is not, on the ground of that varia- 
tion, entitled to be absolved from 
costs ; but under the circumstances 
the appeal was dismissed without 
costs.— /<!. 

See Ingli$ v. Mansfidd, 3 01. & 
F. 362 ; ante^ Costs, 1. 

39. Supplemmial BiU.'-O^ P. Moneh'B es- 
tates in /re^flrm^beingcharged with 
a jointure for Lady Aramintat his 
wife, by their marriage setUement, 
whereby also he covenanted for pay- 
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ment to her of the sum of 300 1 by 
his heirs, executors, or administra- 
tors, out of his real or personal 
estate, immediately after his decease, 
— ^were in the year 1777 settied to 
his own use for life, with remainder 
to Henrf Monck, his eldest son in 
fee, subject to a trust sum for rais- 
ing a sum to be applied as ^ deed 
or will he should appoint. He died 
in 1804,havingbyh]swill bequeathed* 
among other tilings, all rent and 
arrears of rent due to him to Lady 
A ., her executors and administrators, 
and he appointed her sole executrix. 
Lady^. declined to prove the will : 
Henry Monck obtained letters of 
administration with the will annexed, 
received the rents, &c.^ and died in 
1815, having by his will devised all 
his real estates to trustees for the 
use of his two daughters, their hus- 
bands and issue respectively, in 
strict settiement, subject to a trust 
term for raising a fund to pay his 
debtiB, legacies, and annuities ; and 
he thereby directed payment of 200/. 
a year to Lady A. and her assipiB 
for her life, in addition to her jom- 
ture : and gave her a legacy of 500 L 
payable in 12 months after his de- 
cease; and he gave an annuity of 
400Z. a year to Atm Mcnck. his sif- 
ter, in case she survived Lady A^ 
ana upon condition of her releaainff 
his real estates from all daims ; and 
heappointed Jj^Elizahdh^ his wife, 
his executrix. She proved the will, 
and filed a bill in Cmancery against 
Lady A . and Arm Manckj against the 
testamentary trustees of the last- 
mentioned term, and of the inherit- 
ance of the devised estates, and 
against the persons beneficially in- 
terested therein, praying that the 
trusts of the will might be carried 
into execution; and that accounte 
might be taken of the debte and 
legacies of the testetor, and of the 
charges affecting the real estetes, &c. 
Lady A. in her answer, claimed to 
be entitled to receive out of the 
real estates, in addition to her join- 
ture, the said sum of 3002. with 
interest from her husband*s death : 
and the said annuity of 200 1, and 
legacy of 500 L, together with all the 
rents and arrears that were due to 
G. P. Monek at his death, and a 
proportionate value of the timber 
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planted by him on the deriaed 
6Btstes. 

The nsoal decree for an aoconnt, &o., 
haying been made in 1818, and Lady 
A. haying died before any &rther 
steps were taken in the canse, Arm 
Monekj her reaidnarr legatee and 
■ole ezeontriz, proved her will, and 
carried in a charge before the 
Master in pnnraance of the decree, 
and thereby claimed as sach ezecn- 
trix Uie annuity of 200 L, and the 
legacy of 600 21, omitting the other 
claims made in Lady A.^s answer; 
and in her own right she claimed the 
annuity of 400 ^, offering to release 
l^e estates of Hmnf Monek from all 
other daims. A final decree was 
made in that cause in 1821, and en- 
rolled in 1822. In 1831 a second 
suit was instituted for sale of part 
of the deyised estates, and a decree 
to that effect was made, and enrolled 
in 1832. 

In 1834 Mcarcua Moncky the second son 
of G, P. and Lady ^. Moncky having 
in 1832 obtained administration de 
honU non to their respective estates, 
and also to the estate of his sister, 
Ann Monck, who died in 1830, 
moved the Master of the Bolls for 
leave to prove before the Master in the 
first cause the unproved demands of 
Lady A., or to jUe a supplemental bill ; 
which motion being rinsed, he then 
moved Uie Lord C£incellor for leave 
to file a supplemental bill or such 
other bin as he might be advised. 
Hiat motion also was' refused. 
Upon appeal from his Lordship's 
Older, the appellant sooght to majce 
a case for leave to prove before the 
Master, under the decree of 1821, the 
unproved demands of Lady A,,ot 
forabillof review: 

2 by the Lords, without giving any 
aent on the merits, that the 
Chancellor properly refused 
the motion for leave to file a sup- 
plemental bill, and that the appcSd 
was irregular in point of form, in 
addng for relief which was not 
asked of the Court below, the order 
of the Master of the Bolls refusing 
the relief not being appealed from. 
^Monek v. Paget, 3 CI & F. 430. 

40. Hearing ef if j)^I— Where there is 
an appeal against a decision of a 
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Court of Equity, this House may 
consent to bear the appeal argued, 
but will not give judgment till the 
decree of the Court has been duly 
enrolled.— F(M<0r v. Chckerell^ 3 Cl. 
&F.456. 

41. Staiemmt of Fac<.— Where there is a 
statement of a fact in the case pre- 
sented by the appellant to this 
House as the subject of appeal, the 
respondent, if he objects to sudi 
statement, should apply to have it 
struck out If he omits to do so, 
such fact will be afterwards taken 
as uncontradicted. — TumerYJOiekai- 
son, 3 CL & F. 693. 

42. Hearing of Appeal. — On the day ap- 

pointed for hearing an appeal, when 
its competency also was first to be 
argued oy one counsel at a side, 
pursuant to an order of the House, 
the respondent's counsel appeared 
at the bar, and, no counsel or agent 
appearing for the appellant, prayed 
that the appeal be oismissed. The 
House reqmred him to open a primd 
facie case against the appeal before 
they would dismiss it. — /Voter v. 
Gordon, 3 CL & F. 718. 

43. Costs — f^Vioud.— Where a reqwndent 

did not appear to support a judg- 
ment of the Court below, this House 
reversed such ju^bment, but did 
not give the appel£int the ocets of 
thei4[>peaL 

QiMSftf, whether such costs mi^t not 
be given in a case where there was 
ground to impute fraud on the pari 
of the respondent ?—iramidoi» t. 
i;tl%'o^,4OL&F.20. 

44. Hearing of Appeal^Beplg.^Yniean a 

case has been ordered oy the Appeal 
Committee to be argued before the 
House upon the question of the 
competency of the appeal, the House 
may or no^ at its discretion^ permit 
a reply. 

An appeal on a mere point of practice 
is not competent. 

Where a Court has treated one of its 
own proceedings as merely inter- 
locutory and not final, that circum- 
stance is decisive of the nature of 
such proceeding.^JFVmer v. How- 
dot, 4 a & F. 25. 
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45. Settlemeni under Order of iks CourL-^ 

A settlement fnuned by the order of 
the Court, thooffh not actually exe- 
cuted, waa acted upon hj the Court 
by aeveral orders made in the cause 
in which such settlement was di- 
rected : 

Held, that it could not afterwards be 
▼aried. — Hodgene v. HodgenSj 4 CI. & 
F.323. 

46. Dieminal qf Appeal^ Coets.^'Whexe 

an appellfldit. after receiying indul- 

Snoe from, tne House, upon terms, 
Us to comply with the terms, or to 
appear on the day appointed for the 
bearing, his appeal will be dismissed 
with costs, upon motion, on behalf 
of the respondent, without requiring 
him to present a petition for the pur- 
pose. — Mahon T. /nm, 4 CL « F. 

47. OpposiHon to Claim qf Peeraqe.-^F.^ 

wnoae petition to the King claiming 
the barony of Slane as heir male, was 
referred to the Attomey-Gkneral, 
but no report made thereon, was, 
upon petition to the House of Lords, 
and a statement by the Attome^- 
€tonearal to the Committee of Privi- 
leges, admitted to appear by his 
counsel and agents to oppose B.*s 
claim.— TAeiS/and Peerage, h CL& F. 
23. 
If in a daim of peerage, an important 
question of law arises, the Com-' 
mittee will depart from the ordinary 
rule, and hear two counsel on ea<m 
Bide. — Id, 

48. Beading of Documenta noi in BUI of 

ExcepkoM, — A bill of exceptions 
tendered to the direction given by 
the judge to the jury, set forth the 
pleadings and evidence, and then re- 
ferred to a lease, part of which was 
inserted by way of extract. The 
judgment of the Court on the bill 
of exceptions having been brought 
up by writ of error to this House, 
the counsel for the plaintiff in error 
proposed to read a part of the lease 
not extracted into the bill of ex- 
ceptions : 
Held^ that they were not at liberty to 
do 90,'—Gahoag v. Bdher^ 5 CI. & F. 
157. 

49. Deene by Coniai^.— On a notion in 
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the Court of Chancery for a new 
trial of an issue, the parties by 
their counsel consented to take the 
Lord Chancellor's decree on the 
evidence taken on the former trials, 
in order to avoid farther expense 
and deh&y : 

Held, that such decree was subject to 
appeal to this House. — Morrie v. 
Daviee, 5 CL & F. 163. 

50. Order qf Hearing, — ^Where ^.presents 

a petition of appeal, and B, presents 
a counter-petition, praying that the 
former may be disnussed as incom- 
petent, B. is entitled to begin, on 
the argument as to the competency 
of the appeaL— (Tricw y. Forbee, 5 
CL&F.356. 

51. Notice. — ^Where there are several co- 

heirs to a dignity, and some only 
claim it, they must give notice to 
the other8.-«Fau« Peerage, 5 CL & 
F. 626. 

52. Hearing CouneeL — ^Although the judges 

attend to assist the Ix>rds, yet if, 
after hearing the case made for the 
plaintiff in error or appellant, no 
doubt is entertained by any of them 
that the judgment of the Court 
below was right, the Lords will not 
hear the defendant or respondent.— 
2^ King v. JoAsmou, 6 CL & F. 41. 

53. AeeowUtoiihBeiU^OoBie,— The otdet 

to take an account with rests^ is al- 
ways a matter entirely discretionary 
with the Court on a consideration of 
the cJrcumstanoea.— Cbtirt v. Bobarte. 
6 CL & F. 65. 

An original appeal may be dismissed 
without, ana a cross appeal dismissed 
with costs, according to drcum- 
stances.— /dL 

54. OheervaHone an Inadmunble Evidence. 
—Documents put before the House 
by a claimant, althou^^ not admitted 
in evidence, held to be fit matter for 
observation by his adversary's coun- 
sel to prevent prejudice. — Earl of 
BoMOommorie CUnm^ 6 CI. & F. 97. 

55. PoHMt— 7uiM of Appeal^QhDrfend- 

ante^PartnerB'^Eindenoe. — SembU^ 
a bill to set aside a purchase may be 
maintained by some partners of a 
company, including the actual pur- 
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cbaaen, wiihont maldiig all the 
partnen parties, against a vendor 
who is not a partner, et vice vena. — 
AUwood ▼. SmaU, 6 CI. & F. 232. 

Semhle^ an order to amend after repli- 
cation, by oonverting a plaintiff into 
a d^endant, though opposed by the 
defendant, is consistent with the 
practice of the Ooort of Exchequer. 
— /d. 

All objections to the form and com- 
petency of an appeal to this House, 
should be made before the appeal is 
set down for hearing, so that it may 
be referred to the Appeal Ckxmmittee. 
— W. 

Although the time for appealing from 
an interlocutonr order in a cause 
has expired, stifi, if the final dedree 
is appealed from in time, the right 
to appeal from the order is saTed.— 
Id, 

The answer of one defendant cannot 
be read for a oo^ef endant, either as 
eyidenoe, or to show what the issue 
is between the latter and the plain- 
tiff, except where a defendant has 
becoi in partnership with a plaintiff, 
and in that case his answer may be 
read for the co-defendant, as an 
adnuBsion or declaration in partner- 
ship transactions. But if not ren- 
dered in the €k)urt below, it cannot 
regularly be read on appeal— /d. 

This House may, under circumstances, 
depart from tiie general rule, and to 
satu^ its conscience, look into in- 
struments that were not tendered to 
the judge who made the decree 
appealed against. — Id. 

56. Mcai^ ParHet charged wUh Fraud — 

IsBues, — Where a plaintiff in a bill 
chargiuff fraud against a defendant, 
joins otiier person as parties defend- 
ants who might otherwise be wit- 
nesses for the principal defendant, 
the House of Lords will, on appeal, 
order issues to be directed, and tnoae 
persons to be examined on the trial 
or their depositions to be read if 
they have been examined in the 
cause and died before the trial of 
the issues. — Rhodee v. De Beauoair, 
6 CI. & F. 632. 

57. Stay of fieeouliofi.— Notice of an ap- 

peal does not stay interim execution 
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of the decree ; that is entirely in the 
discretion of the Court. — Gordon t. 
Clyne, 6 d & F. 539. 

Where a reqwndent has not appeared 
to an appeal until it is appointed for 
hearing, ne maj still, by leaye of the 
House, lodge ms printed cases, and 
at the same time be heard at the 
bar in support of the decree; but 
although he has a dear case on the 
merits, and the appeal is dismissed, 
he will not be allowed his costs.— /i. 

It is not a valid objection to a warrant 
for interim execution for costs, that 
the party obtaining it sued in forma 
fauperia, or that he did not lay 
Defore the Court, with his petition 
for the warrant, a printed copy of 
the appeal to the House of liorda, 
the Ajct 48 Geo. 3, c. 15, requiring a 
copy only to be produced. — Id. 

6B.PraeUce m Divorce BiU$.—Jn suing 
out a diToroe bill, the Standing Order 
(No. 141), requiring the petitioner 
to produce a record of a judgment in 
an action for criminal couTersation 
against the adulterer, will be dis- 
pensed with, where it is shown that 
such action was impracticable.— 
In re Ooode 6 CI & F. 567. 

59. DRwrce.— The production of a record 

of a jud^ent at law for criminal 
conversation was also dispensed with 
in this case, where during a vplnntaij 
separation of the petitioner and his 
wife, she committed adultery, of 
whidi he was not informed till after 
the death of the adulterer. — In rs 
Lardner, 6 d & F. 569. 

Held also, that a lapse of nine yeaa 
from the admitted disooyerr, and of 
19 years from the fact of tne wife's 
adultery, was not a bar to the peti- 
tioner's right to a diyorce d vinculo^ 
he having shown that he was not 
able, for want of funds, to apply to 
Parliament sooner. — Id. 

60. Firet Verdict on Second Trial-^'Wheftn 

a Court of Equity directs that a new 
trial of an issue should be had, the 
▼erdict on the first trial need not be 
set aside, as it forms no ground for 
any subsequent proceedings of such 
Court Nor ou^ht either ipatrty to 
be allowed to siYe such yerdict in 
eyidence on Uie second trial — 
dOomwrr. Jfa&me,6Cl. k F. 572. 
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61. Neeeuary AppUcation to Court Below, 

— The House of Lords will not give 
relief to an appellant aj^st an 
order of which he complains by his 
petition, unless he has taken the 
proper course to obtain relief in the 
Court below. — Tommof v. While, 
GGL&F.786. 

62. Oppo$Uion to Claim of Peerage, — 

Coheirs of a peerage in abeyance will 
be allowed, on petition to the House, 
to appear b^ counsel before the 
Lords' Committees for Privileffes, to 
watch the evidence on behalf of a 
daimant whose petition to the Crown 
is referred to them ; but if he claims 
the dignity he must petition the 
Crown. — Oamoy'B Peerage. 6 CL & 
F. 789. 

63. EnrolTnerU^Behearing.^AnardwhAY' 

ing been obtained for a rehearing, 
upon amotion to discharge it on the 
ground that the decree was enrolled, 
the Lord Chancellor of Ireland or- 
dered the enrolment to be opened, 
without any application to vacate 
it ; then rdieaza the cause, and de- 
creed: 

Held, that the orders and proceedmgs 
were irregular; that although the 
openiapf of an enrolment is in the 
discretion of the judge, with which 
a Court of Appeal would not inter- 
fere, still that oiscretion ought to be 
regulated by precedent and autho- 
rity. — Sheehy t. Lord Muekeny, 7 CL 

Upon a rehearing, a party is not bound 
by untrue recitals, inserted by mis- 
take in the former decree. — Id, 

64. Procedure Below, — The House of 

Lords will, on appeal, interfere with 
the practice of the Courts below in 
respect of procedure, when the form 
of procedure admitted below appears 
to be incompetent, and to lead to 
dangerous results. — Fleming y. jDu»- 
2op,7CL&F.43. 

65. Partner hound hg hie own Delays-Form 

of Judgment,^ Semble^ that a partner 
who was not a participator in the 
delict, was legaUy entitled to indem- 
nity jorom those who were, although 
he consented to the penalty : 
But held, that by having omitted all 
opportunities of taking a decision on 
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the legal question in the Court 
below, and being unable to appeal 
against the verdict, he was precluded 
from having a decision on that 
question from the House of Lords. 
^Campbell v. Campbell, 7 CI. & F. 
166. 

The summons in the action having 
claimed a certain sum from the de- 
fenders jointlj^ and severally, and 
the verdict having found them simply 
indebted, or in a different sum as 
UbeUed : 

Held, that there is no inconsistency 
between that and the judgment 
decreeing against the defenders 
jointly and severally, for payment of 
the sum so found libellea. — Id. 

66. Party hound by Issue. — A party after 

failing in the defence set up by his 
answer, is not to be permitted to 
try another defence depending on 
matters not put in issue by the 
answer, and which, therefore, his 
adversary had no opportunity of 
disproving. — Persse v. Persse, 7 CI. 
& F. 279. 

67. Delay^New Mailer,— li requires a 

very strong case to induce the Lords 
to reverse a decree nine years after 
its date, especially if that decree 
estabUshed no fact, adjudicated no 
right, but merely directed proper 
inquiries to obtain information for 
the Court, and the objects of it were 
exhausted, the appeUant himself 
having joined in the inquiries and 
tttiled.'— Copland v. Toulmin^ 7 CL 
&F.350. 
It is irregular by an exception to a 
report, to riedse a proposition foreign 
to the subject matter of the report 

68. Adequate Consideration — Heir. — A 
person seeking the benefit of a deal- 
ing with an heir expectant, for his 
expectandes, must show ^ that he 
gave him an adequate consideration, 
which is the fair market price at the 
time of deiding, and not the value 
according to the calculations of 
actuaries on the tables. — Aldborough 
{Earl of) V. Trye, 7 CI. & F. 436. 

The rule that a fair price is to be 

given, is sufficient protection to an 
eir expectant or reversioner ; but 
B 
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tbe rule of full value would not be 
any protection, as in that case they 
could not deal with their expectan- 
cies or sell their interest at all. — 
Aldborough {Earl of) v. Trye, 7 CI. 

6 F. 436. 

A sale by public auction is within the 
proper rule, on the plain |>rinciple 
that the sum which the thing will 
f etdi is the sum which it is worth. — 
Id. 

A party comes too late to complain of 
a decree after joining in the inquiry 
directed by it, and the result is 
against him ; and he is not entitled 
to question the Master's report after 
it is confirmed, haying taken no ex- 
ceptions. — Id. 

69. FrinUd Cases — Counsel. — It is im- 

proper to print in the cases or appen- 
dix, the interrogatories in a bill or 
other unnecessanr matter. — Booth v. 
Bank of England, 7 CI. & F. 509. 

If the second counsel for an appellant 
cannot attend in his turn, the House 
will hear him afterwards in reply to 
the respondent's counsel, but will 
confine him strictly to the reply.*-* 
Id. 

70. Hearing of A^^eal. — ^An appeal was 

called on in its regular course ; the 
appellant's counsel were not present, 
but he appeared in person. The 
House would not dismiss the appeal 
but allowed it to stand over, ana 
ordered the appellant to pay the 
costs of the day. — Godson y. Hall, 

7 CI. & P. 549. 

11,RemU — Inquiry. — By a settlement 
made on the marriage of A., certain 
premises were assigned to trustees 
for his use for life ; and power was 
also given him ** to raise by deed, 
mortgage, or any other writing, a 
sum of 1000 Z. to be applied to any 
purpose that the said A. should 
please, but the same was not to be 
raised by way of sale of the said 
lands.'* A. raised the 1000^ by 
way of mortgage of the settled 

S remises, and afterwards became 
ankrnpt; his assignee sold his 
interest as such assignee in the 
settled premises, to B., who also 
purchased the mortgage. A. after- 
wards died. The Court below hay- 
ing directed an inquiry into the 
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value of the estate at the time of 
the assignment, and the amount of 
^.'s interest therein, this House re- 
versed the order directing such in- 
quiry, and, without making any 
order, remitted the case with the 
declaration of what were the nature 
and extent of B.'s rights, leaving it 
to the Court below to carry that de- 
claration into effect. — Simpson v. 
aSuUivan, 7 a. & F. 550. 

72. JBepfoettf^r.— The Court bek)W in which 

the action is brought may award a 
repleader, but a Court of Error 
cannot award it^Gurgnne v. Bumdl, 
7 CI. &F. 572. 

73. Remit with /n^iry.— The House, in 

remitting a case for inquiry on a 
main question, will, to save delay 
and expense, direct inquiries on 
other questions consequential upon 
the probable finding on the main 
question.— >/acA»on v. Jackson, 7 CI. 
&F.977. 

74. Whai MaUets tnag he Discussed.^ 

Matters not printed in the papers 
cannot be made the subject of argu- 
ment before the House.— ITQiii V. 
0'i?VraW,8CL&F. 30. 

The House, in remitting a cause to 
the Court below to carry its direc- 
tions into effect, will, where neces^ 
sary, not merely declare the principle 
of its order, bat state these direc- 
tions f uUy on the face of the order. 

75. LegUimacy^Infani^-'Issm.'^On abiH 

to carry the trusts of a will into 
effect, two questions were raised, one 
of law, on the construction of the will, 
the other of facts as to the plainitfTa 
le^timacy, to be ascertained by thtt 
trial of an issne : 
Held, that the judge exercised asoond 
discretion in directing the issue 
first, and declining to decide the 
question of law until the plaintiff 
established his right to ask for that 
decision, by showing that he filled 
the character he had assumed. 

Quwre, whether Lord Eldon meant 
what is ascribed to him, as approv- 
ing the contrary practice in Gordon 

. V. Gordon (3 8w. 468) ?— ifa&Jie Y. 
Malone, 8 CI. & F. 179. 

Where a plaintiff claimed as heir 
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male of JR, if., stating in bis bill 
that be was E, AfJ'a eldest son, bom 
after his marriage witb plaintiff's 
mother, and naming a specific date 
of the marriage : 

Held, 1st. That the question of plain- 
tiff]s legitimacy would be satisfac- 
torily determined by an issue in 
terms, " to try whether he was the 
heir-at-law of R. J/.," &c. — Malone ▼. 
Malone, 8 CI. & F. 179. 

2nd. That although a marriage of the 
date stated in the bill, and proved 
by the depositions of the witnesses 
in the cause, disproved the plain- 
tiff's title, and a marriage of a 
different date, establishing his legi- 
timacy, was proved by the same 
witnesses at the trial of the issue, 
these were not sufficient .gronnds 
for dismissing the bill without 
farther investigation, it appearing 
that the witnesses on both occa- 
sions deposed correctly to the main 
facts, but were under a misappre- 
hension of the dates. — Id, 

Where a Court of Equity directs an 
issue in a cause to which there are 
many parties, and select some to 
have the conduct of the triid, giving 
all leave to attend, ail the parties 
are bound by the result. — Id. 

An order, directing an issue ''with 
the consent of all parties in the 
cause," is erroneous, so far as it 
purports to be with the consent of 
an infant party. — Id. 

Qucare, whether if the infant gave con- 
sent, he is bound by it ? But if the 
order for the issue is a right order 
to be made, if the infant had not con- 
sented, it is immaterial whether he 
ought to be bound by the consent 
or not ; especially as he was relieved 
from the effect of the consent, by 
being allowed, on coming of age, to 
make a new defence. — Id. 

Qucere, whether it is clear on the autho- 
rities, that an infant def end&nt, in 
a case such as this, is entitled, after 
coming of age, to put in a new 
answer and make a new defence? — 
Id. 
76. Hearing — CoiU. — If a party should 
make default on the day appointed 
for the hearing of his cause, he must 
pay the opposite party not in de- 
fault, the costs, of the day ] and if it 
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should appear that he has not in- 
structed counsel for that day (not 
intending to appear in person), his 
cause may be struck out of the list. 
^Flight V. ThomoB, 8 CL &F. 231. 

77. Where respondents have different 

defences, the House wiU hear two 
counsel for one on the whole case, 
and two for the other on the points 
wherein their defences differ. — Home 
▼. PHngh, 8 CI. & F. 265. 

78. Objediotu on Appeal-^The House will 

not permit parties on appeal to raise 
objections which they did not raise 
in the Court below.— ATiy v. Mar^ 
«/4a//,8Cl. &F. 245. 

79. Powers of a Court of Etiuity. — ^It is 

desirable that Courts of Equity 
should have more power to compel 
a plaintiff, on dismissing his bill, to 
do justice to a defendant ; but in 
some cases justice would not require, 
nor would it be for the party*s 
benefit, that the relief he asked 
should be granted ; such relief, if 
just and beneficial, could be given 
by the decree of dismisiial, but ought 
to be made on special application. 
^Haig v. Homan, 8 CI. & F. 321. 

The mere propriety of a former decree 
cannot be questioned by bill of 
review ; it is only where there is 
error on the face of it that such a 
bill can be sustained.— /d 

80. Specific Performance — Cau$e and Orosa 

Cfcttwe.— Courts of Equity do not 
decree specific performance of in- 
complete gifts. — Callaghan v. Qil" 
lagh^n, 8 01. & F. 374. 

Inadequacy of value is not an objection 
to decreeing specific performance, 
unless the inadequacy is so great as 
to prove fraud, or that the parties 
could not have intended to execute 
the contract. — Id. 

Where there are a cause and a croei 
cause, and the decree in the cause 
only is appealed from, the cross 
cause is m no respect before the 
House. — Id. 

81. MuUifariousness. — It is difficult to lay 

down rules as to multifariousness 
applicable to all cases, but if a case 
is an entire case as against one 
defendant, an objection for multi- 
fariousness cannot be made by 
b2 ' 
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Bnoiher defendant who is connected 
only with some portion of the whole 
case. — Farr v. The Attorney General, 
8 CL & F. 409. 

82. EnrolmerU.'^The House of Lords will 
not hear an appeal against any decree 
or order of any branch of the Court 
of Chancery, unless it has been en- 
ToUed.'^Andrewee y. WtMou, 8 CL & 
F. 467. 

Where an appeal against a decree and 
orders came to be heard, and the 
respondent's counsel took a pre- 
liminary objection that thev were 
not enrolled, the House, under cer- 
tain circumstances, has allowed the 
appeal to stand over for that pur- 
pose, without ordering the appellants 
to pay tiie costs of the day.— M 

6^. Delay -^Technical 0^'ee<um«.— The 
first decree in certam suits which 
had been in existence for some 
years was made in the year 1813 ; the 
litigation went on, upon the footing 
of that decree, between the parties 
and others interested in the same 
transactions, until 1838^ when a de- 
cretal order for the reyival and 
execution of all former decrees and 
orders was made. These decrees 
and orders, and the final decretal 
order of 1838, were appealed against : 

Held, that after such a delay, and 
under such circumstances, this House 
would not set aside anv of the de- 
crees or orders upon technical objec- 
tions which did not affect the merits 
of the etae,-^ Lawrence t. Blake, S 
CL&F.504. 

84. Where a decretal order, which wasnot 
alleged to be made on the appear- 
ance of all the proper parties, di- 
rected the revival and execution of 
several preceding decrees and orders, 
but the suit in which it was made 
was regular, for some purposes at 
least, the House reversed it, with di- 
rections, and remitted the case to 
the Court below, to deal with the 
suit so as to advance the justice of 
the case, regard being had to the 
decision of this douse as to the 
earlier decrees and orders, the 
validity of which the House had sus- 
tained.— /</. 
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85. DismieeaL—YnieTe no appellant ap- 

pears to support an appeal, the only 
order the House can make, will be 
to dismiss the appeal for want of 
prosecution, with costs.— jSoaii2ini T. 
Ueher, 8 CI. & F. 561. 

See Martin v. D'Arcy, 3 H. L.Ga«. 
698. 

86. Decree—ImMeachingSecuritiee. — ^Where 

a plaintiff claims the full amount of 
securities, and the defendant offers 
to pay a part only, alleging an 
equity against the residue, a decree 
giving the plaintiff an option to ao- 
cept the offer, or have his bill dis- 
missed, is irregular, as it does not 
declare whether the plaintiff is en- 
titled to the whole sum or to part 
only.— Oir^ v. Palmer. 8 CL & F. 
668. 

The proper course would be to make a 
decree giving effect to the seourities 
to the extent of the whole sum due 
on them, but without prejudice to 
the defendant's right to file a 
cross bill to assert his equity.— /dL 

To enforce a defendant's equity by im« 
peaching securitks, a cron bill is 
necessary according to the practice 
in Enaland; but temble^ it may be 
done by answer in Ireland, — Id. 

87. Supplemental Cases. — Supplemental 

cases need not be lodged upon reviv- 
ing an appeal, which became abated^ 
after a full hearing.— iToJ/terv.lWe, 
9C1.&F.1. 

88. Decree is ^nnst^ ^Sbti.— Decree dis- 

missing a bill for arrears of an an- 
nuity on the ground of presumed 
satinaction and lapse of time» varied 
by directing the bm to be retained 
for 12 months, the plaint^ to be at 
liberty to establish her claim in an 
action at law.— JToioort&v. Bostock. 
9 CL & F. 69. 

89. Dismissal--- Cb<<«.— Where no paKy 

appears when an appeal is called on 
for hearing, it will oe dismissed for 
want of prosecution, without costs 
on either side.— SAer^unM v.MMk" 
ton, 9 CL & F. 72. 

90. Enrelmeai,'--The House will not hear 

an appeal against any order or de- 
cree of the Court of Chancery that 
is not enroUedi if the objection is 
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taken. And if the appeal be against 
a stale order or decree, time to en- 
rol it will not be granted unless the 
merits appear to be with the ap- 
pellant. — Bivadhurst v. TunnicllS^, 
9C1.&F.71. 

91. Z>i«mMfa/.— Where no person appears 

on the part of the appellant, when 
his appeal is called on, and the agent 
onl^ of the respondent appears, al- 
leging that he had retained counsel, 
and praying that the appeal be dis- 
missed with costs, it will be dis- 
missed with costs. — Murphy T. Cbn- 
tewy, 9 CI. & F. 73. 

92. CMt$, — An appellant had, under the 

decree of the Court below, paid the 
costs of a suit. That decree was 
reversed in this House, and the bill 
against the appellant ordered to be 
dumissed with costs. This House, 
however, would not make an order 
for him to be repaid such costs, but 
left him to apply to the Court be- 
low on the judgment now pro- 
nounced.— CYarib ▼. Smith, 9 d. & 
F. 126. 

93. CounseTi Beph/.^Where the Cr6wn 

by any of its officers, is a party res- 
pondent in an appeal, it is not the 
usage of the House of Lords to 
allow the counsel for the Crown a 
genend reply, after the reply for the 
appellants. — Lord Advocate ▼. Lord 
Danglas, 9 CL & F. 174. 

94. Inquiry a$ to Value, — W, C. being 

seised in fee simple of divers parcels 
of lands and other hereditaments, all 
subject to an annuity for the life of 
his mother, and to a portion for his 
brother, mortgaged one parcel, and 
sold others. Under a decree for raising 
the portion, afterwards made against 
W, &., several parcels of the then un- 
sold lands, including the mortgaged 
premises, were sold in the Master's 
office subject to the annuity, but the 
deeds of conveyance to the pur- 
chasers did not state whether exclu- 
sively subject thereto, or rateably 
with other parcels that still remained 
unsold. The mortgagee's represen- 
tative filed a bill against theee pur- 
chasers and TT. C f or an indemnity 
for the mortgage out of the unsold 
lands, free from the annuity, charg- 
ing that, by agreement between these 
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defendants, the parcels sold in the 
Master's office were to be exclusively 
subject thereto, and on that account 
produced less by the value of the 
annuity than if they were sold sub- 
ject thereto rateably with the par- 
cels that still remained unsold. 
There was no proof in the cause of 
the alleged agreement : 

Held, that a decree directing inquiries 
as to the value of the parcels sold, 
to be made by the Master was erro- 
neous, as such inquiries were imma- 
terial to the issue between the 
parties ; and that the bill ought to 
have been dismined with costs, with- 
out prejudice to any bill that might 
be afterwards filed for apportioning 
the annuity on all the lands origi- 
nally charged therewith. — Sireev, 
Kinoan, 9 CI. & F. 716. 

95. Exceptiona — Misdirection — Patent. — 

If upon exceptions to the judge's 
charge to the jury, the superior 
Court should see that there was a 
misdirection, calculated to mislead 
the jurors in their verdict, the Court 
has no discretion, but must allow the 
exception, and direct a new trial, 
even though the verdict may be 
right. — Househill Coal Company v. 
Neil$on,9Ci8cF,7BS. 
Secue, in case of a motion for a new 
trial on the ground of misdirection. 
— M 

The 5th section of the Act 5 & 6 WUf. 
4, c. 83, requiring a defendant to an 
action for infringing a patent, to give 
the plaintiff notice of the objections 
on which he means to rely at the 
trial, does not apply to Scotland, the 

Sractice there, of confining the evi- 
ence at the trial to the averments 
on the record, being a sufficient pro- 
tection against surprise : 

Held, that the want of such averments 
on the record cannot be supplied by 
a notice of objections lodged in pro- 
cess.— /<!• 

96. Cb«te.— Where a judgment of the 

Court below is reversed in tiiis 
House, and the House pronounces 
the judgment which ought to have 
been pronounced in the Court below, 
the effect of such judgment is to give 
to the appellant the costs of the suit 
in the Court below, which he would 
r3 
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baye had there, had the proper judg- 
mont been pronounced in the first 
instance in that Oonrt. — Mackersy v. 
Eamsays, 9 01. & F. 818. 

This Honse neyer giyet costs acainst 
a party coming to sustain a decree 
in nis ^your. — Id, 

97. Appeal in Violation of Agreement, — 
A cause bad been heard in the Conrt 
of Chancery in Ireland, and a decree 
made ; the cause was re-heard, and 
the decree affirmed. The party who 
bad f ulcd in the suit petitioned for 
a second re-hearing, and undertook 
not to appeal from the decision of 
the Lord Chancellor on such re- 
bearing, but to abide by it. The 
Lord Chancellor affirmed the origiual 
decree, and in the last decree set 
forth the uudertakiug in conse- 
quence of which he had re-heard the 
cause. The party who had given 
the undertaking brought an appeal. 
The Lords, in their discretion, re- 
fused to hear it. — Woodmaaon v. 
Doyne, 10 CI. & F. 22. 

See Farrell v. Gleeson, 11 CI. & F. 
702. 

98. Infant Ward of Court. — Qu(ere, 
whether the bill filed to make an 
infant a ward of Court, ought not to 
allege some right or claim of the 
infant to property within the juris- 
diction ?-'John9tone y. JBeatUe, 10 CI. 
& F. 42. 

99. CounseVs Signature to Appeal — ^The 

Standing Order No. 58, directing that 
** no counsel shall sign an appeal to 
this House unless he was of counsel 
in the same cause in the Courts 
below, or attends as counsel at the 
bearing at the bar of this House,*" is 
not to be departed from, although 
there may be exceptions allowed. — 
Frice y. Seeley^ 10 CI & F. 28. 

100. Jxtdges^ Opinions, — The House of 

Lords has a right to require the 
judges to answer abstract questions 
of existing law. — Macnaghten'e Case, 
10 01. & F. 200. 

101. Point Eaised on Appeal— XJpon appeal 

against a decree dismissing a bill, the 
respondent may, in supporting tho 
decree, raise points in his case, and 
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arguments that were not raised in 
the Court helow.^WitJiy y.Mangle$^ 
10 CL & F. 216. 

102. Hearing of Counsel'-Jn a case where 

a private party had presented an ap- 
peal, and the Attorney General, on 
behalf of the Crown, had presented 
a cross appeal against the same de- 
cree, the counsel for the private 
parly were heard continuously on 
both appeal and cross appeal, and 
then the counsel for the Crown were 
heard on both, and the senior counsel 
for the private party was heard in 
a general reply, though the case was 
one in which, being a matter of 
revenue, the Crown was directly 
concerned. — Drake v. The Attorney 
General, 10 01. & F. 257. 

103. Practice in Crown Escheats. — Semhley 

The Courts lean strongly towards 
applications for farther investiga- 
tion, in cases in which property &lls 
to the Crown, as that generally 
happens, not from want of next of 
kin, but from failure of legal evi- 
dence of their title.— Rohson v. Ths 
Attorney General, 10 01. & F. 471. 

104. Hearing of Counsel. — It is an inflexible 

rule of the House to hear only two 
counsel for each party in any one 
case ; and the House will not avoid 
the effect of this rule by permitting 
one senior and one junior counsel to 
be heard in the opening, and a third 
counsel to reply. — The Queen v. 
milis, 10 a. & F. 634. 

106. Discretion of the Judge. — ^A Court of 
Appeal is not disposed to disturb a 
decree which depends on the discre- 
tion of the judge, and not upon 
principle. — Ironmongers Company v. 
The Attorney General, 10 cL & F. 
908. 

106. Costs — Form of Judgment of the House. 
— A declaration consisted of two 
counts. The defendants pleaded six 
pleas, four to the first, and two to 
the second count. The plaintiff de- 
murred specially to the third and 
fourth pleas, and generally to the 
sixth plea, and took issue on the 
others. The Court of Common Picas 
gave judgment for the plaintiff on 
all the demurrers. The cause went 
to trial on the issues, and a verdict 
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was found for the plaintiff on the 
issues raised on the first count ; as 
to the issue on the second count, the 
jurors were discharged by consent ; 
judgment was afterwards entered 
for the plaintiff. On a writ of error, 
the Exchequer Chamber affirmed the 
judgment of the Common Pleas, ex- 
cept as to the demurrer to the sixth 
plea, which plea the Exche(}uer 
Chamber declared to be a sufficient 
answer in law to the second count ; 
a general order was made for the 
defendants to pay costs to the 
plaintiff, but no order was made to 
except out of the general costs, the 
eosts of the sixth plea and the de- 
murrer. The Exchequer Chamber 
awarded to the plaintiff costs under 
the statute for delay in the execu- 
tion of his judgment, by reason of 
the writ of error : 

Held, that the Court of Exchequer 
Chamber ought not to have awaixled 
the costs under the statute, and 
ought to have excepted the costs of 
the sixth plea out of the general 
costs awaited to the plaintiff. — 
Bourne v. Gatliff, 11 a. & F. 45. 

This House pronounced the same 
judgment which the Court of Ex- 
chequer Chamber ought to have 
pronounced. — Id. 

107. Evidence in Reply. — In a claim of peer- 

age where evidence has been pro- 
duced for the purpose of establishing 
a certain point, the party who has 
produced it will not, riiould the 
Crown call evidence of a contradic- 
tory kind, be allowed to produce ad- 
ditional evidence confirmatory of 
the first. — Sussex Peerage Case^ 11 
CI. &F. 85. 

Before the claimant's junior counsel 
summed up the evidence, previously 
to the opening of the case on the 
part of the (>own, the counsel for 
the Crown were required by the 
Committee to declare whether they 
would, or would not, call evidence on 
a question of foreign law, so as to 
enable the claimant's counsel to 
determine whether they would then 
(as they could not afterwards) pro- 
duce any additional evidence on that 
question. — I^, 

108. The 66 Geo, 3, c. 87, is repealed by 
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the 1 & 2 Vict c. 37 ; and this 
latter Act applies to the Court of 
Queen's Bench, as well as to the 
Courts of Assize and Quarter Ses- 
sions, in Ireland,^0'Connell v. The 
Queen, 11 CI. & F. 156. 

The Court of Queen's Bench in Duhlin 
in Hilary Term, made an order for 
a trial at bar in that term ; and ano- 
ther order declaring that, in case the 
trial should not terminate before 
the end of the term, the next and 
every sncoeedinff day until the first 
day of the foUowing term, or so 
many days as should be necessary, 
should be appointed for the continu- 
ation of such trial ; and that every 
day so appointed should be deemed 
a part of the Hilary Term : 

Held, that this order was properly made 
under the authority of 1 & 2 IViU. 
4, c 31, B. 3, and had the effect of 
duly continuing the trial during the 
days appointed. — Id. 

After that order, which was entered on 
the record, a continuance was also 
entered from the day in vacation 
on which the verdict was found, un- 
til the following term : 

Held, that there was no discontinu- 
ance.~/c^. 

Several defendants charged in one 
indictment with different, illegal acts, 
severed in their defence ; and, being 
convicted and sentenced to different 
punishments, brought separate writs 
of error : 

Held, that they were entitled to appear 
by several counsel, and that such 
counsel were sevendly entitled to 
reply. — Id. 

The counsel for the Crown, where the 
Crown is the defendant in a writ of 
error, is not necessarily entitled to 
the final reply, though the Crown is 
the real litigant party. — Id. 

109. Notice — Waiver. — In proceeding un- 
der a Railway Act, where the Act 
required a notice to be given, the 
objection arising on account of the 
want of such notice, was held to be 
waived by the party to whom it 
ought to have been given appearing, 
and not protesting against tiie pro- 
ceedings on that account. — Taylor 
▼. Clemsort, 11 CI. & F. 610. 
r4 
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In such a case, parol eTidence of vbat 
was considered, in the lifetime of 
the testator, to be the extent of the 
lands constituting the estate, is re- 
ceivable. — RickeUs v. lijkrqucmd^ 1 
H.L.Caa.472. 

128. Quashing Writ of Error.^U a writ 
of error does not lie in a particular 
cose, the Cour* of Error may pro- 
perly, upon a rule obtained for that 
purpose, order the writ to be 
quashed. — King y. SimmondSj 1 H. 
L. Oas. 754. 

129. Chsts^-Appendix.'-The House will 
not grant the costs of an appeal to 
come out of the estate, upon a mere 
miscarriage of the Court below, 
where the subject of litigation, 
though in the result decided by the 
Court, was one which might have re- 
quired to be tried as a question of 
iact—Piert v. Piers, 2 H. L. Cas. 331 . 

The House strongly condemned the 
custom of each party printing an 
appendix to his case, and desired 
that in future a joint appendix might 
alone be printed. — Id. 

130. Improper Parties, — ^The circumstance 
that an insolvent has been made a 
party to a suit in the Court below, if 
improperly so made, will not entitle 
him to appeal to this House against 
a decree made in that suit.- Rock- 
fort V. Buttershy, 2 H. L. Cas. 
388. 

131. Amending Record Below, — ^Where it 
appeared to the House that a mis- 
take committed by an officer of the 
Court below in entering the judg- 
ment of that Court, was made the 
ground of a writ of error, the argu- 
ments on the writ of error brought 
on such judgment were stopped, and 
the case was ordered to stand over 
to allow the parties to apply to the 
Court below to amend the error. The 
House made this order, after refer- 
ring to the report of the opinions of 
the judges of the Court below, as 
stated in the printed reports of the 
decisions of that Court. — Gre/jory v. 
Brunswick (Duke of) 2 B, It, Cas. 
415. 

132. Fraud^Decree. — If a bill alleses 
fraud, which is not proved, and also 
alleges other matters which, being 
proved, are grounds for a decree, the 
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proper course is to dismiss so much 
of the bill as is not proved, and to 
give so much relief under the cir- 
cumstances as the plaintiff may be 
entitled to. — Archbold v. Commis- 
sioners of Bequests for Ireland^ 2 
H. L. Cas. 440. 

133. Form of Jud^ent, — ^An aUoeutus 
whether " the justices and commis- 
sioners ought not, on the premises 
and verdict aforesaid, to proceed to 
judgment** acainst tbe prisoner, is 
sufficient. The form " judgment of 
death," or " judgment to die," is sur- 
plusage. — O'Brien v. The Queen, 2 
H. L. Cas. 465. 

134. Form of Judgment — Two actions 
were brought in Scotland^ both 
arising out of the same cause. They 
wen oonjoined. The Lord Ordi- 
nary pronounced a judgment which, 
in point of form, applied to one 
only, but which in substance, affected 
both. His judgment was appealed 
against in the Court of Session, 
which made a decree, disposing in 
form as well as substance, of both ac- 
tions : 

Held, that a decree so made, was cor- 
rect. — Burnes v. Pennell, 2 H. L. Ca& 
497. 

135. CostS'-Officers of State in Scotland.-- 
The officers of State in Scotland ob- 
tained a judgment on interdict 
against an individual who had, by 
erecting a wall, encroached on the 
sea-shore, the suit being instituted 
by them solely to protect the public 
right. The judgment of the Court 
below was appealed against and af- 
firmed, but was affirmed without 
costs. — Smith v. Officers of State m 
Scotland, 2 H. L. Cas. 807. 

136. Dissenters — Trust Fund. — A decree 
which declares Trinitarian Protest- 
ant Dissenters alone to be entitled 
to a trust fund, is right in removing 
from the trust such of them as con- 
curred in the misapplication of the 
fund, by allowing Unitarian Protest- 
ant Dissenters to administer it with 
them. — Drummond v. The Attomejf 
General of Ireland, 2 H. L. Cas. 
837. 

137. .Excqiiion Abandoned hut Argued."^ 

An exception which appeared on the 
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face of the bill of exceptions, but 
had been abandoned in the Conrt 
below, was allowed to be aigned in 
this Hoose. — Bain t. Whitehaven 
Railvoay Company^ 3 H. L. Cas 1. 

138. Exceptions — Ela^hmation. — ^A bill of 

exceptions was tendered to a judge's 
direction, and, under the 55 Ueo. 
3, c. 42, s. 7, was signed by him at 
the time of the tnal. The draft, 
thus prepared, was, some months 
afterwards, more formally drawn up, 
and was tendered to him for signa- 
ture. He refused to sign it, unless 
a sentence, exolaininff bis direction, 
was introduced into die bill, and the 
party excepting finally consented to 
its introduction. The biU of excep- 
tions, with this explanation forming 
part of it, was presented to the 
Court: 

Held, that the introduction of this 
explanation was highly irre^lar ; but 
that, being on the record, the Court 
below, and this House, could only 
look to the record, and could neither 
receive an affidavit of the facts, nor 
examine the draft of the exceptions, 
originally prepared and signed. — 
Glasgow {Earl) The Hurlet Alum 
Catnpanyy 3 H. L. Cas. 25. 

139. What Decrees included in an Appeal- 
Judgment here conclusive, — Semble^ 
that a decree appealed from, but not 
adjudicated on farther than the dis- 
missing the appeal generally, may be 
included in a subsequent appeal. — 
Tommey v. Whiie, 3 H. L. Cas. 49. 

Semhle, also, that decrees and orders 
which have not been enrolled, may, 
after any length of time, on being 
enrolled; be brought under appeal, 
with a recent order made in the same 
cause, and duly enrolled. — Id. 

A judgment of the House of Lords is 
conclusive, and cannot be reversed 
or corrected, except by Act of Par- 
liament. — IcL 

140. DiivisavU Vel Non — Second Trial. — 
There is no absolute rule in a Conrt 
of Equity requiring that Court, as 
of course, to grant a second trial in 
an issue of devisavit vel non, when the 
first trial has terminated against the 
heir-at-law, if the judge in equity 
is satisfied that no new light can be 
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thrown on the subject by a farther 
investigation. — McGregor Y. Topham^ 
3H. L.Ca8.132. 
Though there majbe an outstanding 
legu estate, which compels the heir- 
at-law to come into equity, he can- 
' not, on that aooonnt, claim a right to 
have the issue tried a second time, if 
the Court, in the exercise of its dis- 
cretion, should deem the first verdict 
satisfactory. — Id. 

In ever^ such issue the Court of Equity 
requires that all the attesting wit- 
nesses to a will shall, if it is possible 
to procure their attendance, be ex- 
amined.*— /<i. 

141. Trusts — Printing. -'Where trustees 
are directed to pay a certain sum to 
a person for life, and are empowered, 
according to their discretion, to invest 
the trust funds out of which that 
sum is to arise, but decline or neg- 
lect to act, and the assistance of a 
Court of Equity is sought, in order 
to carry into effect the purposes of the 
will, the Court will not, as a matter* 
of course, exercise that discretion, but 
will only act on its established and 
known rules, unless the intention of 
the testator plainly appears to ex- 
clude such a mode of proceeding.— 
Prendergast v. Prendergast^ 3 H. L. 
Cas. 195. 

The costs of the appeal were ordered 
to come out of the estate, but the 
trustee having unnecessarily printed 
certain documents for the hearing 
of the appeal, the costs of such 
printing were disallowed. — Id. 

142. Co«/«.— This House, in overruling 

exceptions which had been allowed 
in the Court below, but which ought 
to have been overruled there, gives 
the costs in the Court bdow. — 
Attorney General v. CoXf 3 H. L. Cas. 
240. 

143. Bight to Begin.— "WhoTQ a petition to 

dismiss an appeal for incompetency 
has been directed by the Appeal 
Committee to be argued at the bar 
of the House, the counsel for the 
petitioner is entitled to begin. — 
Geils V. GeiU, 3 H. L. Cas. 280. 

The petition was dimissed, but^ the 
costs were reserved. — Id. 
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144. Co9ts in Dit>orc(i. — In a suit for a di- 

vorce a mensd et thorOy the wife 
obtained judgment in the Court 
below, with costs. That iudgment 
was reversed by the Loras, on the 
ground that the remedy sought was 
not t)ie proper one : but the inter- 
locutor was allowed to stand, so far 
as it gave the wife the costs in the 
Court below. — Paterson v. Paterson^ 
3H. L.Cas.308. 

The wife, however, was not allowed 
the costs of the appeaL {Qucere,) — 
Id. 

145. Co9U, — A decree was made in 1847, 

directing a reference to the Master 
to make certain calculations on bases 
laid down in that decree. The decree 
was not then appealed against ; the 
inquiry took place in the Master's 
office, and he made his report, which 
the defendants in the suit excepted 
to ; these exceptions were overruled, 
and the report confirmed, but no 
costs were given on either side. After 
all these proceedings had taken place, 
the defendants appealed against the 
decree itself. The decree was reversed, 
and the cause remitted, with direc- 
tions ; but no order was made as to 
the costs incurred in the Court be- 
low between the date of the decree 
and of the appeal, the Court below 
being left to deal with them as it 
might think fit. — Blnchoall Railway 
Company v. Letts^ 3 H. L. Cas. 471. 

146. Practice as to Accounts ^Advancing 

Appeal— Part of a Decree.— The 
House, in disposing of a case where 
there were to be calculations of pay- 
ments on one side and of interest 
on the other, laid down certain 
principles, and desired the parties 
on both sides to furnish an agreed 
statement of facts as to the sums to 
which these principles were to be 
applied. The House required this 
statement of sums to be delivered 
in before the Minutes of the Order 
of the House were given to the 
parties, and refused to hear counsel 
on the subject of this statement 
and of the Minutes. — Birch v. Joy. 
3 H. L. Cas. 565. 

An application to advance an appeal 
for hearing must be made to the 
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Appeal Committee, and not to the 
Ronae.—Birchy.Joy, 3 H. L. Cas. 565. 

Where a party appealed to the Houm 
against a portion of a decree which 
had been made in the Court below, 
and that portion was affirmed, he 
was still at liberty (if within time) 
to appeal against the other portion 
of the same decree.— Z^^. 

147. Opinions of Judges.— The Lords al- 

lowed the opinion of a learned judge, 
who had been present at the hearing 
of the cause, but who was unable to 
attend when the judges* opinions 
were delivered, to be read by one of 
his brethren ; but it was expressly 
declared that this could not be done 
as a matter of couTBe.Sfephenson ▼. 
Bigginson, 3 H. L. Cas. 638. 

148. Dismissal.— In an appeal from a de- 

cree in the Court of Chancery where 
no one appeared for the appellant, 
but counsel did appear for the re- 
spondent, the appeal was, without 
the respondent s counsel beingcalled 
on, dismissed with costs.— i/or^M v. 
D'Arcy, 3 H. L. Cas. 698. 

149. AfHrmanceon AmmdmenL — The name 

of a person who had purchased 
shares in a joint-stock bank was, 
after the stoppage of that bank, 
placed on the list of contribntories, 
but only from the date at which he 
made the purchase. An appeal was 
presented by the official managers 
f^^ainst this qualification of his 
liability. When the case was called 
on, this qualification was, by agree- 
ment, struck out, and the order of 
the Court below varied in that re- 
spect. — Henderson v. Sanderson, 3 H. 
L. Cas. 698. 

150. Affirmance tcithout Hearing.— In a writ 

of error where no one appeared for 
the plaintiff in error, the counsel for 
the defendant in error was required 
to state the nature of the case, and 
the judgment of the Court below 
was then affirmed with costs.— Jones 
V. Cannock, 3 H. L. Cas. 700. 

151. Proceedings in Peerage Claims. — 

Where the Committee for Privil^cs 
required certain evidence in support 
of a claim of peerage, which evidence 
the claimant possessed, but had not 
produced, because it had been sup- 
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poeed that it would be taken as 
produced, on acoonnt of its haying 
been receiyed in a previons churn of 
the same pNeerage, tiie CSommittee 
adjonmed in order to allow its 
production. — The Earl of Lhnough- 
more's Claim, 3 H. L. Gas. 822. 

152. Judgu^ Opinums. — The judges were 
summoned to answer questions of 
law; they differed in opinion on 
these questiona Most of the judffes 
being on circuit, two of their number 
attended on a day fixed by the 
House for receiying the answers, and 
proposed to read answers which em- 
bodied their own opinions and those 
of their brethren. The House ad- 
journed the matter till the judges 
should haye returned from the 
circuit, so as to be able to attend in 
penon, and indiyidually express their 
reasons for their opinions. It was 
also stated that this permission to 
dispense with the attendance of any 
of the judges to whom questions 
had been put, must not be drawn 
into a precedent-^EgerkmY, Brovon- 
&ni7, 4 £L li. Cas. 1. 

153. PremauB Decree. — Where there had 

been a preyious decree, in substance 
. the same as that which was appealed 
against, though made in a different 
suit, and by a different judge, the 
appeal was dismissed with costs. — 
RueeeU y. Dickson, 4 H. L. Cas. 293. 

154. Fraud, — A judgment of this House 

giyen on appeu cannot be reyersed ; 
ut where such appeal and judgment 
haye been obtained by suppression 
and misrepresentation, the House 
will afterwards dischaxge the order 
granting the leaye to appeal, and 
the order constituting the judgment 
thereon.— £r parte White y. Tommeu, 
4 H. L. Cas. 313. 

A decree in Chancery was made in 
January, 1835, and enrolled in May 
of that year. A petition for leaye 
to appeal against it (the proper time 
for appealing haying gone by) was 
presented in February, 1839, and 
refused. The party who was dis- 
satisfied with the decree filed a bill 
of reyiew in 1844. A demurrer to 
that bill, for want of equity, was 
allowed. The order allowing the 
demurrer was appealed against in 
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1846, and in the appeal the orinnal 
decree was expressly complained of. 
In July, 1847, there was a general 
dismissal of the appeal, and the (urder 
allowing the demurrer was spedallv 
mentioned in the order of dismisul, 
but the original decree was not 
mentioned. In 1848 there was a 
petition for leaye to appeal against 
the original decree and certain other 
orders made in the cocrsd of the 
proceedings, but which had not then 
been enrolled, and in the petition it 
was stated that " it appealed by the 
order of July, 1847, that Uie decree 
of January, 1835, had not been 
complained of, and therefore that 
their Lordships had not made any 
dedaration with respect to it,** and 
that "the said decree had neyer 
been adjudicated upon by theix 
Lordships." On this petition, and 
after other proceeding taken, leaye 
wasffiyen to include in the Appeal 
the decree of January, 1835. The 
appeal was heard ex parte, and in 
June 1850, the decree was reyersed : 

Held, that this reyersal had been ob- 
tained by suppression and misrepre- 
sentation, and the parties affected 
by it haying petitioned for relief, 
the House discharged the order, 
ffiying leaye to appeal against the 
decree of January, 1835, and the 
order which had reyersed that de- 
cree. Xo costs were giyen. — Ex parte 
White y. Tommey, 4 H. L. Cas. 313. 

155. Discretion of Churt Below^Married 
TTosian.— It is a matter of discre- 
tion for the Court of Chancery 
whether it will or will not interfere 
by interim order respecting the pro- 
perty of a litigant If the property 
IS in medio (in the actual enjoyment 
of no one), the Court will interfere 
for the benefit of all concerned.*^ 
Ovoen y. Homan, 4 H. L. Cas. 997. 

When a married woman, haying sepa- 
rate estate, is a party to a suit, th^ 
interference will be accorded or 
refused according to the drcum- 
stances of the case. — Id. 

Where the Court summarily interferea 
against the legal possession, it has a 
right to expect a pUintifl to proceed 
with the most complete and honest 
diligence to obtain a decree. Delay 
in his proceedings constitutes an 
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objection to the proposed inter- 
ference.— Oioen V. Homany 4 H. L. 
Cas. 997. 

An objection in respect of parties to 
an appeal mnst be taken before the 
Appeal Committee. — Id, 

V^, Points properly Raised.^ On the 
hearing of a canse, in which the 
qnestion for decision depended on 
the form of the pleadings, and the 
House was of opinion that the 
pleadings would not allow the ques- 
tion to be properly decided, time 
was given, after argument, to allow 
an arrangement between the parties, 
by which the pleadings might be 
altered for that purpose. — Bristol 
(Marquis) V. Boldnson, 4 H. L. Cas. 
1088. 

157. Delay in Hearing,— -The House will 

refuse to allow a cause to stand over 
indefinitely, though upon an under- 
standing that the appeal is to be 
compromised, but will require it to 
be proceeded with in its regular 
turn, or to be withdrawn. — Mayor of 
London v. Comhe, 4 H. L. Cas. 1089. 

158. Decision of this House — Costs, — A 
decision of this House when once 
pronounced in a particular case, is 
conclusive in that case, and cannot 
be reversed except by Act of Parlia- 
ment ; but if the House should after- 
wards be of opinion that an erroneous 
principle had been adopted in the 
nnt case, the House would not be 
bound in any other to adhere to such 
principle.— IFt^onv. JVilson, 5 "El, 
L. Cas. 40. 

One part of a decree was held to be 
sufficiently doubtful to justify an 
appeal against it, but as to another 
part of we same decree, the appel- 
lant having sought to obtain a con- 
struction of articles of agreement 
which he knew not to be justified by 
circumstances, the appeal, beingdis- 
missed, was dismissed with 006tB.*^/ii. 

i59« Form of Entries on the Record-— 
Posted^ d!C, — On the trial in Dub- 
Ua^ ot an action between A, and 
B.^ the judge gave certain direc- 
tions to the jury, to which A, 
objected ; he tendered a bill of 
exceptions, which (according to the 
provisions of the Irish statute, 28 
Geo. 3, 0. 31) was duly signed 


Practice — continued, 

by the judee, and was afterwards 
argued in we Court in which the 
action was brought. That Court 
adopted the exceptions, and ordered 
a venire de novo, and a new trial 
took place, the Court deciding that 
such was the proper course. B. 
did not appear at the second trial. 
On the first trial, the verdict bad 
been given for B, ; on the second it 
was given for A., and judgment was 
pronounced thereon in his favour ; 
B, brought a writ of error, and then, 
finding that the postea and all the 
proceedings relating to the first trial 
had been stiuck out of the record, 
which from the first venire went on, 
with formal continuances only, to the 
second trial and verdict, he applied 
to the Court in which the action was 
brought, to have these omissions sup- 
plied. That Court refused to sup- 
ply them : 

Held, that this mode of proceeding 
was erroneous, and this House or- 
dered the Court in which the action 
was brought to amend the record, by 
entering on the plea roll the first 
trial, the exceptions, and the awaid 
of a venire de novo, — Bank of Ireland 
V. Evans' Trustees. 5 H. L. Cas. 
389. 

Held, also, that B. was not bound to 
appear at the second triaL — Id. 

160. Notice of Injunction. — Queers, whether 

service of notice of injunction on an 
agent, when the principal is out of 
the jurisdiction, can be good service, 
especially when that agent is an 
agent merely for the sale of the goods 
of the principal ? — Corron Company 
V. Maclaren, 5 H. L. Cas. 416. 
Service of notice on one member of a 
corporation is sufficient. — Id 

161. Interest^Master's Reports—Costs,^ 
A suit to administer a will .was 
instituted in 1800; a great many 
delays had taken place ; it is a ruJe 
of equity to give interest, where 
there has been unnecessary and vex- 
atious delay ; but as the House could 
not attribute the delays in this case 
to any particular party in the suit^ 
no interest was allowed. — Torre v. 
Browne, 5 H. L. Cas. 556. 

A party is not prevented from appeal* 
ing against a decree, because he did 
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not except to the Master's report on 
which it is founded. — Torre v. 
Browne, 5 H. L. Gas. 555. 

Where a part of a decree was sustained 
and part reversed, no costs were 
given. — Id, 

162. Mortgage — Surphis.—The holders of 
a roistered judgment may maintain 
a bill against a mortgagee of the 
estate of the judgment debtor, if, 
npon a sale of the debtor*s estate, 
the mortgagee after satisfying the 
mortgage debt, has still a surplus 
in his hands. — Loner. Horlock, 5 H. 
L. Cas. 580. 

The House does not reform a decree 
of the Court below. — Id, 
103. Appellant— Privilege. — Though an 
appellant comes to London long 
before it is necessary to do so in 
order to attend the hearing of his 
cause, so that if then arrested he 
would not be discharged, yet if no 
arrest is made until his cause is 
actually in the paper, he will be dis- 
chaiged out of custody. — Persse v. 
Persee, 5 H. L. Cas. 671. 

164.2/rtr— TTiW.— A biU to establish a 
will against an heir-at-law may be 
maintained at the suit of a mere 
legal devisee not charged with anv 
duty or trust under the will.— Cb«- 
clough V. Boyne, 6 H. L. Cas. 1. 

165. IIeir—Will--Married Women.—ln a 
bill filed by an heir-at-law to im- 
peach a wiU of real estate as having 
been obtained by undue influence or 
fraud, the Court of Chancery has 
a discretion to direct an issue de- 
vieavU vel non, or merely to remove 
obstacles out of the way of the heir 
asserting his legal title. This House 
will not interfere with the exercise 
of that discretion, unless it appears 
that injustice has been or is likely 
to be its consequence. — Boyse v. 
Roasboraugh, 6 H. L. Cas. 2. 

Whether in a trial at law ordered by 
the Court of Equity, there has or 
has not been misdirection, equity 
is not bound bj one verdict, but 
for its better satisfaction may direct 
a new tiiaL^Id, 

Queere, whether a consent to a parti- 
cular form of order can be given by 
a maxried woman ? — Id. 
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Though during her husbaad^s life, and 
after his death, she acted npon that 
order, she was allowed to make it 
one of the grounds of appeal to this 
House. — Boyse v. Eossborough, 6 H. 
L. Caa 2. 

A suit was instituted against a married 
woman and her husband in respect 
of property devised to her. After a 
decree, which among other things 
directed an account, the Master re- 
ported a sum as due from both. An 
order was made on the widow to 

Eay this sum into Court within a 
mited time. This sum was com- 
posed of rents received from the 
property in dispute, before and 
dunng the marriage, and after the 
death of the husband. — Id, 

Qucere, whether such an order couldbe, 
under such circumstances, valid 7-^Id. 

166. Creditors^AMets, — A petition of cer- 

tain persons under the 33 Geo. 2, c. 
14 (/r.), on behalf of themselves 
and all the creditors of an hish 
bank, for administration of assets, 
under the trusts of that statute, is 
informal. It ought to be a petition 
on behalf of all the creditors of the 
persons constituting the bank. — 
a Flaherty v. Macdowdl, 6 H. L. Cas, 
142. 

{FawceU v. Hodges, 3 Ir. Eq. Rep. 232, 
overruled; Hayden v. Carroll, 3 
Ridg. ParL Cas. 545, questioned). — Id, 

167. Appeal. — A disallowance of the 
Master of a claim made under the 
Winding-up Acts, is the subject of 
an app^.— j^mefft v. Nicholls, 6 H. 
L. Cas. 401. 

168. Amending Power-^Eat Sine Die.-^K 

declaration contained two breaches. 
The defendant pleaded not guilty 
on the first breach, which involved 
the whole cause of action. The 
finding was for the plaintiff, and 
the damages were assessed thereon, 
and judgment was entered up on 
that finding. On the second breach 
there was a finding of not guiltv. 
No entry of eat sine die was made 

on this finding : 

Held, that there should have been such 
an entry, but that this House bad 
power to amend the record, by 
directing such an entry to be made. 
-^Hooper ▼. Lanef 6 H. L. Caa. 443. 
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Quftre, whether where a jndgment of 
the Ck>urt below is affirmed on error, 
and interest is asked for nnder the 
8 & 4 Will. 4, c. 42, this House need 
make the order for interest, or may 
leave the party to apply for it in the 
Goort below ? — Hooper y.Lane^ 6 H. 
L. Gas. 443. 

169. Order to Replace Money,— -In a case in 

which the question arose nnder a 
will whether a deficiency of a sum 
to realise an income secured by the 
will to the widow, was to be made 
good out of the corpus of the estate, 
a portion of the fund itself had, 
under the order of the Court below, 
been sold to make good the defici- 
ency ; the House, on reyersing the 
order, directed the widow to replace 
that portion.— ^ato* y. Baker, 6 H. 
h. Cas. 616. 

170. Parties^Form— Dismissal of Bill.— 

Certain parties held different cha- 
racters, and a suit was instituted 
against them, not quite in regukr 
form, but they were all before the 
Court ; an order had been made 
directing an inquiry and report, and 
the inquiry had taken place, and the 
report had been made ; and the re- 
port was confirmed on farther direc- 
tions. An appeal was then brought : 

Held, that a Court of Equil, 
that all the parties really ini 
were before it, would not, especially 
after an inquiry and report, dismiss 
the bill for matter of form.— .Our- 
rowes y. Gore, 6 H. L. Cas. 907. 

171. Peerage — Handwriting — Attorney 

General. — A. claimed a peerage. An 
estate was alleged to be annexed to 
the title. Persons who, in the eyent 
of the peerage being extinct would 
be entitled to the estate, but who 
alleged that their title would be 
defeated if the daim to the peerage 
should be established, were allowed 
to appear, and be heard in opposition 
to the cisam,-'Shrewsbury Peerage, 7 
H. L. Cas. 1. 
When the Legislature has directed 
that a particular rule as to eyidenoe 
shall be adopted " in eyery court of 
ciyil judicature,"* though those words 
do not include a Committee for 
PriyOeges, such Committe wilL if 
the mfo itself is conyenient. adopt 
and act upon it. The 17 & 18 Vict. 
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c. 125, 8. 27, which permits in all 
courts of ciyil judicature compariaon 
of handwriting as a means of eyi- 
dence, was therefore adopted by the 
Committee.— «S/ir«{o«&iirv Peerage. 7 
H. L. Cas. 1. 

If a parbr is admitted to oppoae ik 
claim of peerage, he must niake his 
opening statement after the chum- 
ant's eyidence has been dosed, 
whether the claimant's counsd sama 
up or not. — Id. 

A barrister who had attended as oonn- 
sd for the claimant of a peerage 
during the whole of one session, 
was, at the commencement of the 
next, appointed Attorney GeneraL 
The Committee for Priyileges al- 
lowed him to continue to act as 
counsel for the claimant, and ac- 
cepted the Solidtor General as his 
representatiye on the part of the 
Crown. — Id. 

172. Trustees' Accounts.'-Okfeciiontopariof 

a Decreer— Cross Ajtpeal. — Trustees 
entered into possession of rents and 
profits and paid them oyer under a 
trust deed to a married woman to her 
separate use ; it afterwards appeared 
that she was not entitled to reoeiye 
them, but that upon the true con- 
struction of a will they ought to 
haye gone to another nerson. That 
person filed a bill, ana a decree was 
made in his fayour, but an account 
of the rents and profits was only 
ordered from the date of the fiJing 
of the bill: 

Held, that whether an account should 
be directed from the filinj^ of the 
bill, or from an anterior tmie, is a 
matter of discrotion, and that in 
this case the discretion had been 
rightly exercised. — Vernon y. Wright, 
7H.L.Cas.35. 

The respondent was allowed to object 
to a part of the decree, though he had 
not brought any cross app^.— /cf. 

173. Two Appeals — Costs. — Two appeabin 

the same interest, and raising the 
same point, wero presented. One 
set of appellants claimed to be 
entitled to one-third, the other to 
two-thirds 'of the property in dis- 

Sute. Though the ambigui^ was 
edared to haye arisen from the act 
of the testator in framing the will 
yet, as thero had been two separate 
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appeals when one would have been 
safficient, the House refused to 
make any order as to costs. — RiclctiU 
y. Carpmter, 7 H. L. Cas. 68. 

174. Grounds of Nonsuit, — After a verdict 
for a plaintiff, a rule to enter a non- 
suit was obtained, and the grounds 
were stated to be '* that the soods 
lost or damaged were received and 
carried by the defendants under a 
contract, by the conditions of which 
the defendants were not liable for 
loss or damage by fire.*' A judg- 
ment was given, which was reversed 
in the Exchequer Chamber, and 
the case was brought up to this 
House : 

Held, that it was competent to the 
defendants, on the hearing of the 
case here, to discuss the question, 
whether any contract whatever 
existed as between them and the 
plaintiff. — Bristol and Exeter Direc- 
tors, dbc. V. CoHiM. 7 H. L. Gas. 
194. 

176. Fumd xn Cawij^K Court of Equity 
may, by additional orders, without a 
bill of review, or a re-hearing, deal 
with a fund which is still in Court. 
— MofnUfiore v. Browns, 7 H. L. Cas. 
241. 

But where the party so requiring the 
Court to deal with the fund might 
have appeared at an earlier stage of 
the cause, he will be required to pay 
all the additional costs which have 
been occasioned by the imperfect 
manner in which his daim was 
brought forward. — Id, 

176. TxTM of Appeal, — The time for ap- 

pealing to this House against a 
decree or order of the Court of 
Chancery in Ireland is still, notwith- 
standing the 13 & 14 Vict, c. 89, s. 
30, to l^ calculated from the time 
of the enrolment of that decree or 
order, and not from the day when 
it was pronounced in Court. — Lam- 
hertY. P^ton, 7 H. L. Cas. 423. 

177. Decision of this House Final— Counsel 

—Judge.—The House will not recon- 
sider a question which it has once 
decided. — TheUusson v. RendUtham, 
7 H. L. Cas. 429. 

A counsel in a cause, being afterwards 
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raised to the Bench, is not thereby 
precluded from taking part in the 
hearing and discussion of that cause, 
but he may properly (unless his 
doing so would entail great incon- 
venience and expense on the parties, 
or perhaps from his being, as in 
Chancery, the sole judge of the 
Court, amount to a denial of jus- 
tice) decline to take part in such 
hearing and decision. — TheUusson v. 
Bendlesham, 7 H. L. Cas. 429. 

A will was impeached as being void 
for uncertainty, and its construction 
was likewise contested. The Court 
below sustained its validity, and put 
a construction on it. The next of 
kin appealed on the first point. 
Two persons claiming to be devisees 
appealed on the second ; all the par- 
ties appeared by different counsel. 
As their interests were the same, only 
one counsel was heard for each of 
the appealing devises, and only one 
for each of the respondents : the 
counsel for the next of kin were 
then heard, and were answered in 
like manner by one of the counsel 
of each respondent. One of the 
appellant's counsel had then the 
general reply. — Id. 

178. Form of Decree — OompetenGy-^Costs, 

— A decree directed a conveyance, 
but did not, in form, declare the 
rights of the parties : 

Held, that this was defective. — Lam- 
bert y.P^ton, 8 H. L-Cas. 1. 

There had been an objection to the 
competency oC the appeal. The Ap- 
peal Committee directed that objec- 
tion to be heard before the House. 
The question of competency was 
decided in favour of the appellant. 
The appeal was then heard, and was 
dismissed on the merits, with costs. 
The costs incurred by the objection 
to the competency of the appeal, 
were directed to be deducted from 
the general costs. — Id, 

179. JusHJication for SuiL-^A deed which 
incorrectly recites the consideration 
for a contract, on which a convey- 
ance was executed, does not thereby 
warrant a suit to set aside the con- 
tract, but only to re-form the con- 
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▼eyance.— ZTaiTMon v. Guest, 8 H. 
L. Cas. 481. 

180. Signing and Enrolling Decree — What 
an Appeal brings wp.— Signing and 
enrolling decrees in the Court of 
Chancery are acts in a snit. They 
are parts of the procedure of the 
Court, and may therefore, hy virtue 
of its inherent power, be regulated 
by the orders of the Court. They 
may be so, though an order limiting 
the period for enrolment may in- 
directly affect the power of a suitor 
to appeal against a decree. — Beacon 
V. Countess of Mmnvngton, 8 H. L. 
Cas. 525. 

Where a decree in one suit has been 
acquiesced in for more than five 
vears, and the time for enrolling it 
Las been allowed to go by, so Siat 
it cannot be enrolled except by leave 
of the Court, the fact that a decree 
of an opposite kind has been pro- 
nounced in another suit arising out 
of the same circumstances (but 
pending between different parties), 
does not afford a ground for en- 
larging the time for enrolling the 
decree in the first snit, so as to en- 
able the party against whom it was 
pronounced to appeal to this House. 

An appeal against an order on farther 
directions, will not have the effect 
of bringing u|) the decree whidi it 
merely carries into effect — Id. 

The rule in De Burgh v. Clarhe (4 
CI. & F. 562), and AUwood v. SmaU 
(6 CI. & F. 232, 309), applies only 
to an appeal against a final decree 
having the effect of bringing up the 
previous interlocutory orders. — Id. 

181. Power to Grant New Trtal^On a 

trial for the infringement of a pa- 
tent, the judge declared his opinion 
that the specification and disclaimer 
were sufficient to sustain the patent, 
but he reserved that question for the 
Court. A verdict was given for the 
plaintiff. A rule to enter the ver- 
dict for the defendant was obtained, 
but was dischaiffed. Leave to ap- 
peal was granted under the 17 & 
18 VicL c. 125, and the Court added 
to the leave, **and also on the 
ground that, taking the specification 
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and disclaimer to be good, there was 
no evidence to go to the jury of in- 
fringement." This second point had 
not been discussed in the Court be- 
low. The Court of Exchequer Cham- 
ber affirmed the judgment of the 
Court below on the question of the 
sufficiency of the specification and 
disclaimer, but directed a new trial 
on the ground that there was no 
evidence of infringement to go to 
the jury : 

Held, that the Court of Excheqner 
Chamber had authority to grant ft 
a new trial.— iSeerf v. Eiggins, 8 H. 
L. Cas. 550. 

182. Venire de Nooo. — Qmcbtc, wheiUier, 
where a judgment had been entered 
for the plaintiff in the Court below, 
and this House was of opinion that 
the action, as brought, was not main- 
tainable, it had power to do more 
(except by consent) than to reverse 
the judgment, and order a venire de 
novo ?-^ Young v. BiUiieTj 8 H. L.Cas. 
682. 

183. Ground of Judgment. — In the CJomt 
of Queen*s Bench, in an action on an 
agreement, the questions discussed 
were— one of fact, what the parties 
had said and written to each other, 
and one of law, what was the con- 
struction to be put on two letters of 
the defendant, which were relied on 
as a ratification of what his agent 
had done. In the Exchequer Cham- 
ber (upon proceeding by appeal 
under the Common Law Procedure 
Act), the judgment of the Conrt was 
given on the ground that even if 
the defendant's letters amounted to 
a ratification, it was null, for that the 
paper ratified did not contain a 
memorandum of agreement sufficient 
to satisfy the Statute of Frauds : 

Held, that it was competent to the 
Court of Exchequer Chamber to 
adopt that ground for its judgment 
--Fitamuxttriee v. Bayley.d H.Ii. Cas. 
78. 

184. Costs. — The Lords differing in 
opinion, no costs were given. — 
Monypenny v. Monypenny, 9 H. L. 
Cas. 114. 

But see Hoplcineon v.RoU, 9 H. L. 
Cas. 555. 
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185. Oo8t8. — ^The appeUftnt*s connsel ap- 
peared and announced that he oonid 
not distinguish his case from one 
which had been recentiy decided, 
and therefore submitted to an afifirm- 
ance. The appeal was dinnissed with 
costs.— ifofiypflnr^ ▼. Dering, 9 H. 
L. Cas. 149 n. 

186. Change of Venue^Suggutian — Waioer 

of Objection, — In an information 
in the nature of a ^ warranto^ there 
was, after issue jomed, a suggestion 
entered on the reoora "that the 
trial of the issue may be more con- 
veniently had*" in Ji. than in L. 
The defendant appeared at the trial 
in if. : 

Held, that for the purpose of securing 
a Mr trial, the Court has an inhe- 
rent power to change the venue; 
that a this form of suggestion was 
insufficient, it should have been de- 
murred to ; that the defendant had 
here waived all objection to it hj 
appearing at the tnal, and that it 
was no ground of error. — Clerk v. 
The Queen, 9 H. L. Gas. 184. 

187. 2)wmu«o2.~Whereanai>peIlantdoe8 
not appear to support ms appeal, it 
may, on the appUcation of the re- 
spondent, be dismissed, with costs. — 
Smith V. Durcmt, 9 H. L. Gas. 
192. 

188. Remit to Proceed.— The Vice Ghan- 

cellor made a decree, which was after- 
wards varied by the Lords Justices. 
This House restored the decree of 
the Vice ChanceUor, and farther 
proceedings being necessary, re- 
mitted the cause to him, to proceed 
with it in the same state in which it 
was when brought by appeal before 
the Lords Justices. — Stockton EaU- 
toay Company v. Brovm^ 9 H. L. Gas. 

189. Chancery — Issue, — ^Where the genu- 
ineness of handwriting to a deed is 
contested in Chancery, if an affidavit 
is produced from the sole attesting 
witness aUve that he knew the per- 
sons executing the deed, and saw 
them execute it, and then wrote his 
own attestation : the fact that per- 
sons skilled in nandwriting dedare 
their belief, formed on inspection, 
that the handwriting is not genuine. 
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does not call on that Court to grant 
an issue to try the disputed fact ; 
but it may determine that fact on 
the opposing affidavits.— ^ei^^ v. 
RickeUs, 9 H. L. Cas. 262. 

190. Per Lord CampbeU (Lord Chancel- 
lor) : A decision of this House, 6cca- 
sioned by the Lords beiuff equally 
divided, is as binding upon this House 
itself and upon all mf erior courts, as 
if it had been pronounced nemine 
dissenHente. (See The Attorney 
General v.T^e Dean of Windsor, ante, 
voL 8, p. a69.)— J9eaf»wA V. BeamiA, 
9H.L.Gas.274. 

191. C(»fo. — Though the Lords differed 

in opinion, costs were given on an 
affirmance. — Hopkinson v. Bolt, 9 H. 
L. Cas. 555. 

192. Barrister.'-'A barrister, who is a 
party to an appeal case, must elect 
to conduct his own case, or to have 
it conducted by counsel. — New 
Brunswick, dc. Company v. Cony- 
dear^, 9 H. L. Cas. 711. 

193. Trust^DefectvoeAppeal-^Trwsteeaoisk 

bank ffied a bOl against their solicitor 
for a breach of trust in his character 
of solicitor. To the bill impeaching 
a particular transaction, R. had been 
made a defendant. The Court be- 
low dismissed the bill as to him. 
This was erroneous, but no appeal 
having been lodged against this part 
of the decree, no order could be made 
upon it. — TyrreU v. The Batik of 
London, 10 R L. Gas. 26. 

194. .FVotMi—ilccotfn^.— A mortgagee who 
had been, by fraud, induced to re- 
lease his mortgage, was declared en- 
tiUed, notwithstanding the release, 
to retain the benefit of the mortgage, 
but it was directed at the same time 
that the securities, which he had re- 
ceived as the consideration for re- 
leasing his mortgage, if they should 
prove to be worth anything, should 
be taken into consideration in the 
aooounts.-*jE^ ▼. Burtnetter, 10 H. 
L. Gas. 90. 

195. ]Fti^C5OTW«rttc<wn— -Br«r•a^Lal0. — 
Two persons contested the construc- 
tion of a particular devise. The 
heir-at-law did not appear in the 
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Court below, nor in this Home. In 
pronouncing the decision here, it 
was declared that that decision must 
be considered as pronounced without 
prejudice to any rights which the 
heir-at-law might ckim to possess, 
-^Atkimon v. SoUby, 10 H. L. Gas. 
313. 

196. Form of Injunctum.—Aji injunction 
granted to restrain a mine owner 
from so working mines as to take 
away the adjacent support to which 
a railway company is entitled, is not 
re^quired to state the precise limits 
within which such mmes may be 
worked.— £:2;io< ▼. The North Eastern 
Railway Compasny^ 10 H. L. Gas. 
333. 

197. PaHial Correction of Order of (hurt 

Below, — An order made in the Court 
below respecting the disposition of 
residuary estate, was approved of by 
the House, but that order having 
directed the laying out of inter- 
mediate income till a certain event 
should happen, and the happening of 
such event beins possibly beyond 
the period limited by the law against 
accumulation, the House in confirm- 
ing the order generally, corrected it 
in ^t particular respect. — Bective 
{CounteM) V. Eodgion, 10 H. L. Cas. 
656. 

Where there is an appeal against a 
part of a decree, and the notice of 
appeal has been served on all par- 
ties, the House will not make a 
partial order, so as to enable those 
who cUd not join in the appeal to 
bring another. — Id. 

198. Delay-^Sale and Transfer of Land 
(/r.) ^c£.— Where a sale ana re-sale 
of an estate made under the 21 & 
22 Vict. 0. 72, had been made in an 
irregular manner, but had not been 
appalled against before the convey- 
ance was executed : 

Held, that this House was precluded 
from affording the appellant relief 
against the consequences of these 
irregularities.— Pouw v. Reeves, 10 
H. L. Cas. 645. 

199. Dtwofce—rnoZ.— Where, by consent, 
on the trial of a petition for a di- 
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voroe, a jury has been dispensed 
with, if a new trial should be or- 
dered, the consent previously given 
would no longer be binding, and the 
petitioner might demand to have his 
case tried before a jwcy.-^Gipps ▼. 
6^pp«, llH.L.Ca8.1. 

200. Trade Iforife.— -Where an advertise- 
ment or trade mark states that 
which is not true, it cannot be made 
the subject of protection by the 
Court of Chsjicery.—'Leaiher Cloth 
Company v. American Leather Cloth 
Con^any, 11 H.L. Ga8.523. 

201. Powers of Appeal^CommUtee^CosU. 

— The Appeal Committee cannot 
decide what documents are, and 
what are not, necessary to be 
printed in the Appendix to a case. 
A question on tms point, though 
known by the parties to exist, was 
not made Uie subject of discussion 
during the argument on the appesL 
The House would not afterwards 
hear it discussed, and refused to 
make any order as to the costs of 
the Appendix.— iSiwead v. Morgan^ 
11 H. L. Gas. 688. 
The decision being reversed, and the 
cause remitted, the Court below was 
left to deal with the general ques- 
tion of costs. — Id. 

PBEBEND. See Ildyowso^. 

The 28 Hen. 8, c. 11, s. 3, gives the 
" tiflies, fruits, oblations, obventiona, 
emoluments, commodities, advan- 
tages, rents, and aU other whatsoever 
revenues, casualties, or profits, cer- 
tain and uncertain, affering or be- 
longing Vo any" dignity, prebend, 
or benefice therein mentioned, which 
shall accrue between the occurrenoe 
of a vacancy and a new appoint- 
ment, to the appointee. The 5 & 6 
WiU. 4, c. 30. durects the profits of 
dignities or benefices, without cure 
of souls, becoming vacant during 
the existence of a certain ecclesiasti- 
cal comnussion, to be paid to the 
treasurer of Queen Anne's Boun^, 
who is to keep an account of the 
receipts and expenses, and retain 
the balance untu he shall be other- 
wise ordered ** by competent autho- 
rity.*' By a subsequent statute, the 
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Crown IB declared entitled to ap- 
point, notwithstanding the existenoe 
of the oommiflsion in question, three 
persons to certain prebends therein 
named. One of these appointees, 
having duly demanded from the 
treasurer of Queen Arme*8 Bounty 
the profits received by him during 
the vacancy, brought an action of 
money had and received to recover 
them. A special verdict (on a ver- 
dict found in his favour) declared 
these to be *" the net profits of the 
prebend :" 

Held, that a judgment for the plaintiff 
given on this verdict could not be 
sustained, because it did not dis- 
tinguish the sources from which 
these profits might arise, nor show 
whether they were derived from the 
corpus of the prebend to which he 
was individualljr entitled, or from 
sums due to hun in respect of his 
share of the funds of the corporation 
aggregate, of which, as prebendary, 
he was a member.— iSt^p^on v. Hodg- 
s(m,3H.L. Gas. 72. 

PRECEDENCE. 

The Attorney (General of England has 
precedency over the Lord Advocate 
of Scotland^ in all matters in which 
they may appear as counsel at the 
bar of the n.ov^ae.—AUomey (gene- 
ral V. Lord Adoocate, 2 Ci. & F. 
481. 

PRECEPT OF SASIN. Su Practice. 

PREROGATIVE. iSee Attorney Gene- 
ral. Charity. Crown. Fish- 
ery. 


PRESBYTERY. 
Manse. 


8ee Church. Glebe. 


1. On the refusal by the heritors of a 
parish to take the proper steps to re- 
build the parish church, found by the 
PresbyteiT to be ruinous, the mem- 
bers of the Presbytery themselves 
advertise for and adopt a plan and 
estimates, and contract for the re- 
building, and assess the heritors for 
the principal sums, but neglect to 
assess some feuars of a part of a 
small village included in the parish. 


Presbyteby— "con^uei. 

The heritors assessed present a bill 
of suspension, on the ground of 
irregularity in the proceedings of 
the Presbytery, but all objection is 
abandoned as to the jurisdiction of 
that body in assessing the heritors, 
in case of their refusal to assess 
themselves. The suspension was 
refused by the Court of Session, 
and the refusal afi&rmed by this 
House. — Maxwell v. Gordon^ 4 Dow, 
279. 

2. The statute 10 Atms^ c. 12, establishes 

the civil rights of patronage in the 
Church of Scotland^ and the General 
Assembly of that church has no 
authority to make any laws or regu- 
lations which may prevent the 
exercise of those rights.— PrM&ytery 
of Auchterardet ▼. Kmnotd iJEarl), 6 
GL & F. 646. 

Where, therefore, the Assembly had 
made an interim Act authorising the 
Presbytery of any parish, in ceitain 
cases, to refuse to a presentee his 
trials, and to reject him without 
them, the patron had a right to 
proceed by suit in the Court of 
Session against such Pfesbytery.— * 
Presbytery of Auchierarder ▼. Kinnoui 
(£arO,6CL&F.646. 

3. The presentee is also entitled in such 

a case to maintain an action tor 
dam&gGR.—Ferguson v. KinnouHEart) 
and Young, 9 CI. & F. 251. 


PRESCRIPTION. See Lights. Limi- 
TATioNB. Tithes. 

1. The English statute, 31 EJm. c. 5, 

prescribes a limit within which 
'* actions, &o., upon any statute penal " 
must be brought, The British sta- 
tute, 12 AnnSy c. 2, s. 16, was passed 
to restrain usurious contracts : 

Held, that the limitations in the 
statute of EUz. must be understood 
as incorporated in the statute of 
Anne, and so applied to Scoikmd as 
well as EngkuuL — Surkes v. Allan, 
2 Dow, 254. 

2. Where a creditor of a firm in India 

died there before his right of action 

83 
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was barred by lapse of time, and bis 
personal representatiyes in Scotland 
broQght an action there against a 
partner of the firm, 23 years after 
the creditor's death : 

Held, that the EnglUh Statute of 
Limitations did not take affect, the 
action having been brought within 
six years after English probate or 
letters of administration were token 
out to the deceased creditor. — Fer- 
guBsan v. Fyfe, 8 GL & F. 121 

3. Length of time is no bar to a daim 

to a dignity; yet the absence of 
assertion of right by many persons 
may raise a presumption against 
theur descendants, unless satisfac- 
torily accounted toT.-^HoiHnga Fear- 
ag6,SOL&¥. 144. 

4. Under the Act 2 ft 3 Witt, 4, a 71, 

■B. 3 and 4, a party is prescriptively 
entitied to the access and use cd 
light, if his enjoyment thereof com- 
menced 20 years next before the 
the bringpigof an action in which 
the right iscontested ; provided such 
enjoyment has not at anv time been 
interrupted, and the mterniption 
acquiesced in for a whole year. 

Accordingly, where A. had the free 
access oi light and air through a 
window of his house for 19 years 
and 330 days, and B. then raised a 
wall which obstructed the light, and 
the obstruction was submitted to 
only for 35 days, when A. brought 
an action to remove it : 

Held, that the riffht of action was 
complete ; that tiie 20 years' enjoy- 
ment was to be reckoned from the 
commencement of the enjoyment to 
the time of bringing tiie action ; and 
that an interruption of the enjoy- 
ment in whatever period of the 20 
years it may happen, cannot be 
deemed an interruption witiiin the 
meaning of the Act, unless it is 
acquiesciad in for a whole year. — 
FlightY. Thomas, 8 OL & F. 231. 

5. The right to ancient lights now de- 

pends on statute (2 & 3 Will. 4, c. 
21), and does not require, and ought 
not to be rested on, any prescription 
or fiction of a license.— 2V^Ja^ v. 
JoneSf 11 H. L. Cas. 290. 


PRESENTATION. 

Presbytery. 


See Adyowson. 


PRESUMPTION. See Limitations, Sta- 
tute OF. 

1. There is no absolute presumption of 

law as to the continuance of life, nor 
any absolute presumption against a 
p^y doing an act because the 
doing of it would make him guilty 
of an offence affainst the hiw. In 
every instance the circumstances of 
the case must be considered. — Lc^- 
Uy v. Grieraon, 1 H. L. Gas. 498. 

2. There is a strong legal presumption 

in favour of marriage, particularly 
after the lapse of a great length of 
time, and this presumption must be 
met by strong, distinct, and satis- 
factory disproof. — Fiere ▼. Fier»y2 
H. L. Gas. 331. 

3. There is no presumption of law 

arising from age or sex as to survi- 
vorship among persons whose death 
is occasioned by one and the same 
cause. — Wing v. Angraoe, 8H. L. 
Gas. 183. 


Nor is there any 
that aU died at 


ptionof law 
same tamej—Id. 


The question is one of fact, dependinjg 
wholly on evidence, and if the evi- 
dence does not establish the survi- 
vorship of any one, the law will treat 
it as a matter incapable of being 
determined. The onue probandi is 
on the person asserting the affirma- 
tive. — Id. 

Two persons, husband and wife, made 
their separate wills. In the hus- 
band's will the property was given 
to his wife, ** and in case mv wife 
shall die in my lifetime," then to 
W. W.y in trust for the children on 
their coming of age, and in case all 
of them should die under age, then 
to W. W. for his absolute use and 
benefit. In the wife's will (made 
under a power given by her de- 
ceased father, in default of the 
exercise of which the property was 
to go to relatives specifically named) 
the property was given to the hus- 
band (subject to interests in the 
children), " and in case my husband 
should die in my lifetime," then to 
W. W. absolutely. 
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Husband and wife and two children 
perished at sea, being all swept off 
the deck by one wave, and all dis- 
appearing together : 

Held, that there was no presumption 
that the husband had survived the 
wife, or the wife the husband. — 
Wing V. Angrave, 8 H. L. Cas. 183. 

Held also (Lord Campbell^ Lord Chan- 
cellor, di88.)y that on the true con- 
struction of the wiUs, it was neces- 
sary for W. W. to show aflSrmatively 
that one or other had survived, and 
that in the absence of such proof, 
the property went to the relatives 
specifically named in the will of the 
wife's father, as if there had been no 
will by the husband, nor any ap- 
pointment by the wife. — Id. 

Held likewise (Lord CampleU, Lord 
Chancellor, diss,), that the union of 
the characters of legatee under the 
husband's will, and appointee under 
the wife's will, did not place W. W. 
in a situation of greater advantage 
than if the two cl^acters had been 
held by different persons. — Id. 

4. Per Lord Chelmsford : There is no pre- 
sumption of fact to be made against 
a party who enforces the rule against 
tiie disclosure, by his solicitor, of 
knowledge professionally acquired. 
Armory v. Delemirie (Strange, 505) 
does not apply to such a case. — 
WerUuDorlh v. Lloyd, 10 H. L. Cas. 
589. 

PRINCIPAL AND AGENT. See At- 
torney AND Client. Fraud. 
Insurance. Ship. 

1. Certain persons carried on business 
as bankers at Brechin; they were 
also the general agents for the bank 
of Scotland at that place. W. de- 
posited with them a sum of money, 
intending to deposit it on his own 
account with the bank of Scotland, 
He received an acknowledgment 
headed *^ Bank Office, Brechin,'' and 
signed by the names of the persons 
who were both private bankers 
and general agents for the bank of 
Scotland : 

Held, that he could not, on this note, 
recover the deposit from the bank 


Principal and Agent — continued. 

of Scotland, — The Governor, &c, of the 
Bank of Scotland v. Waison, 31 
Dow, 40. 

See Trueman v. Loder, 11 Ad. & 
E. 589. 

2. A person employed as a gentleman*s 

general law agent in purchasing 
lands, making payments, in convey- 
ancing, and expeding titles, re- 
ceives, on behalf of his employer, 
the rents of a small detached pro- 
perty, let to inferior tenants, with- 
out any written commission as fac- 
tor, and under circumstances which 
showed that it was not expected 
that he should compel payments of 
the rents by ultimate diligence, as 
in the case of a country factor, 
though he charged fees. A consi- 
derable arrear of rent having accrued 
due, and several of the tenants 
having become insolvent, the son of 
the original employer calls upon the 
agent for payment of the amount 
of the rents lost during the time of 
his management, by such insolvency ; 
as he might have compelled payment 
by incarceration, sequestrauon, and 
a roup of ^ects, but had neglected 
to do so : 

Held, by the House of Lords, affirming 
a decision of the Court of Session, 
that under the particular circum- 
stances of the case, the agent was 
not liable for the rents so lost.— 
Macdouxkl V. Buchan, 5 Dow, 127 
(1st noU). 

But the agent having been called upon 
by his employer for a general ac- 
count, and not having *kept his 
accounts in such a state that they 
could be readily produced, and the 
delay having been the immediate 
cause of bringing an action for an 
account, though the sum justly due 
was less than the sum claimed, and 
the decision below in favour of the 
agent was affirmed above, it was so 
affirmed without costs. — Id, 

3. Where a person pkced himself under 

the advice of a dealer in English 
and foreign funds, and the latter 
advised purchases and sales of stock, 
and it afterwards appeared that these 
purdiiaaes and sales were merely 
nominal trwosfers and re-tranfers of 
s4 
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the dealers own stock, the difference 
being settled in acoonnt ; it was held 
that the Ck>nrt of Equity rightly 
interfered to compel an account be- 
tween the parties, and to set aside 
the transactions that had taken 
place, on the ground that the dealer 
stood in a situation of advantage 
which equity will not allow to an 
agent in desJing with his principaL 
— Rothschild y. Brookman, 2 Dow 
k C. 188. 

4. A trustee and executor, who had been 
land a^ent and receiver to his testa- 
tor, without settling accounts for 
several years, upon his death obtained 
from the cestui que trust and residu- 
ary legatee an agreement to continue 
him in the agency, and in case of 
removal without just cause, to allow 
him the same salary; and iJso a 
deed granting to him part of the 
trust estate. The agreement and 
the deed were prepared by the agent, 
who was an attorney, and executed 
by the principal and cestui que trust 
without legal advice ; and the deed 
recited, untruly, that it was granted 
** by bst roquest of the testator, in 
consideration of the agent's services," 
and also in full discharse of all 
accounts between them. The new 
agency terminated in a year and a 
half, by mutual desire of the parties ; 
and after a settlement of accounts 
to the satisfaction of the principal's 
legal advisers, he execute a deed 
approved of by them, confirming the 
former deed, and subsequently wrote 
letters to the agent, clainunff the 
benefit of the latter deed, and ex- 
pressing his satisfaction at having 
given ^e estate : 

Held (affirming the decree of the Court 
below, dismisBing a bill filed to set 
aside both deeds, and to take the 
executorship and other accounts), 
that although the deed of gift was 
voidable in its origin, and could not 
be sustained if it stood by itself, and 
had been impeached in reasonable 
time yet that the subsequent deli- 
berate acts of the party impeaching 
it, assisted by his legal advisers, made 
it valid. — De Montmorency v. Deoe- 
reux, 7 CL & F. 188. 

It is to be assumed that legal advisers, 
in discharge of their duty to their 
clients, investigate suspicious tnuos- 
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actions, and satisfy th emselves, be- 
fore they appove them, that it is 
for the client's benefit to confirm 
them. — De Montmorency v. Denertfucj 
7 CL & F. 188. 

Where a transaction, of a suBpidons 
nature in its commencement can 
only be sustained by subsequent acts 
of confirmation, the party so sus- 
taining it must pay his own costs of 
the investigation into the ciicnmr 
stances. — Id. 

5. The appointment, by trustees, of 
one of their number to be &ctor to 
the trust estate, would not of itsdf 
make them liable for his defaults ; but 
by so making him their agent they 
would be liable for his d&iolts as 
agent, and not as co-trustee, in the 
same way that they would be liable 
for the defaults of an^ other perscm 
whom they might appomt to the office. 
The principle of tne rule is the same 
in Scotland as in England, — Horns v. 
Pnn^fe, 8 CL&F. 264. 

6. In construing an agreement in the 

form of a bond, in which a surety 
becomes liable for the due fulfilment 
of an agent*s duties therein particu- 
larly enumerated, a general clauae 
in the obligatory part of the bond 
must be mterpreted strictly, and 
controlled by reference to the prior 
clauses sped^^ing the extent of the 
agency: 

Held, accordingly (affirming the judg- 
ment of the Court of Smion), that 
monies received by an agent on 
account of his employers during the 
time of his agency, but not in pur- 
suance of the particular agency dis- 
closed to the surety by the specified 
conditions in the bond, were not 
covered by the surety's obligationf 
**that during the whole time the 
said J, D. B, (the agent) shall con* 
tinue to act as agent aforesaid, in 
consequence of um above recited 
agreement, he shall weU and truly 
account for and pay to us (the em* 
plovers), all sums of money received 
by him on our account" — Napier y. 
Bruce, 8 CL & F. 470. 

7. Af. employed B, k Co., bankers in 

Edinburgh^ to obtain for him pay- 
ment of a bill drawn on a person 
resident at Calcutta. R. k Co. ao- 
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copied the employment, and wrote 
promising to credit him with the 
money when received. R, & Go. 
transmitted the bill in the usual 
coarse of business to C & Go. of 
London^ and by them it was for- 
warded to India^ where it was duly 
paid. R, & Co. wrote to M. an- 
nouncing the fact of its navment, 
but never actually credited him in 
their books with the amount. The 
house in India failed : 

Held, that R, k Go. were the aoents of 
li. to obtain nayment of we bill ; 
that payment haying been actually 
made, they became ipso facto liable 
to him for the amount reoeiyed; 
and that he was not called upon to 
suffer any loss occasioned by the 
conduct of their sub-agents, as be- 
tween whom and himself no privity 
existed. — Mackersy v. Ranuays, 9 
CI. & F. 818. 

8. The 6 & 7 TTiU. 4, c. 115 (extended 
by the 3 & 4 Via. c. 31), authorises 
exchanges of lands on conditions 
therein prescribed. One of these is 
the written consent of the owners of 
the lands intended to be exchanged. 
The landowners of a parish deter- 
mined to carry this Act into execu- 
tion, and appointed a commissioner 
for that purpose. B., one of the 
hmdowners, authorised his agent to 
attend for him at the meetings held 
for the purpose of carrying the Act 
into execution, but desired him not 
to exchange a particular wood ex- 
cept for woodland. i^.*s lands were 
to be exchanged against those of B.^ 
and this restriction was communi- 
cated to N'b agent, who being asked 
to exchange another wood against 
the wood in question, said that his 
principal had no power to do so. 
This answer was communicated to 
J?., who took no farther notice of 
the matter. The restriction on the 
authority of B'a agent, did not ap- 
pear to have been brought to the 
knowledgeof the commissioner.^ The 
commissioner prepared, and B. mgned 
a written consent to ratii^ the ex- 
change of certain closes belonging 
to him, and designated in the con- 
sent by numbers. Among the doses 
thus designated, was the wood in 
question ; but the number by which 
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it was referred to in the consent, 
and in a map and plan previously 
submitted to B.^a inspection, was not 
the same as that which it bore in 
B,'b private map of his own estate. 
A comparison of the two maps, or 
the reading of the plan sent with 
the commissioner's map, would have 
shown B, that the wocmL in question 
was included in the consent. The 
commissioner allotted the lands to 
be exchanged, and among them, in- 
cluded this wood, but did not give 
woodland for it. Possession of the 
exchanged lands, wid of this wood 
(although the award of the commis- 
sioner fuBid not been formally exe- 
cuted), was delivered by B.'s agent 
to N.^ who immediately began to 
exercise acts of ownership over it. 
B., some time afterwards, discovered 
what had been done, and brought 
ejectment against N. for the vrwA, 
N, filed his bill in Chancery to re- 
strain B. from proceeding wiUi the 
action, and to compel him to perfect 
the exchange, and B. filed his bill 
to prevent the commissioner from 
executing the award, alleginff that 
the consent given to him had been 
signed in mistake : 

Held, that ^. was entitled to an injunc- 
tion, as prayed by his biU^ and that 
B. had no equity on which to ask 
for the interference of the Court in 
his favour. — Dute of Beaufort v. 
Nedd, 12 QI&F.2AS. 

See Squire v. WMtton, 1 H. L. 
Gas. 333; Ridgufoy v. Wharton, 6 
H. L. Gas. 252; Damley v. London^ 
Chatham^ and Dover RaUwau. L. B.. 
2H.L.,48. 

9. The law agent of a joint-stock com- 
pany is not its agent to bind it by 
representations as to its condition 
and circumstances; nor, though a 
shareholder in it, can he bind it as a 
partner^ for a joint-stock company 
IS not like an ordinary partnenhip, 
bound by the act of an individual 
member. — Bumes v. PennelL 2 H. L. 
Cas.497. 

See Bain v. WhUi^umen Raihoay, 
3 H. L. Gas. 1 ; Bargaie v. Short- 
ridge, 5 H. L. Gas. 297 ; Carron 
Company Y. Maelaren, 5 H. L. Gas. 
416; Neio Brunswick and Land 
Company v. Conybeare, 9 H. L. Gas. 
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722 ; Venezuela Railway Company t. 
Kisch, L. R., 2 H. L., Ill ; Ex parte 
Oakee v. Peek, L. B., 2 H. L., 
339. 

10. The agent and manager of the bnsi- 
neas of a London firm, who resided in 
Sweden^ gave to a merchant there 
about to draw bills on that firm an 
assurance that the bills would be ac- 
oepted; whereon bills of lading of 
cargoes of timber were transmitted 
to tiie London firm, and biUs of ex- 
change were drawn against them : 

Held, that this assurance, though thu^ 
made and acted on, was not as be- 
tween the London firm and the 
foreign merchants to be treated as 
equiyalent to an acceptance of 
the bills, so as to Test in the London 
firm legal rights from the time of 
such assurance given. — Hoare v. 
DresMr^ 7 H. L. Gas. 290. 

PBIOBITY. See Hostqagb. Bbgis- 

TRATION. 

1. A second incumbrancer of an equit- 

able interest, by giving notice of his 
incumbrance to the trustees in 
whom is vested the legal estate, ob- 
tains priority over a previous in- 
cumbrancer who has not given such 
notice.~i^o<ter v. CockereU, 3 GL & 
F. 456. 

See Lhyd ▼. Bank$, L. IL, 4 Eq., 
223. 

2. The owner of an estate in fee in 

Scotland, granted heritable bonds 
over it for payment of debts, and 
subsequently by deed conveyed the 
estate to nis eldest son, farther 
burdening it with annuities for 
younger children. The eldest son, 
after coming into possession of the 
estate, granted a bond and disposi- 
tion over it for securing payment of 
a loan, the lender taking as collateral 
security, assignations of the prior 
heritage bonds from the borrower*s 
trustee, to whom they had assigned 
absolutely: but whether they were 
paid out oi Vie borrower's fimds or 
out of the loan, was not proved : 

Held, that the representatives of the 
lender were entitled to be preferred 
for payment out of the estate, be- 
fore the younger children and mean 
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incumbrancers ; and that they had a 
right to apply interest paid on the 
loan in discharge of arrears of in- 
terest due on the prior incumbrances, 
there being no appropriation of the 
payment — Mackaizie v. Gordon, 6 
CL & P. 875. 

3. A testator gave his wife his freehold 
estate of B., and certain specific 
chattels; and also an annuity for 
her life charged upon aU his real 
estates (except B,), with power of 
distress for the same ; the first pay- 
ment thereof to be made on the 1st 
of May or November, which should 
first happen after his decease. He 
then chaiqgred his debts upon his real 
estates (except B.) in aid of his 
personal estate; and ^ve an an- 
nuity to his sister in similar terms to 
those used respecting that given to 
his wife. He next |;ave several pe- 
cuniary legacies to meces and others, 
to be paid by his trustees, as soon as 
convenient after his decease, out of 
the residue of his personal estate ; 
and in deficient thereof to be raised 
and paid by them as they should 
think proper, out of his real estates 
(except A), and he charged the 
same therewith. Helastljrgave two 
annuities to his servants, in similar 
terms to those used respecting the 
preceding annuities. The personal 
estate was insuf&dent to pay the 
debts and legacies. The reid estate 
was insufficient to pay the annuities 
and legacies : 

Held, upon the true construction of 
the provisions of the will, that, as to 
the real estate, the annuities were 
entitled to priority over the legacies. 
^Oreed v. Creed, 11 GL & F. 491. 

See Conron ▼. Conron, 7H. L. Gas. 
177 ; Sugd. Law of Property, 42a 

PRTVAGY. 

Invasion of privacy by opening a win- 
dow which overloola another man's 
grounds, is not recognised by law as 
a wrongful act. — Tcmlmg v. Jones, 
11 H. L. Gas. 290. 

PRIVATE AGTS OF PARLIAMENT. 

l.A party interested in the subject 
matter of a private Act of Parlia- 
ment will have his rights affected by 


DIGESTED INDEX. 


Private Acts of Pabliaubnt— eontmtiecl. 

its provifiionB, though it may have 
been introdaced and passed without 
notice duly given to him. — Eldmhurgh 
Railway Cbmpof^ v. Wauckope^ 8 OL 
& F. 710, 

See Moody v. Corhett, L. B., 1 Q. 
B., 617 ; Lang v. Purves, 16 Moo. P. 
C. 419. 

2. Recitals in private Acts of Parliament 
were, in tne Wharton Peerage case^ 
12 01. & F. 225-302 (1836), held to 
be admissible as proof of relation- 
ship in peerage cases, on the ground 
that, up to that time, statements of 
that kmd were not allowed to be 
inserted in the recitals unless the 
truth had been previously proved to 
the satisfaction of the judges to 
whom the bill was refemd. In 
1857 it was held that the recitals in 
private Acts of Parliament of very 
recent date, are not evidence of the 
facts stated in them, such recitals 
bein^ no longer submitted to the 
previous approval of the judges. — 
SkretDsJmry Peerage Cku€^ 7 H. L. 
Cas. 1-13. 

PRIVY COUNCIL. Bee Patbnt. 

The statute 5 & 6 WiU. 4, c 83, does 
not authorise the Judicial Com- 
mittee of the Privy Ooimcil to im- 
pose terms as conditions on which 
patents are to be renewed. The 
authority of the Committee b 
limited to reporting on matters as 
between the pubUo and the party 
applying. — Ledaam v. BuseeUj 1 H. 
L. Cas. 687. 

There is nothing in the statute to fetter 
the discretion of the Crown in the 
renew^, except the length of time 
for which that renewal is to be 
granted, and which most not exceed 
seven years.— /rf. 

An application for renewal is " prose- 
cuted with effect" within the terms 
of the statute, if the party applying 
obtains the report of the Judid^ 
Committee of the Privy Council be- 
fore the expiration of the original 
patent.— /(i. 

The Crown is not restricted as to the 
time within which it may act upon 
such report, and renewed letters 
patent are not void, because they 
are dated after the expiration of the 
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original letters patent. — Ledsam v. 
Russell, 1 H. L. Cas. 687. 

PROBATE. ^M Succession Duties. 

1. Where a testator dies in this country 

possessed of personal property here, 
and also in foreign nmds, and the 
executor takes out probate here, and 
pays probate duty on the amount of 
the property in this country, he is 
not chai^g^eable with the probate duty 
in respect of the property in the 
foreign funds, although he after- 
wards obtain such property, and 
administer it. — Attorney OenmU v. 
Eope,2CL&F,U. 

See Attorney Oeneral v. Brunmagt 
8 ELL. Cas. 245. 

2. J. ^., by win, directed his real estates 

to be sold and converted into per- 
sonalty ; and after giving certain 
legacies, he thereby invested the 
residue in trustees, for the use of 
his daughter J, A, P, for life, with 
power to her to appoint the same by 
will, but expressly excluding from 
the oeneflt of that appointment cer- 
tain nersons named or indicated in 
his wul : and he directed that, in de- 
fa,vlt of appointment, or so far as 
such appointment should be incom- 
plete, the residue be held by the 
trustees in trust for the next of kin 
of D. R, This power was exercised 
hjJ.A.P^ by tier will, partly in 
faYour of the next of kin of D, jB., 
and partly in fiivonr of other 
persons: 
Held (affirming the decree of the 
Master of the Rolls), first, that she 
must be considered to have had, 
notwithstanding the especial exdn- 
sbns in her father's will, an absolute 
power of appointment within the 
meaningof the 36 6^60.3,0. 52; and 
that consequently legacy duty was 
payable by her appointees, upon the 
bequests made by her as b^ng, under 
the 7th section, bequests made 
by her out of personal estates, 
which she had the power of dis- 
posing of ; secondly, that this pro- 
perty, though subject to her power 
of disposal, was not so strictly 
her own property, as to render it, 
under the 18th section^ liable to pro- 
bate duty under her will, as property 
which she had died possessed of or 
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entitled to. — Drake t. The AUomey 
(?<»kTa;,10Ol.&F.257. 

See ThoTMon'v. The Advocate Gene- 
ral, 12CL & F. 1 ; AUomey General 
T. Brwmmgy 8 H. L. Gas. 243. 

8. All monies reooTerable b j the exe- 
cutor by yirtue of the probate, in 
whatever form recoverea, whether 
through the agency of a Court of 
Eqni^, or a Court of Law, are part 
of the estate and effects of the testa- 
tor, are leffal assets, and are liable 
to probate duty. — The AUomey Grene- 
ralY. Brmning, 8 H. L. Cas. 243. 

A,, the owner of an estate, entered 
into a contract for the sale of it. 
Part of the purchase money was 
paid as in his lifetime. The con- 
tract contained stipulations to the 
effect that certain alterations might 
be made in the formal agreement 
drawn up on the original contract, 
and, as the purchaser was a ward 
of Court, that the contract should 
be Toid if not approved by the Lord 
Chancellor. There were also articles 
as to the contract being rescinded 
through the act of the parties on the 
non-payment of the purchase money, 
&c. Some alterations were made 
in the original contract ; the testator 
had a good title ; he died ; and after 
his death the formal approval of the 
contract was given by the Court of 
Chancery: 

Held, that the purchase money was 
to be deemed part of the "' estate and 
effects" of the testator .within the 
55 Geo, 3, o. 184, schedule part 3, 
and was liable to probate duty.— /d. 

4. Where a will was made by an English- 
man^ who died domiciled abroad, 
and the f orei^ Court had granted 

Srobate of his will, it became the 
uty of the English Court of Pro- 
bate (some of his personal property 
being situated in this country), to 
grant ancillary probate to the 
foreign executors. The English 
Court had no right to constitute 
itself a Court of construction. 

The copy of a foreign will contained 
in the ancillary probate granted in 
this country to the foreign executors, 
is the only admissible evidence of Uie 
will.— JSrwAmv. Wylie, lOH. L.Cas.l. 


PBOHIBITION. iS^ Entail. Will. 

PROPEBTY, TITLE TO, BY OC- 
CUPATION. SeeGAMn. 

"PBOTESTANT DISSENTEEa*' See 
Evidence, 47. 

In the year 1710, certain members of 
Protestant dissenting congregations 
in Ireland subscribed sums of money 
for charitable purposes, and for the 
management of the fund executed a 
deed, which recited that the objects 
of the trusts thereof were— first, to 
support the Protestant dissenting 
interest against unreasonable pro- 
secutions ; second, to educate youth 
designed for the ministry among 
Protestant dissenters ; thiid, to as- 
sist poor Protestant dissenting con- 
gregations ; and fourth, for such 
other pious and religious ends, and 
by such means, as the subscribers 
should tlunk proper for promoting 
these objects : 

Held, aflSirming the judgment of the 
Court of Cmmcery in Ireland, that 
Unitarian Protestant diasenters wero 
not within the trusts of this deed. — 
Drummond v. The AUomeg General 
for Ireland, 2 H. L. Cas. 837. 

PUBLIC OFFICE. ^Absionment. 

PUBLIC POLICY. See Will. 

An agreement in a family to sue out a 
commission of lunacy as to a mem- 
ber of the family is not void or illegal 
for champerty or maintenance, or as 
against public policy, or fraud on 
the jurisdiction in lunacy. Begaid 
must be had to the ages and rolative 
situation of the parties, and to the 
benefits secured by the issuing of the 
commission, in order to see whether 
thero is consideration for the cove- 
nant.— ParMe V. Persse, 7 CI. & F. 
279. 

See Egerton v. Brownlow, 4 H. L. 
Cas. 1. 

PUBCHASE. iSte Condition, 2. Mort- 
gage. Yendob and Purchaser. 

If an estate is given to a devisee, 
charsed with payment of legacies, 
and he mortgajges the estate to one 
person, and afterwards sells it to 
another, the purchaser will stand in 
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the place of the legatees, but will 
do so, boond in equity, to make 
good the mortgage debt. — Colyer y. 
Fmch, 5 H. L. Caa. 905. 

QUALIFIOATION. See Office. 

QIJARE mPEDIT. See Advowson. 
Evidence, 12, 13. Grant. 

A plaintiff in quare impedU^ after tracing 
his title through yarious steps, and 
averring the death of IT., who had 
been shown to be a joint tenant 
with the plaintiff of a term of years 
in an advowson, alleged, ** whereupon 
and whereby the plaintiff became 
and still is possessed of the said ad- 
vowson, as of an advowson in gross, 
for the remainder of the said term 
so theretofore granted." The de- 
fendant pleaded that he, as Bishop 
of M,^ was seised of the advowson 
in gross in right of his see : without 
this, that the plaintiff was possessed 
of the advowson in manner and 
form as the plaintiff had allied : 

Held, that a fine of the advowson in 
question, levied in the 1st of James 
2, by one whose estate the plaintiff 
had, did not bar the action. — Meaih 
(Biehop) V. Winchester (Mcarquis). 4 
CI. & P. 445. 

See CarUsle v. WhdUy, L. B., 2 
H. L., 392 ; Easeter (Bishop) v. Mar- 
shall, L. B., 3 H. L., 17. 

QUEEN'S PBOCTOB. See Divorce. 

The 23 & 24 Vict. c. 144, s. 7, enables 
any one of the public to give to the 
Court of the Judge Ordinary, be- 
tween the decree nisi and the decree 
absolute for a divorce, information 
to relieve it from being misled on 
the subject of a divorce petition. 
That section confers on the Queen*s 
Proctor the power to intervene in a 
case of collusion, but in that alone ; 
and, except in such a case, if he 
takes anv proceedings in a suit for 
divorce, he appeiura only as one of 
the public giving information to the 
Court, and under such circumstances 
the Court has no power to award 
him costs.— Zaiitour v. The Queen*s 
Proctor, 10 H. L. Gas. 685. 

See Wilson ▼. Wilson, L. B., 1 Pr. & 
Div., 180. 


QUEEN'S BEMEMBBANCEB 
Jurisdiction, 23, 24, 25. 


See 


QUO WABBANTO. See Corporation. 
Practice, 186. Trial. 

A proceeding by information in the 
nature of a quo vxirranto will lie for 
usurping any office, whether created 
by charter of the Crown alone, or 
by the Crown with the consent of 
Parliament, provided the office is of 
a public nature, and a substantive 
ofiaoe, and not merely the function 
or employment of a deputy or ser- 
vant, held at the will and pleasure 
of others. — Barley v. The Queen, 12 
CI. & F. 520. 

The office of treasurer of the public 
money of the county of the city of 
Dublin is an office for which an in- 
formation in the nature of a quo 
toarranto will lie. — Id. 

BAILWAY. iS^ Compensation. Com- 
pany. Contract. Directors. 
Mines. Payment into Court. 

1. A private Act of Parliament made for 
the construction of a railway, gave 
to W,, a landed proprietor, through 
whose land the railway was to pass, 
" the sum of one halfpenny per ton 
upon all goods and articles upon 
wnich a tonnage duty is charged 
or chargeable in virtue of this Act.^' 
The section which empowered the 
railway company to levy a tonnage 
duty contained this clause : ** For 
every carriage conveying passengers, 
or goods, or parcels not exceeding 
5 owt.,^* a sum named. There were 
other clauses fixing the duty payable 
for ffoods, but there was no other 
which referred to passengers : 

Held, affirming the decree of the Court 
of Session, that the company was 
empowered to levy a tonnage dut^ 
on carriages according to their 
weight, when containing passengers ; 
and that the sum to be paid to W. 
must be calculated on the tonnage 
so leyied.-^ Edinburgh Railway Com- 
pany^. Wauchope, 8 CL & F. 710. 

, W. had for some years received money 
on the tonnage levied on goods and 
parcels alone : 

Held, this did not prevent him from 
afterwards claiming payment on 
the tonnage duty on paasengers. — 
Id. 
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2. An Act of Parliament authorked a 
railway company to take lands ne- 
cessary for the railway works, on 
payment or tender of such sums of 
money as should have been agreed 
upon, or awarded by a jury in the 
manner directed by the Act ; and 
by the section of the Act for settling 
differences between the company 
and owners and oooupiers of, or 
persons interested in, lands to be 
taken, it was enacted that if any 
such person should noi agree with 
the company as to the amount of 
purchase money, or should refuse to 
accept such purchase money aa 
should be offered by the company, 
or should for 21 days after noUce to 
him in writing, neglect or refuse to 
treat, or should not agree with the 
company for the sale of his interest, 
&c., or should not disclose his title 
if required, or in any other case 
where agreement for the purchase 
could not be made, the company 
might issue a warrant to the sheriff 
to summon a jury to assess the sum 
; to be paid for the i)urchase of the 
lands ; and the sheriff should giye 
judgment for such sum. The com- 
pany issued a warrant, purporting to 
be pursuant to the powers giyen by 
the Act, and requiring the dieriff to 
summon a jury to assess the yalue of 
the phuntiff's land, &o. The jury 
was summoned, and assessed the 
yalue; the owner of the land at- 
tendixig and protesting that the 
company had no right to take his 
lands, as not being described in the 
schedule to the Act. An inquisition 
was recorded, purporting to be taken 
« pursuant to the Act, on the oaths 
oi jurors duly impanelled, in pur- 
suance of the warrant to the requisi- 
tion annexed, who assessed the sum 
to be paid for the property particu- 
larised in the warrant, and autho- 
rised by the Act to be taken for the 
railway; whereupon the sheriff, in 
pursuance of the Act, gaye judg- 
ment for that sum." Neither the 
warrant nor inquisition stated that 
the owner had refused to treat, or 
had not agreed with the company 
for the sale of his land, nor that the 
company had served on him the 
notice required by the Act to be 
giyen ; but it i^peaied dUunde, that 
he did not agree with the company. 
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and that he had receiyed the requi- 
site notices, in which and in the 
warrant the property was particu- 
larised: 

Held, 1, That sufficient facts were 
stated in the inquisition and warrant 
to show the jurisdiction of the 
sheriff and jury. 

2. That the impanelling a jury, 
and an assessment by them being 
facts inconsistent with an agreement, 
necessarily imply non-agreement; 
and no inquisition isdefectiye for 
not stating a fact which is neces- 
sarily implied by those that are 
stated. 

3. That notice was waiyed by the 
party's appearing and not protesting 
for want of notice. — Taylor y. Clem- 
eon, 11 a. & F. 610. 

3. Notices giyen and plans and sections 

of an intended railway deposited in 
pursuance of the Standing Orders 
of tiie Houses of Parliament, pre- 
yious to an application for an Act, 
are not to be regarded in construing 
that Act afterwards, unless they are 
incorporated therewith. — North 
British Railway y. Todd, 12 GL & F. 
722. 

A yertical deyiation from the leyel of 
a railway not exceeding five feet, 
calculated with reference to the 
datttm line shown in the plans and 
sections deposited in pursuance of 
the Standing Orders of the Houses 
of Parliament, is within the powers 
of deyiation conferred by the Bail- 
way Glauses Consolidation Act for 
Scotland (8 & 9 Vict. c. 33, s. 11), al- 
though the deyiation may exceed 
five feet, calculated with reference 
to the surface line shown on the said 
plans and sections. — Id. 

4. A company for making a raUway from 

DuhUn to MuUingary was incorpo- 
rated by an Act of Parliament paned 
in July, 1845 (8 & 9 Vict. c. cxix.), 
under the name of '^The Midland 
Great Western Railway Company of 
IreUmd^ Some of its directors pro- 
visionally registered another com- 
pany for making a railway from 
MuuxngoT to Gaboag, to be called 
** The Crakoay and MuUingar Junc- 
tion Biulway Company.** Three 
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months afterwards tbis natoe was 
altered at the registration office to 
" The Midland Great Western Bail- 
way Company of Ireland (extension 
from MulHngar to Gahoay),^ Most 
of the directors of the two com- 
panies were the same. L. appUed 
for and receiyed scrip and certificates 
in the extension company, and paid 
deposits thereon, and received re- 
ceipts headed wim the altered name, 
ana he signed the shareholders* 
agreement and Parliamentary con- 
tract. The Midland Great Western 
presented, in its own name and under 
its corporate seal, a petition to Par- 
liament for an Act to make a rail- 
way from Mullmgar to Oalway^ 
undertaking, at its own expense, to 
make the railway. The Act which 
was passed upon this petition in 
July, 1846 (9 A 10 Vi4i, c. ocxxiv.), 
only gave authori^ to make the 
railway from Mullingar to Aihlone^ 
or but a part of the distance. The 
directors had power under the Act 
to raise the necessaxr sums '* by con- 
tributions among themselves or by 
the admission of other parties.** The 
additional capital required for the 
extension was directed to form 
**piirt of the general and original 
capital of the company;** and the 
provisions of the recited Act (that 
of 1845) were to extend to and be 
read with the new Act. The expres- 
sion ^*The Company,** in the new 
Act, was declared to mean the Mid- 
land Great Western Company. In 
September, 1846, at a meeting of the 
directors of the Midland Great 
Western Company, a resolution was 
passed, stating on what terms the 
holders of the extension scrip should 
be entitled to certificates in the 
joint company, and another resolu- 
tion approving of and confirming 
those terms. At that meeting the 
seal of the Midland Great Western 
Company was affixed to the share- 
holders* book, which, however, did 
not then contain the names of the 
shareholders in the extension line. 
The latter were added in March, 
1847, when one of them, that of the 
defendant, was inserted. Three calls 
were made ; the first was dated pre- 
vious to the insertion of the exten- 
sion subscribers in the shareholders* 
book, the other two after that in- 
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sertion. An action was brought for 
those calls : 

Held, that the Act did not amalgamate 
the two companies ; and that even 
if the directors possessed a power of 
amalgamation, the resolution of 
September, 1866, was not an exer- 
cise of that power, so as to render 
the defendant liable for any one of 
the calls at the suit of the Midland 
Great Western Company. — Midland 
Qteat Western {Ireland) Chmpany v. 
Leech, 3 H. L. Cas. 872. 

6. Under the 8 & 9 Vict. c. 20, s. 46, 
a railway company has the option, 
when its line of railway crosses a 
turnpike road or a public highway 
(except when otherwise provided by 
the special Act), either to carry the 
road over the railway, or the railway 
over the road.— !Z%« Queen v. The 
Directors of (he South Eastern RaUway 
Company, 4 H.L.Ca8. 471. 

A mandamus to oomand the company 
to do one of these two things is 
therefore defective, unless it shows, 
on the face of it, circumstances 
which establish the impossibility of 
the company exercising this option. 

6. Promoters of a company proposing 
to make a line of railway^ or persons 
standing in a similar situation as 
directors of an existing company ap- 
plying to Parliament for authority 
to make a new line, may lawfully 
enter into a contract for land that 
will be necessary for the purposed 
line, should the Bill pass, and when 
it has passed, such contract will be 
valid, and may be enforced. The 
mere want of legid power to make 
the contract at the moment of 
entering into it, will not affect its 
validity afterwards. — Eastern Coun- 
ties Railway Company v. Hawkes, 5 
H. L. Cas. 331. 

Seeus, where the contract is itself illegal, 
and Parliament is to be asked to 
legalise it. — Id. 

Where a contract for the purchase of 
luid is made by the projectors of a 
proposed line of railway, though an 
action at law may be maintained 
upon the contract, a Court of Equity 
win not, simply on that account, 
refuse its interference to compel 
specific performance. — Id. 
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If the directors oontmct to obtain from 
Parliament power for the vendor to 
make a good title, and they make no 
effort to [do so, they cannot allege 
the defect in his title (which they had 
undertaken to get amended) as an 
answer to a bill for a specific per- 
formance. — Eastern Countiea RaU- 
vxjuy Company y. Hawkes, 5 H. L. 
Cas. 331. 

Per Lord Campbell: Though anindiyi- 
dual vendee may consent to accept a 
defective title, it is doubtful whether 
the directors of a railway company, 
acting on behalf of the proprietors, 
can do so.— /(i. 

Semhle, that where the directors of a 
railway company, wanting part of a 
property, purchase more of it than 
IS required, though that may become 
a question between them and the 
shareholders, they cannot on that 
account avoid the contract with the 
-Id. 


7. Where the projectors of a railway 
company, in order to induce a land- 
owner to withdraw his opposition to 
their bill, enter into a contract with 
him, in which the stipulation is that 
the contract is to be performed by 
the company after the company 
shall have obtained an Act of In- 
corporation from Parliament, such 
contract to be valid ousht to be one 
which might be lawfmly made by 
the company after incorporation. — 
Preston v. Liverpool^ dc. Raikoay 
Company, 5 H. L. Gas. 605. 

It is vJJbra vires of a corporation estab- 
lished for the purpose of making a 
railway, to enter into a covenant to 
pay a large sum of money to a man 
for not opposing the passing of the 
company's Bill in Parliament. — Id, 

C. P. was a landowner, a railway com- 
pany was projected, and for the in- 
tended railway some of his land 
would be required. He threatened 
to oppose the BilL The projectors 
entered into an agreement with him, 
that **in case the company shall 
obtain an Act of Incorporation, the 
company shall pay to C. P. 1000 L 
for aU lands required by the com- 
pany for the due making of the rail- 
way, and 4000^forresidentialinjury 
to the estate and hall of C. P." That 
a tunnel should be constructed in a 
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particular manner through a part of 
his property, and that a passenger 
station should be made, &c. C P. 
withdrew his opposition, and the 
Bill passed: the railway was not 
made, nor were the lands required : 

Held, that this was not a contract 
which on the mere passing of the 
Bill entitled C P. to claim from the 
company payment of the money. — 
Preston v. Liverpool^ dtc. Badwaif 
Company, 5 H. L. Gas. 605. 

8. Bailway company A. agreed with 

railway company B., tluit in con- 
sideration of being allowed to use a 
part of B, line, the traffic on the part 
so used should be paid for according 
to a certain definite rate of tofi 
which was reduced below the ordi- 
nary amount. A. was afterwards 
amalgamated with other lines which 
had been made since the agreement 
was entered into, and its own amount 
of traffic was increased not only by 
those new lines, but by their bring- 
ing it into communication with some 
of the chief lines of the country. 
B, had also been amalgamated with 
other newly created lines. In both 
instances the amalgamating acts had 
preserved all the "rights, powers,** 
&e. of the original Unes : 

Held, that not only all the traffic which 
passed over line A, having; origin- 
ated there, but aU that which came 
on line A, having originated else- 
where, might pass, on payment of 
the reduced rate of toil, over the 
part of tiie line B. which was the 
subject of the original agreement — 
Lancashire and Yorkshire Railwc^ 
Company v. East Lancashire Railway 
Company, 5 H. L. Gas. 792. 

There were, however, cases in which 
company A, might deprive itself of 
the benefit of this agreement, as for 
instance, if company A, should, in 
consideration of any particular bene- 
fit or service to itself, grant to any- 
one a free passage along the whde 
distance (including therefore the par- 
ticular part of the line B. the subject 
of the agreement), in which case B. 
might cudm payment independently 
of the agreement.— /d 

9. At the Baih station of the Great West- 

em Bailway Company, goods were 
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received for the parpose of being for- 
warded to Torquay. The line of 
that company ends at Briatol, at 
which place the line of the Bristol 
and Exeter Company begins. The 
goods wonld have to be put on a 
tiiird railway before reaching Tor- 
quay. The receipt note given at 
Bath was thns headed: "To the 
Great Western Railway Company : 
Receive the nndermentioned goods 
on the conditions stated on the other 
side. To be sent to Torquay station, 
and delivered to R. C. Collins^ con- 
signee, or his agent/' The Great 
Western Company received the car- 
riage money for the whole distance 
from Bath to Torquay. On the ar- 
rival of the goods at Bristol^ they 
were put on the line of the Bristol 
and Exeter Company, where they 
were destroyed by fire. An action was 
brought against this latter company 
to recover compensation for the loss : 

Held, that the contract was with the 
Great Western Company alone, and 
that the Bristol and Exeter Company 
was not liable. — Bristol and Exeter 
Railway Compamy v. Collins^ 7 H. L. 
Gas. 194. 

10. An Act was passed to incorporate a 
company to make a railway from 
Bristol to Exeter^ and in that Act 
was a general direction that the 
charges for conveyance on the rail- 
way were to be reasonable. Several 
other Acts were afterwards passed, 
authorising the same company to 
make branch railways ; and in one 
of them, which was passed to amend 
the previous Acts and to authorise 
the construction of a junction line, 
the 3rd section spoke of ** the rail- 
way" intended to be constructed. The 
19th section enacted that it should 
not be lawful for the company to 
charge in respect of persons or 
things ^ conveyed on the raUway any 
greater sum,** &c. : 

Held, that the words, " the railway," 
in these sections were not restricted 
to the junction railway constructed 
under the authority of that Act, but 
extended to the whole undertaking, 
including the original line, the 
branches, and the junction line. — 
Bristol and Exeter Railway v. Garton, 
8H.L.GaB.477. 
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11. When the Legislature authorises 
railway directors to take, for the pur- 
I>08es of their undertaking, any lands 
specially described in their Acts, it 
constitutes them the judges whether 
they will or not take these lands, 
provided that they act with the bona 
fide object of using the lands for the 
purposes authorised by the Acts, and 
not for any collateral purpose. Hav- 
ing provided for affording coropen- 

' sation to the owners of the lauds, 
the Legislature leaves it to the com- 
pany to determine what lands are 
necessary to be taken. — Stockton and 
Darlimjton Railway Company v. 
Broton, 9 H. L. Cas. 246. 

12. A railway passenger, with knowledge 
that the railway company, though 
allowing each passenger to carry, free 
of charge, a certain amount of lug- 
gage, required all merchandise carried 
to be paid for, took with him, as if 
it was personal luggage, a case of 
merchandise, and did not pay for it 
as such : 

Held, that no contract whatever touch- 
ing the same arose between him and 
the company, and therefore, on its 
being lost, he was not entitled to 
recover the value of it from the com- 
pany. — Belfast, d:c. Railway Com- 
panies V. Keys^ 9 H. L. Cas. 556. 

13. A railway bridge, though construct- 
ed in a more than ordinarily solid 
and weighty manner, and so requir- 
ing more than ordinary subjacent 
and adjacent supports, must be con- 
sidered as something within the 
ordinary purposes of a railway. — 
Elliot Y. The North Eastern RaUway 
Company, 10 H. L. Gas. 333. 

A vendor of land, having sold it under 
an Act of Parliament for the parti- 
cular purposes of a railway, cannot 
afterwards work the minerals under 
the surface (though they have been 
expressly reserved to him, either by 
his grant or by the provisions of 
the Railway Company's Act), in such 
a manner as to prejudice the use of 
the land for the purposes for which 
it has been purchased. The com- 
mon law right to adjacent support 
from the vendor*sland, attaches upon 
such a sale, even beyond the liinita 
of the purchased land. — Id. 

14. All the parts of the 7th MCtioa 
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of the "Railway and Traffic Act, 
1854," must be read together, and 
therefore the conditions there spoken 
of as capable of being imposed by 
railway companies in limitation of 
their liability as common carriers 
must not only be, in the opinion of 
a conrt or judge, just and rea- 
sonable, but must lUso be embodied 
in a special contract in writing, 
signed by the owner or sender of the 
goods. — Peek ▼. North Staffordshire 
ItaUway Company, 10 Hi L. Cas. 473. 

The owner of some marble chimney- 
pieces desired to send them to Lon- 
don, Messages and notes passed 
between him and the agent of a 
railway company on the subject of 
the terms on which they were to be 
carried. The agent stated as a con- 
dition that the company would not 
be responsible for damage to goods 
sent by the railway, unless their 
value was declared and they were 
insured, the rate of insurance beinff 
fixed at 10 per cent, on the declared 
value. After some delay the agent 
received a note requesting that the 
marbles might be forthwith sent to 
London, " not insured "; they were 
sent and suffered damage : 

Held- (cfiM. Lord Chelmsford), that the 
condition thus sought to be imposed 
by the company was not just and 
reasonable ; that there was not any 
special contract s^ed by the parties 
within the meaning of the 17 & 18 
Vid. 0. 31, 8. 7 ; that the note could 
not be connected with the other 
communications so as to constitute 
the required contract; that the 
words ** not insured,** could not be 
made the subject of explanation bv 
parol evidence ; and that they left 
the rights and liabilities of Uie 
parties as at common law. — Id, 

Per Lord Oranworth : The burden of 
showing that a condition is just and 
reasonable, lies on the railway com- 
pany.— /d 

Simons v. The Great Western Railway 
Company (18 Oom. Ben. 805), con- 
firmed.— /d. 

Per Lord WensUydale : A plea alleging 
this condition as a bar to the whole 
cause of action, la bad.— /d. 


RATE. See Church Rate. Poor Rate. 
Vestry. 
There is no rule of law which prohibits 
a retrospective rate. In every case 
of rating the question is, whether 
the Act, under which a rate is made, 
either expressly or impliedly, pro- 
hibits such rate from being retro- 
spective. — Harrison v. Stickney, 2 H. 
L. Gas. 108. 
The 2 Will 4, c. 60 (public local), for 
draining the lands of Holdemess, in 
the East Riding of the county of 
Forik, con tains no prohibition against 
a retrospective rate. The commis- 
sioner, under that Act, borrowed 
money (on which interest became 
due) for the purposes of the works 
directed by the Act : 

Held, that a rate made to pay off the 
debt thus incurred was under the 
provisions of that Act a valid rate. — 
Id. 

REALTY AND PERSONALTY. See 
Personal Estate. Wili^. 

1. Where money is directed to be vested 
inland or other security, but the 
conversion has not, in fact, taken 
place until the whole interest, whe- 
ther in land or money, has become 
vested absolutely in one person, any 
act of his, indicating an option in 
which character to tiu^e or dispose of 
it, will determine the succession as 
between his real and personal repre- 
sentatives.-— 0>oA»on V. Cookson, 12 
01. & F. 121. 

A testator gave his residuary estate to 
his wife, and appointed her his 
executrix, with the tuition of his 
younger children, and to provide 
for tihem with regard to their for- 
tunes ; and he advised her thus : — 
" As to my son John, I would have 
250 Z. a year paid him unHl a sum of 
10,000/1 can he invested in land or 
some other securitiee, which is to be 
invested in trustees, for his use, as to 
the interest of such money, or pro- 
duce of such lands, for his natoral 
life ; and if he marries with consent^ 
&c., that he may make such settle- 
ment on such wife, Ac. as you may 
judge proper; and diat the re- 
mainder may go to such child or 
children he may have lawfully be- 
gotten ; but in failure of these, to 
my eldest son Isaac, and his heirs 
forever.** The sum of 10,0002. was 
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Realty and Personalty— con<m«erf. 

vested partly in personal securities, 
and partly on mortgage of real 
estate ; and on the death of John^ 
without any child, his widow, being 
entitled to the interest for life, and 
I^aac entitled to the principal on her 
death, by their acta indicated their 
intention to take the fund as money. 
Isaac survived the widow, and died 
intestate : 
Held, that even if the fund had been 
impressed by the will with the cha- 
racter of real estate, which was 
doubtful, it was re-converted into 
personalty by the subsequent acts 
of the party absolutely entitled, and 
therefore it belonged to the next of 
kin of Isaac^ and not to his heir. — 
(Jookson V. Cookson, 12 CI. & F. 121. 

2. A testator devised his real and per- 
sonal estate to certain persons, and 
gave his trustees a power, with the 
consent of the person who might be 
in possession, to lay out his personal 
estate in the purchase of freeholds, 
&c., and to settle the same when 
purchased, to such uses as were de- 
clared ** of his manors, or reputed 
manors, messuages, landis, tenements, 
rents, hereditaments, and premises 
devised by this my will, as shall be 
then existing, undetermined, or 
capable of taking effect, &c., to and 
for no other estate, use, trust, or 
purpose whatsoever \^ 

Held, that this power to trustees to 
convert personalty into realty did 
not operate as an absolute conver- 
sion. — De Beauvoir v. De Beauvoir, 
3 H. L. Cas. 524. 

3. The right of hunting, shooting, &c., is 
an interest in the realty and the grant 
of it is a license of a profit a prendre. 
-^Ewart V. Graham, 7 H. L. Cas. 331. 

RECEIVER. 

1. A receiver cannot be permitted to 
enter into an agreement with his 
sureties by which he, in effect, indem- 
nifies them against any loss that 
may accrue from his dealing with 
the receivorship fund. The security 
for his good conduct must not be 
worked out of the estate itself. — 
WhiU V. Bough, 3 CL & F. 44. 
Nor can he be permitted to pnt the 
fund entnuited to his care under 


Receiver —continued, 

their control, or the control of any 
person appointed by them, but must 
retain the complete control over it 
in himself, so as to be able to act 
with promptitude on any emergency. 
— White V. Baugh, 3 CI. & F. 44. 

It makes no difference in such a case 
that the arrangement between the 
receiver and his sureties has not been 
the direct cause of a loss, nor that 
neither of them has obtained any 
personal advantage from it. — Id. 

Where an order has been made in a 
cause, directing a receiver to pay the 
fund to a particular person, and that 
person dies, the receiver is not 
bound in the first instance to take 
out a representation to the deceased, 
nor to apply to have the order re- 
vised ; it is sufficient for him to 
keep the money in the custody in 
which it was originally placed, until 
the state of the proceedings in the 
Court enables him to pay it over. — Id, 

2 A creditor of a partnership, consisting 
of two persons, had received from 
one of them joint and sev^al pro- 
missory notes, accepted by himself 
and by a third party, a married woman 
having separate estate. The part- 
nership was afterwards dissolve by 
deeds, by virtue of which the second 
partner, on giving up certain title- 
deeds, was altogether exonerated 
from liability to the creditor, who, 
however, expressly reserved his rights 
on all notes and other securities 
which he held in his hands at the 
time of the execution of these deeds. 
These transactions were wholly un- 
known to the third party, who was 
the surety on the notes. There were 
various circumstances which might 
have awakened the suspicion of the 
creditor, and he had not taken any 
steps to inform the surety as the 
notes became due that she had be- 
come or continued liable upon them. 
In a bill for an account and a re- 
ceiver, filed by the creditor, the surety 
put in an answer detailing these cir- 
cumstances, and alleging mud : 
Ileld, affirming the decree of the Lord 
Chancellor (who had reversed an 
order of the Master of the Rolls), 
that this was not a case in which the 
Court would interfere by appointing 
a receiver.— Oilmen v. Homm, 4 H. L. 
Cas. 997. 

t2 
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3. Payment of interest on an Irish 

mortgage made by a receiver ap- 
pointed nnder the 11 & 12 Geo. 3, 
c. 10 (/r.), over the estates mort- 
gaged, is, within the terms of the 
40th section of 3 & 4 Will 4, c 27, 
payment by **an agent" of the 
party liable. — Chinnery v. EvanSy 11 
H. L. Cas. 116. 

The words in the 40th section " bv the 
person by whom the same shall be 
payable, or his agent,** &pply eqnally 
to the making of a payment and the 
signing of an acknowledgment.— /d 

There was a mortgage extending over 
three estates ; a receiver was ap- 
pointed. His appointment, in form, 
extended over all ; in fact, he only 
received the rents of one of the 
estates. A payment by him out of 
the rents received from this one 
estate was treated as a payment 
made by the mortgagor in respect 
of the mortgage debt, and therefore 
prevented the Statute of Limitations 
operating as a bar to the demand 
as to any of the estates comprised in 
the mortgage. — Id. 

4. The appointment of a receiver in a 

suit puts an end to the power of a 
trustee appointed for the benefit of 
creditors, to collect the rents. — 
McDonnelY. White, 11 H. L. Cas. 670. 

The duty of a receiver appointed in a 
suit, relates (by the law of Ireland) 
as well to the arrears due from the 
tenants at the time of his appoint- 
ment as to those which would after- 
wards become due, and in a case in 
which no steps were taken by the 
receiver to enforce payment, from 
the trustee of arrears, which he had 
suffered to accumulate, his estate 
could not, after the lapse of many 
years, be made liable for those 
arrears. — Id, 

EEC0GNIZANCE8. 

Qucere, whether a judgment which 
directs that each of several defend- 
ants shall enter into recognizances 
to keep the peace, &c. '*for the 
space of seven years next ensuing 
the acknowledgment thereof." is 
good, no period being fixea for 
entering into the recognizances ? — 
aConnell v. The Queen, 11 CL & F. 
166. 


RECORD. See Practice. 

RECOVERY. See Fine and Recovery. 

RECTORY. /S^eeADVowsoN. Prebend. 
The 3 & 4 WiU, 4, c 37, s. 124, em- 
powers the Lord Lieutenant and 
Privy Council in Ireland to dis- 
appropriate, disunite, and divert any 
rectory, vicarage, tithes, or portions 
of tithes, and glebes, or part or parts 
thereof, from and out of any arch- 
bishopric, deanery, or archdeaconry, 
dignity, prebend, or canonry, and to 
unite any such rectory, vicarage, 
tithes, or portions of tithes, to the 
vicarages and perpetual or other 
curacies of such parishes respectively, 
so that each such rectory, vicarage, 
tithes, or portion of tithes and glebes, 
or part or parts thereof, shall, with 
its respective vicarage, perpetual or 
other curacy, form a distinct parish 
or benefice :" 

Heldj that the Lord Lieutenant and 
Pnvy Council have authority to dis- 
appropriate any part or portion of 
the tithes of a rectory; that the 
word rectory in the statute must 
be appUed in its widest legal sense, 
and therefore included the glebe ; 
and that an order of disappropria- 
tion of ** the rectory," made by the 
Lord Lieutenant and Privy Council, 
could not be restricted to the tithe 
rent-chaxge, unless on the face of 
the order of disappropriation such 
restriction was manifested. — WiUon 
V. Loveland, 12 CL & F. 677. 

In an order of the Lord Lieutenant 
and Council, made under this Act, 
there was a statement of the reve- 
nues of three rectories belonging to a 
cathedral treasurership. The order 
then went on to say, *' There is a 
further income belonging to the said 
treasurership, arising from demised 
lands, amounting to the yearly sum 
of 80/. 6«. lid." The glebe lands, 
which were not in express terms 
mentioned in the order, did amount 
to nearly the sum thus stated. A 
small piece of land, called the trea- 
surer's garden, made up the rest. 
After this statement of tne revenues, 
the order went on to disappropriate 
the ** rectories, together with the 
rectorial tithes thereunto belonginff,** 
in pursuance of the power given by 
the Act, but said nothing about the 
glebe: 
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Held that the glebe lands were, under 
this order, disappropriated from the 
treasnrership.— ff'i^on v. Loveland, 
12 CI. & F. 677. 

BEDUCING INTO POSSESSION. See 
Game. 

REGISTRATION AND REGISTRY 
ACTS. See Assiqnmenx, 5. Irish 
Tenantry Acts. Leases for 
Lives. Mortgage. Settlement. 
1. A term for 399 years in certain lands 
in Ireland^ being vested in B, for 
life, with residue in his daughter, a 
settlement is made on the inter- 
marriage of the daughter and W., 
by which the whole term is conveyed 
to trustees on trust, to pay the rents 
and profits to B,, the ^ther, for life, 
then to TT., the husband, for life, 
then to the daughter for life, if she 
survived him, and afterwards to con- 
vey the term to the first son. This 
settlement is not registered. On the 
death of B.. the father, W., the hus- 
band, demises the whole term for 
valuable consideration to K.^ and 
the indenture is duly registered ; and 
K. afterwards assigns for like con- 
sideration, his lease of the term to /. : 

Held, by the House of Lords, in con- 
formity with the unanimous opinions 
of the attending common law 
judges, that the registered inden- 
ture shall prevail over the unregis- 
tered settlement ; and that the title 
of the assignee of the lease is to be 
preferred to that of the widow of 
W.t and of the trustee under the 
settlement ; and that this . is so, 
whether the assignment from K. to 
/. was registered or not, for the un- 
registered assignment would pass 
the interest as between the lessee 
and the assignee, and there was no 
conflicting claimant under a regis- 
tered de^ ; and this construction 
of the Registry Act, 6 Anne, c. 2, 
holds good whether the party ex- 
ecuting the prior secret conveyance 
and the subsequent registered deed, 
be the same party or not. — Warbur- 
ton V. Laveland, 2 Dow & C. 480. 

See CarlisU v. Whaley.Jj. R, 2 H. 

L., 399. 

2. Under the Irish Registration Act (6 

Anne, c. 2), an equity in a gi-ant 

which is registered, will prevail 


Registration, 8ic.^contmued, 

against the right even of a bona fide 
purchaser to whom the original 
grantor has subsequently sold part 
of the property comprised in the re- 
gistered deed.--ift7/ v. HiU, 3 H. 
L. Gas. 828. 

A deed contained recitals which de- 
scribed two persons as concurring in 
settling prooerty to which they were 
"respectively entitled.** It after- 
wards contained a grant to trustees 
of a certain part of this property, 
as made by one of these persons, 
when in fact that part belonged to 
the other. The memorial of the 
deed described both as the granting 
parties. This description was not 
one of the things required by the 
statute : 

Held, not to vitiate the effect of the me- 
morial under the Registration Act. 
— /rf. 

In 1830, a settlement of certain pro- 
perty, held under renewable leases, 
was made in favour of ^. In 1831, 
A,, being about to marry, made a 
settlement of this property for the 
uses of the marriage. The deed of 
1830 was not registered. The settle- 
ment of 1 83 1 was registered. In 1 840, 
A., being in actual possession, sold to 
J9., and B., who had no actual notice 
of the settlement of 1831, entered 
into possession, and made alterations 
in the premises. After the death 
of A,, nis son, who was entitled 
under the settlement of 1831, filed a 
bill against B, to set aside the sale, 
and for an account, and for waste : 

Held, that it was not necessary to 
register the deed of 1830 ; that the 
registered settlement of 1831 pre- 
vailed against the bona fide purchase 
of jB., and that the Court below had 
properly declared him to stand pos- 
sessed of the leases as a trustee for 
the parties beneficially interested 
under that settlement. — Id, 

But held also, that he was entitled to 
indemnity against the covenants in 
the leases which he was thus declared 
to hold as trustee ; that an inquiry 
ought to be made as to alleged im- 
provements and as to alleged waste ; 
and that he was entitled to be 
allowed the benefits of those im- 
provements ; and that, being a bona 
fide purchaser, without misconduct, 
t3 
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he ODght not to be charged with 
costs.— il/i«v. Hill, 3 H. L. Cas. 828. 

3. A dulj registered memorial of an in- 

denture was held admissible as se- 
condary evidence of the indenture. 
^^^Sadlier v. Bigg8, 4 H. L. Cas. 436. 

4. J, S^ under his marriage settlement, 

was seised of certain estates in the 
county of Oare, for life, remainder 
to his sons successively in tail, sub- 
ject to a charge of 6000 ;. as a pro- 
vision for younger children. B. S, 
was the eldest son of this marriage, 
IT. S, another son, and there was a 
daughter, Diana. J, S. afterwards 
purchased other estates, one of which 
was called iT., which in 1806 he con- 
veyed by way of mortgage security 
to the Bishop of Elphin, In Febru- 
ary, 1807, he executed a deed, by 
which, assuming to be the owner in 
fee of JST., he conveyed it and other 
lands to trustees for himself for life, 
then to his eldest son, B, 5., for life, 
remainder to the eldest and other 
sons of B, S. successively in tail. 
This deed contained a covenant on 
the part of B. S. to pay «/. ^.'s debts, 
and to discharge a sum of 2000/. 
which J, S, had undertaken to pay 
to two children of Diana : and also 
an assignment by •/. S, of his per- 
sonal estate in favour of B. /S., who 
was thereby appointed the attorney 
of J. S.^ with power to call in the 
debts due to him. The deed was 
registered (apparently without the 
Imowledge of J. S, or of W. S.) upon 
the 1st June, 1807. On the 13th 
June, 1807, by a deed, to which J.S.^ 
B. S,^ two trustees, and W. S. were 
parties, J, S. granted and B. S, con- 
firmed to the trustees the lands of 
jr. to J. S. for life, then to W, S. 
for life, remainder to his first and 
other sons in tail, with a power to 
each succeeding tenant for life to 
ch^^ Uie same with a jointure for 
his wife; and bv the same deed 
W. S. gave up rus share of any 
benefit from the provision for 
younger children under his father's 
marriage settlement or otherwise. 
This deed was registered a few days 
afterwards. J. S, died in November, 
1808, and W. S. entered into posses- 
sion of the lands of K, W. S. mar> 
ried in 1816, and B. S. was a party 
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to his marriage settlement, in which 
the lands of K, were included, and 
by which, under the power contained 
in the deed of June, 1807, W. S. 
created a jointure for his wife. B, 
S, paid his father s debts, satisfied 
the mortgage on the lands of K.^ 
obtained a reconveyance of them to 
himself, and died in 1837, having 
allowied W.S, to remain in undis- 
turbed possession up to that time. 
W.S. continued in possession, and 
died in 1843. The son of B,S., 
claiming under the deed of February, 
1807, brought ejectment against the 
son of W. S'., who relied on the deed 
of June for his title. At a trial of 
this ejectment, the jury found that 
the deed of February, 1807, was a 
voluntary deed, and that that of 
June, 1807, was given for a valuable 
consideration. The Court of Queen*s 
Bench in Ireland directed a new 
trial, which took place, but the de- 
fendant did not appear, and the 
plaintiff obtained judgment against 
him by default. A biU was filed by 
the plaintiff in the Court of Chan- 
cery there, to have the trusts of the 
deed of February, 1807, carried into 
execution, and that Court decreed 
accordingly : 

Held, that the decree was right ; that 
after what had occurred at law, it 
must be assumed that the deed of 
February, 1807, was given for a 
valuable consideration, and that the 
deed of June, 1807, was a voluntary 
deed; and farther, that the subse- 
quent marriage of IT. S^ and the 
circumstances attending it, did not 
constitute his children purchasers 
for value under the latter deed, 
which could not prevail against an 
earlier and a previously registered 
deed that had been executed for a 
valuable consideration. — ScoU v. 
8coU, 4 H. L. Cas. 1066. 

5. Under the 2 & 3 Vict. c. 11, if A. has 
a judgment registered under the 
1 & 2 Vict. c. 110, such registration 
will protect him against all who 
become mortgagees or purchasers 
during the currency of the five 
years, and such protection will con- 
tinue, as to them under a re-regis- 
tration, even though he should have 
omitted to re-register within five 
years ; but as to persons becoming 
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mortgagees or purchasers between 
the period when his first registration 
ceased and when his re-registration 
began, he will not be protected, but 
they will have priority over him. 
(Beavan v. Lord Oxford, 6 De G., M., 
& G. 492, approved.) — /Skaw v. 
Neale, 6 H. L. Gas. 581. 

6. J. S, on the 6th October, 1855, made 
an equitable mortgage of his estate 
to E. This mortgage was not regis- 
tered. On the 25th August, 1856, 
D. obtained a decree in the Court of 
Chancery against the estate of J. S., 
and on Vie 7th November, 1856, re- 
gistered this decree as a mortgage 
under the 13 & U Vict. c. 29 (/r.) : 

Held, that this registration had not 
the effect, under the provisions of 
that statute, of giving a priority to 
the decree over the equitable mort- 
gage to E. — Eyre v. McDowell^ 9 H. 
L. Cas. 619. 

A registered judgment under the pro- 
visions of the 3 & 4 Vict. c. 105 (/r.) 
and the 13 & 14 Vict. c. 29 (7r.), 
only affects such property as the 
debtor at the time of the judgment 
lawfully possessed as of his own 
right, and over which he had the 
power of disposition, and therefore 
does not displace the interest of a 
previous equitable mortgagee. — Id. 

BEMAINDEB. iSea Ejectment. Will. 

RENEWABLE LEASES. See Irish 
Tenantry Acts. Leases for 
Lives. Registration. 

RENT CHARGE. See Annuity. Co- 
venant. Landlord and Tenant. 

1. Where a lease contains a personal co- 
venant for the payment of rent, and 
the lease is surrendered, the personal 
covenant is independent of the es- 
tate in the property, and so far as 
relates to rent previously due, is not 
affected by the surrender, but the 
lessor remains a specialty creditor 
for the rent which accrued before 
the surrender.— -4 ttonwy General v. 
Cbii;,3H.L.CaB.240. 

2. A. granted an annuity, to commence 

after his death, and which he charged 
on certain lands, to which lands he 
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declared himself entitled in fee 
simple, and over them he gave a 
right of distress in respect of the 
annuity. It afterwards appeared 
that as to the greater part of these 
lands he was only entitled to a life 
estate. After the discovery of the 
defect in the grantor's title, a small 
part of the lands charged (of which 
part the grantor had been seised in 
fee) was sold : the grantee of the 
annuity received the purchase money 
in part discharge of the arrears : 

Held {dies. Lord St. Leonards)^ that this 
did not destroy her right to proceed 
on the covenant. — Mony penny v. 
Monypenny^ 9 H. L. Cas. 114. 

Per Lord St. Leonards : She had there- 
by elected to treat the annuity as a 
rent-charge, and could not after- 
wards proceed to recover it as a 
mere annuity. — Id. 


RES JUDICATA. See Practice. Pro- 
bate. 

1. To render the matter of a judgment 
a res Judicata^ so as to make this a 
valid plea, it is necessary not only 
that tne subject and parties, but 
that the grounds of the judgment, 
or media concludendi^ should be the 
same. — Graham v. Maxwell. 2 Dow, 
314. 

Where, therefore in a contest between 
creditors of a deceased person and 
his widow, a judgment on a general 
obligation, given by the deceased, 
had been pronounced, but a parti- 
cular obligation entered into by the 
deceased, though known to the par- 
ties, and induded among the docu- 
ments produced in the cause in the 
Court below, had never been made 
by any of the parties the subject of 
consideration, the effect of that par- 
ticular obligation when properly ad- 
verted to, and made the subject of 
discussion in a subsequent stage of 
the cause, was held (reversing the 
judgment of the Court of Session) 
not to be governed by the preceding 
decision, but still to be a subject for 
consideration. — Id. 

RESIDUE. iSteWiLL. 

1. A gift of residue cannot be a satisfao- 


t4 


tion of a debt, but may be a satis- 
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faction of a portion. — Thynne {Lady 
E,) V. Gkngall {Earl), 2 H. L. Cas. 
154. 

2. T. IT., a merchant in partnership 
vith A. U.^ died in 1790, unmarried 
and intestate, possessed of leasehold 
property, and leaving his sisters, Lady 
S. and Mrs. />., his sole next of kin. 
Soon after his death, the partner- 
ship was, on investigation by the 
cradi tors, found to be insolvent ; and 
Lady iS. and Mrs. X)., with consent 
of their husbands, duly renounced 
administration of his estate. By 
indenture made between Sir W. and 
his wife, Lady S. of the first part, 
the said A. H. of the second part, 
and his then new partner R. of the 
tliird part, after reciting that the 
former partnership was insolvent, 
that A. U. and R. had undertaken 
to settle with the creditors by com- 
position, which could not be effected 
without administration of T. JS.^s 
personal estate, and that there had 
been money transactions between 
him and Sir W. S., of which neither 
had kept any account, Sir W. S. and 
Lady S. renounced, at i2.'s request, 
all their ri^'ht to the said administra- 
tion in favour of A. H.^ who, in 
consideration thereof covenanted, 
after obtaining such administration, 
to release Sir W. S. from all claims 
which he, as administrator of T. H 
or otherwise, might have on Sir W. 
JS. ; and Sir W. /S., in consideration 
of such release, covenanted for him- 
self, his heirs, executors, and admi- 
nistrators,and for his said wife, that 
they. Sir W. and Lady ^S'., would, 
after such administration should be 
granted to A. H., execute to him, 
his executors, and administrators, a 
release of all claims whatsoever 
which they might have on him as 
administrator of T. i7., or other- 
wise. The creditors also by a 
composition deed, agreed to accept 
15 8. in the pound, payable by instal- 
ments by ^. ^. and R., and to allow 
A. H.Xo take out administration of 
the estate of T. H. Afterwards Z>., 
the husband of Mrs. Z>., by a deed 
poll, after reciting that he had an 
unsettled demand against T. B.''s 
e«tate, and that the effects of the late 
partnership, together with T. H.'b pri- 
vate estate, were insufiicient to pay 


Besi due — continued. 

the partnership debts, and that the 
creditors entered into a composition 
and agreement with A. H. and i?. 
as aforesaid — declared that a bond for 
10002. given to him by A. H. and 
i?., pursuant to an agreement therein 
recited, should, when paid, be in 
full discharge of all sums of money 
due to him from T. H.^ and of all 
claims whatsoever of him, Z>., on the 
estate and effects of T. H. A. H. 
then took out letters of administra- 
tion of T. B^% estate, and in order 
to pay the creditors, raised sums of 
money by annuities and mortgages 
on the said leasehold property, R, 
joining in the securities; but in 
1793, being unable to pay the whole 
composition by what they had then 
received from the intestate's estate, 
they entered into farther arrange- 
ments with the creditors, and soon 
afterwards dissolved partnership. R, 
remaining in exclusive possession of 
the leasehold premises, of which he 
afterwards purchased the fee-simple, 
and dealing with them as his own 
for several years, without any inter- 
ference hj A. ff. or the said next 
of kin, or their husbands, who sur- 
vived them — all of whom died be- 
tween the years 1797 and 1815, — he 
(R.) mortgaged them in 1815, to se- 
cure debts due by him to D. and Co., 
subject to the leases possessed by 
the intestate ; subject to which he 
also in 1818, released to them the 
equity of redemption, and they 
afterwards sold the property in fee 
to other parties. A bill to redeem 
the premis s was filed against the 
mortgagees and purchasers in 1831 
by the administrator de bonis nan of 
T.ff.^ claiming also as representative 
of the next of kin. There was no 
proof of the execution of a release 
m pursuance of the covenant by Sir 
W. and Lady S.^ except that it ap- 
peared from their deceased attorney *8 
bill-book that he had prepured sach 
release : 

Held, by the Lords, that it was imma- 
terial whether such releases were 
executed or not, as the various acts of 
ownership exercised over the lease- 
hold property b^ A. B. and by R. 
and those deriving under him, all 
dealing with it as their absolute 
property for a period of 37 years, 
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tvith the acqaieflcence of the next of 
kin, and their repreflentatives, estab- 
lished beyond all doabt an agree* 
ment by the next of kin to give np 
all their interest in it, in considera- 
tion of the arrangements of 1790. — 
SkeffingUm v. Buddy 9 GL & F. 219. 

Semble, if the residue had not been so 
released, and time and the acts 
and the acquiescence of the parties 
had not been a bar to a bill to re- 
deem, the administrator de bonis non 
of the intestate woald be entitled to 
sustain such bill, notwithstandinff 
that the equity of redemption had 
been reserved to the original ad- 
ministrator's representatives, and 
not the administrator of A, J7., the 
former administrator. — Id, 

3. A testator devised ** all my estate, both 

real and pergonal, to E, E.^ his exe- 
tors, administrators, and assigns, to 
and for the several nses, intents, and 
purposes following, that is to say;" 
and then, after specifying various 
objects of his bounty, appointed 
** the said E, E. executor of this my 
last will and testament." The trusts 
of the will did not exhaust the 
estate: 

Held, affirming a decree of Lord 
Ghancellor (htUnham^ that E. E, did 
not become entitled to the residuary 
personal estate for his own benefit, 
but was a trustee thereof for the 
widow and next of kin of the testa- 
tor, according to the Statute of 
Distributions. (Daufson v. Clark, 
18 Ves. 247, approved,)— J5/fcocA; v. 
Ifofji, 3 H.L. Gas. 492. 

The rule in snch case is, that where a 
*' plain implication or strong pre- 
sumption" appears that the testator 
by naming an executor meant only 
to give the office of executor, and 
not the beneficial interest, the per- 
son named shall be considered a 
trustee for the next of kin of the 
undisposed surplus. — Id, 

See SaUmarsh yr,BarreUy 29 Beav. 
474; 3 De G., F., & J. 279; 
Enohmy. WyUe, 10 H. L.Gas. 1. 

4. A person having a charge for life on 

residue, has, to the extent of that 
charge, the rights of a residuary lega- 
tee, and is entitled to have the red- 
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due ascertained, and secured within, 
if possible, one year after the death 
of the testator. It is the duty of 
the executor to do all in his power 
to effect that object. — Wighiioick y. 
Lord, 6 H. L. Gas. 217. 

5. The rules which are applicable to a 
gift of residue are applicable also 
to the parts into wMch that gift 
may be divided. — BecUoe Y,Hodg9ony 
lOH.L.GaB.656. 


RESULTING TRUST. 
7. Will, 10. 


Sm Ghabity, 


REVERSION. See Landlord and 
Tenant. Mortgage. Will. 

1. A father, by a voluntary deed, con- 

veyed certain estates to trustees, 
upon trust, to allow him the rents 
and profits for life, then to the use 
of his son, his executors, adminis- 
trators, and assigns. He subse- 
quently made a settlement of the 
same premises on the marriage of his 
son, by which he gave up the im- 
mediate rents and profits to the son, 
and after some farther limitations, 
reserved the ultimate reversion to 
himself: 

Held, that the voluntary deed remained 
in force so far as it was not revoked 
by the marriage settlement, and 
that the reversion belonged to those 
claiming under the son, and not to 
those ckiming under th«> father. — 
Croker v. Martin, 1 Dow & G. 15. 

2. There can be no avowry for a rent- 

charge upon land payable to one 
who has no reversion. — Pluck y. 
Digges, 2 Dow & G. 180. 

A, entered into a lease for Uvea, renew- 
able for ever, assigned the whole of 
his estate and interest in the lands 
to B,, reserving a rent and a power 
of distress and re-entry, but no 
reversion. The rent being in arrear, 
A. distrained and B. replevied. A, 
made avowry under the Irish statute 
25 Geo. 2, c. 13 (corresponding to 
the E^qlish statute 11 Geo, 2, c. 19) 
giving landlords the remedy by dis- 
tress, and had judgment : 

Held, in the House of Lords, that the 
judgment must be reversed, for that 
the btatuto applied only to leases in 
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which there was a reyersion, or an 
interest vested in the lessor at the 
expiration of the lease. — Pluck v. 
Digges, 2 Dow & C. 180. 

See Roberts v. Mayne, Gas. temp. 
Nap. 175, 196. 

REVIEW, BILL OF. See Practice. 


REVIVAL OF SUIT. 

A, a defendant, as administrator on 
the nomination of the Grown, in a 
suit by the alleged next of kin, died ; 
B., his successor in ofBce, took out 
letters de bonis non. A biU to revive 
the suit was filed, and an order made 
thereon recited the praver of the 
bill thus : that the said suit and 
proceedings, which had so become 
abated as aforesaid, might be re- 
'vived, and be in the same plight and 
condition against B, as Uiey were 
at the time of the death of A,^ and 
that the plaintiffs might have the 
same relief against B. as thev would 
have been entitled to and had against 
A. had he still been living," and 
then added, " which is hereby 
ordered by the Gourt as prayed :'* 

Held, that this order did not of itself 
create any liability in B», but merely 
put the suit in the same state as it 
had been in before A'b death. — The 
Attorney General v. Kohier^ 9 H. L. 
Gas. 654. 


RIVER. 

1. Upon an issue raising the question 

what was to be considered " river" 
and what " sea," a direction " that 
the thing to be looked to is the fact 
of the absence or the prevalence of 
the fresh water, though strongly im- 
pregnated with salt," is erroneous. — 
Home V. Mackenzie^ 6 CI. & F. 628. 

The mouth of a river comprehends the 
whole space between the lowest ebb 
and the highest flood mark. — Id, 

2. The bed of all tidal navigable rivers 

and of all arms of the sea is in the 
Grown, but is so for the benefit of the 
subjects. The right of navigation be- 
longs, by law, to all the subjects of 
the realm, and the right to anchor is 
a necessary part of the right to 
navigate. This right never conld 


River — continued, 

have been interfered with by grant 
from the Grown. — Gann v. T/te 
Free FUhers of Whistable, 11 H. L. 
Gas. 192. 
The grant, ther^ore, of an* oyster bed 
in an arm of the sea below low- 
water mark, must have been taken 
by the grantee, subject to the public 
right of navigation ; and he cannot 
now, in respect of his ownership of 
the soil, make any demand, even if 
expressly granted to him, which in 
any way interferes with the enjoy- 
ment of this public right. — Id, 

A claim of an anchorage due cannot 
exist merely in respect of the use of 
the soil ; it must be founded on 
proof that the soil of the claimant 
was originally within the precincts 
of a port or harbour, or that some 
service or aid to navigation was ren- 
dered by the owner of the soil who 
claimed the anchorage due. — Id. 

Evidence of mere immemorial usage 
will not support such a claim. — Id, 

A liability to make compensation for 
actual injury done to the oysters by 
anchoring, is not to be confounded 
with a liability to toll for casting 
anchor in the soil itself.— /li. 

The Mayor of Colchester v. Brooke (7 
Q. B. 339), observed upon.— /d 

ROAD AND ROAD TRUSTEED See 
Ganal and Road Acts. Compen- 
sation. Railway. 

1. Gertain of the trustees under an Act 
of Parliament for making a road, 
the fund provided by the Act being 
neither sufficient nor available for 
the object until the completion of 
the road, raise money on their per- 
sonal credit to carry on the work, 
and afterwards bring an action 
against the other trustees, who had 
attended anv of the meetings, for 
payment of an equal proportion 
each of the whole expense of the 
road, or at least for a proportion of 
the expense authorised at the meet- 
ing or meetings which they at- 
tended: 

Held, at first, by the Gourt of Session 
that the mere fact of presence at 
meetings did constitute a prima 
facie ground of personal liability, 
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Road and Road TRVWiEEA-^conUnued, ROYAL MARRIAGE ACT. 


and that the onus hiy on the defen- 
ders to show, if they could, facts and 
circumstances exempting them from 
that personal liability. But on an 
appeal to, and a remit by, the House 
of Lords, held, that the mere fact 
of presence at meetings did not con- 
stitute a vrimd facie ground of per- 
sonal liability, and that the onus lay 
upon the pursuers to show acts 
beyond mere attendance done by 
the defenders to render them per- 
sonally liable ; and therefore the 
defences of those trustees, against 
whom nothing was alleged and 
proved, except the mere fact of 
presence at meetings, were sustained ; 
but as to those trustees who signed 
contracts, they were held personally 
liable for a proportion of the ex- 
penses of such contracts as they 
signed ; and this judgment affirmed 
in Dom. Proc. — Biggins v. Ltving- 
stone, 4 Dow, 341. 

Dicenle Lord Eldon (Chancellor) : That 
when trustees confined themselves 
to the Act of Parliament and the 
application of the Parliamentary 
funds, they were not personally 
liable ; but that this also fested on 
strong principle, that as the trustees 
must know whether there are funds 
to carry on the work, when they con- 
tract with those who do not know, they 
shall be considered as representing 
that there are funds, and shall be 
bound to provide funds to pay the 
contractors.— Id, 

See Bashdall v. Ford, L. R., 2 Eq., 
762. 

2. The trustees appointed under a public 
road Act are not responsible for an 
injury occasioned by the negligence 
of the men employed in making or 
repairing the road.— Puncan v. Find- 
later, 6 CI. & F. 894. 

The funds raised by such Act cannot 
be charged with the compensation 
of such an injury, the persons em- 
ployed on the road not oeing in the 
situation of servants to the trustees. 
— irf. 

See Mersey Dock v. GibbSy 11 H. 
L. Cas. 686 ; L. R., 1 H. L., 93. 


The Royal Marriage Act, 12 Geo, 3, c. 
11, extends to prohibit the contract- 
ing of marriages, or to annul any al- 
ready contracted, in violation of its 
provisions, wherever the same may 
be contracted or solemnised, either 
within the realm of England, or 
wiihontSussex Peerage Case, 11 
C1.&F. 85. 


SALE. See Auction. Charity. Fraud, 
2. Incumbered Estates Court. 
Sheriff. 

1. M. purchased an estate held by S. in 
feu, with a clause of pre-emption in 
favour of the superior, under penalty 
of forfeiture. The son of 8. claimed 
to be entitled to the estate after his 
father's death, and denied the va- 
lidity of the sale, upon the ground that 
no formal offer of pre-emption had 
been made to the superior, and re- 
fused by him. The purchaser in 
open Court consented to take the 
sale without the usual warranty, and 
the sale was thereon sustained. — 
Scotlafid V. Mercer, 1 Dow, 229. 

2. A sale of an estate effected by a 

tenant for life in fraud of an infant 
remainderman, though effected un- 
der colour of a decree in equity, is 
not protected ; but the remainder- 
man on coming of age may have the 
sale set aside. — Coklough v. Bolger, 
4 Dow, 54. 

See Mullins v. Totmsend, 2 Dow 
& C. 430 ; Bandon v. BecJier, 3 CI. & 
F. 479. 

3. Upon a bill filed by a remainderman 

in tail, to set aside a sale of lands 
made nearly 50 years before, under 
a decree in a suit by a judgment 
creditor, to carry the trusts of a will 
into execution, and for the adminis- 
tration of the testator's estate, on 
the ground of irregularities and 
error in the proceedmgs and fraud 
ia the sale : 

Held, by the Lords, affirming the de- 
cree complained of, that, in the 
absence of proof of fraud on the 
part of the purchaser, or that the 
estate was sold under the value by 
reason of any corrupt bargain, the 
sale was not impeachable. — Boicen 
V. Evans, 2 II. L. Cas. 257. 


300 


DIGESTED INDEX. 
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A parchase under a decree, not im- 
peachable when made, cannot be- 
come so from any irregularities in 
the subsequent conduct of the cause, 
or from errors in dealing with the 
purchase- money. — Botoen v. Etfans, 
2H. L.Ca8.257. 

4. A debtor assigned his house and 

business, in trust for payment of his 
debts, retaining to himself the 
management of the business, under 
the superintendence of the trustees, 
who, on his failing to perform lus 
covenants in the trust-deed, were 
thereby empowered, after having 
given him three months* notice, to 
sell the house and business. Such 
notice was given, but waived by con- 
sent of the creditors and trustees, 
at a general meeting : 

Held, that a sale afterwards made by 
the trustees, without farther nouce, 
was unauthorised and unlawful. — 
Tommey v. WhiU, 3 H. L. Cas. 49. 

5. The presumption in a gift of lands 

for charitable purposes, is that they 
are devoted ^ for ever'* to the pur- 
poses of the charity, and that no 
authority to sell them is intended ; 
but a sale of such lands at a distant 
date with long acquiescence in such 
sale, and no account of the origin of 
the diarity, may give rise to a pre- 
sumption that there had been a 
power enabling the holders of the 
charity lands to sell them, and that 
the sale was made under that power. 
^St. Mary Magdalen v. The Attorney 
General, 6 H. L. Cas. 189. 

6. Qucere^ whether, where a sale is ordered 

by the CJourt of Chancery, a sale by 
auction and a sale on sealed tenders 
can be considered identical? — Bar- 
low Osborne, 6 H. L. Cas. 556. 
On a sale made, under such an order, 
by private contract, the practice of 
opening biddings is inapplicable. — 
Id. 

7. A covenant for the sale of future 

acquired property, being capable of 
specific performance, transfers the 
beneficial intefest in the property, 
as soon as it is acquired, to the ven- 
dee or mortgagee, who may have an 
injunction to restrain its removal. — 
ITolrmjd V. Marshall, 10 H. L. Cas. 
191. 


SxLE^contmued. 

8. A conveyance made under 21 & 22 

Vict. c. 72 C Sale and Transfer of 
Lands, Ireland") is, by s. 85, " for all 
purposes conclusive evidence** that 
all previous proceedings leading to 
such conveyance have been regularly 
taken. — Potoer v. Beeves. 10 H. L. 
Cas. 645. 

Where, therefore, proceedings had 
been taken for the sale of certain 
estates, and their sale and re-sale 
had been directed in a manner which, 
when presented to the notice of this 
House, was declared to be marked 
with great irregularity, but the party 
complaining had not brought the 
matter before the Court of Appeal 
until after the conveyances had 
been executed, it was held that this 
House was precluded by the provi- 
sions of the statute from affording 
the appellant relief against the con- 
sequences of such irregularities.^ 
Id, 

9. In a contract for sale of %n estate 

where the money is to be paid in 
portions, every payment is a part 
performance of the contract by the 
vendee, and transfers to him a cor- 
responding portion of the estate. — 
Bose V. Watson, 10 H. L. Cas. 672. • 

10. A covenant for the sale or mortgage 
of future acquired property, if capa- 
ble of specific performance, transfers 
to the vendee or mortgagee the 
beneficial interest in the property as 
soon as it is acquired.— fTo/royd y. 
MarshaU, 10 H. L. Cas. 191. 

SALVAGE. See Insurance. 

SATISFACTION OF DEBT OR POR- 
TION. See Will. 

There is a distinction between satisfac- 
tion of debts, and of a portion by 
legacy. Equity leans against satis- 
faction of debts by legacy, but in 
favour of a provision by wiU, being 
in satisfaction of a portion by con- 
tract. Snudl differences between 
the debt and the legacy negative 
the presumption of satisfaction, but 
are disregarded in the case of por- 
tions. So in the case of debt, a 
smaller legacy is not a satisfaction 
of a larger debt, but may be satis- 
faction of a portion pro Uxnto, A 
gift of residue cannot be a aaUsfac- 
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Satisfaction op Debt^&c— continued. 

tion of a debt, because the amount 
being uncertain, it may be leas than 
the debt ; but as a portion may be 
satisfied by a smaller legacy ftro 
tarUo^ so on principle a residue ought 
to be considered as satisfaction of a 
portion altogether, or pro tanto^ ao- 
cordiag to the amount. — Lady E. 
Tkynne v. Earl of GUaigalL 2 H. L. 
Cas. 164. 

See Hopwood y. Hopv>ood, 7 H. L. 
Cas. 728. 

SAVINGS BANKS. 

By the 22nd section of the Act 9 Geo 
4, 0. 92, an Act to consolidate and 
amend the laws relating to sayings 
banks, it was ordered, that within 
six weeks after the 20th of Noyem- 
ber, 1828, the trustees and managers 
of the different sayings banks Uien 
established, should ascertain the 
amount of the increased funds of 
their respectiye banks up to the said 
20th of Noyember, and should, as 
soon afterwards as conyeniently 
could be, after retaining so much as 
might be necessary for the future 
management of the said sayings 
banks, respectiyely, appropriate the 
same in the manner proyided for by 
their respectiye rules and regula- 
tions m»le before the passing of 
that Act; or in the eyent ot no 
proyision haying been made by 
such rules and regulations, then in 
such manner as the trustees or 
managers, or the major part of 
them, at any general meeting con- 
yened according to the respectiye 
rules and regulations of such sayings 
banks, should think fit. 

The increased fund of the Arundel 
Proyident Bank (established in 1818), 
up to the 20th of Noyember, 1828, was 
ascertained to amount to 742/. 15s.l \d. 
The rules and regulations of the bank 
did not contain any direction as to 
the mode of applying this surplus, 
but by one of the rules, and also by 
the said Act, the trustees and mana- 
gers were not to haye any benefit 
from the application of it. Preyious 
Acts, repesded and consolidated by 
this Act. proyided that the surplus 
should oe disposed of among the 
depositors, as the trustees should 
think fit. The majority of the trus- 
tees of the Arundd Proyident Bank, 


Savings Banks— continued. 

present at a general meeting regu- 
larly conyened, resolyed to appro- 
priate 592/. 15 «. lid of the surplus 
to the widening of the bridge on tiie 
Biyer Arun^ and the same was paid 
oyer accordingly to one of them- 
selyes, who was bridge master : 
Held, by the Lords (affirming an order 
and -decree of the Court below), 
that this was a misapplication of 
the fund, and a breach of trust ; and 
though the money was expended on 
the bridge, the parties were person- 
ally liable to refund it. — Holmes y. 
Heniy, 4 CI. & F. 99. 

SCHOOLS. iSfed Charity. 

SCIRE FACIAS. See Practice. 14 & 
15 Vict. c. 76, s. 132. 17 & 18 
. Vict, c. 125, s. 91. 

1. A scire facias on a judgment is not 

a mere continuation of a former 
suit, but creates a new right. — jPar- 
rdl y. Gkeson, 11 CI. & F. 702. 

A judgment was obtained in 1813. It 
was reyiyed by sdre facias in 1828. 
A bill was filed in 1838, in the Court 
of Exchequer in Ireland against the 
representatiyes of the debtor, pray- 
in^ for an account, and that the 
principal and interest due on the 
judgment might be satisfied out of 
the debtor*s personal or reid estate. 
Plea of the Statute of Limitations 
(3&4TFi«.4,c.27,B.40): 

Held, that the scire facias created new 
rights, and that tibe plea was no bar 
to the suit. — Id, 

2. To a writ of scire facias issued in 

1837 hj the executors of the conuaee 
of a judgment reooyered in 1810, 
against the heirs and terre-tenants 
of the conusor, one of the terre- 
tenants pleaded the 40th section of 
the statute 3 & 4 WiU, 4, c. 27 ; to 
which the executors replied a judg- 
ment of reyiyor, reooyered by them- 
selyes within 20 years before the 
issuing of the scire facias : 

Held, by the Lords (agreeing with the 
unanimous opinion of the judges of 
England^ and reyersing a judgment 
of the Court of Exchequer Chamber 
in Ireland), 

1. That the plea was a sufficient 
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answer to the GUum stated in the 
writ. 

2. That the replication was a de- 
parture from the writ, and therefore 
l>ad on general demurrer. 

3. That a new right accrued to 
the executors by the judgment of 
revivor recovered by themselves. — 
Farran v. Berreaford, 10 Cl.'& F. 319. 

Semble, that if the executors had issued 
the 9cire facias on the judgment re- 
vived by them within the 20 years, 
the statute would not have barred 
the daim. — Id. 

Semble, that the Irish statute 8 Geo, 1, 
c. 4,s. 2, is repealed, so far as judg- 
ments are concerned, by the statute 
3 & 4 WilL 4, c 27, s. 40.^Id. 

SCOTLAND. 

1. Semble, that the Officers of State in 

Scotland are the proper parties to 
institute process to set aside an 
alleged ^;rant of the property of the 
Crown m that country. — The Lord 
Adoocale v. Dunglas (Lord), 9 CI. & 
F. 173. 

That such action brought by the Lord 
Advocate, in the name and on the 
behalf of the Crown^ without a 
special warrant, is incompetent, 
although he obtains such warrant in 
the course of the proceedings.— M 

That in such an action the Lord Ad- 
vocate and the Commissioners of 
Woods and Forests have no title to 
sue. — Id. 

See Corporation of London v. The 
Attorney General, 1 H. L. Cas. 440. 

2. The law as to actions against attor- 

nies or law agents for n^ligence in 
the management of causes, is the 
same in England and in Scotland. — 
Fmves v. LandeU, 12 CI. & F. 91. 

3. The words ^' existing interests ** in the 

57 Geo. 3, c. 64, which was passed to 
regulate certain public offices in 
Scotland, do not mean the right of 
the holder of one office to appoint 
to saiothet.—Eosslyn (Earl) v. Ay- 
torn, 11 CL & F. 742. 

4. The Act 4 & 5 WilL 4, o. 22, for the 

equitable apportionment of rents 


ScoTLAKh^continued. 

annuities, and other periodical pay- 
ments, extends to Scotland. — Fordyce 
V. Bridges, 1 EL L. Cas. 1. 

5. The Officers of State in Scotland ob- 
tained a jud^ent on interdict 
against an individual who had, by 
erecting a wall, encroached on the 
sea shore, the suit being instituted 
by them solelj to protect the public 
right. The judgment, on being ap- 
pealed against, was affirmed, but it 
was affirmed without costs. — Smith 
V. Officers of State in Soolland, 2 H. 
L. Cas. 807. 

SEA. See Scotland, 15. 

1 . Lands formed slowly and gradually and 

imperceptibly by alluvion on the sea 
shore, belong by general immemorial 
custom, to the owner of the adjoin- 
ing lands, and not to the Crown. 
So decided by the House of Lords, 
in concurrence with the unanimous 
opinion of the judges. — The King v. 
Lord Yarborough, 1 Dow & C. 
178. 

2. The King granted to the mayor 

and burgesses of a town a charter, 
conferring several benefits upon the 
corporators, and willed '* them and 
their successors all and singular the 
buildings,banks, sea-shore, &C. within 
the borough, or thereto belonging, or 
situate between the same and the 
sea, and also the said pier, &C., at 
their own costs and chsrges thenoe - 
forth for ever should repair, main- 
tain, and support :** 

Held, that by accepting this charter the 
corporators became bound to repair 
the buildings and banks, and sea- 
shore, &c., and were liable for any 
damages occasiooed by non-repair. — 
Mayor, Ac. of Lyme Jnegis v. Henley, 
2CL&F.331. 

3. The right to the bed of all navigable 

rivers and of all arms of the sea is 
in the Crown, but is so for the bene- 
fit of the subjects. The grant of 
an oyster-bed to an individual sub- 
ject must therefore betaken, subject 
to the public and general rif^ht of all 
the subjects, fredy to navigate the 
sea and rivers, and to anchor where 
necessary. — Gimny. The Free Fishers 
of WMtstable, 11 H. L. Cas. 192. 
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SEAMEN^ WAGES. ^Embargo. 

SEAWORTHINESS. See Insubancb. 

SECESSION. Set Church, 1. 

SECURITIES. See Attorney and 
Client. Counsel. Principal 
AND Agent. 
\, A, being tenant in tail of large 
estates expectant on the death of hia 
father, in consideration of 6000/. 
and 10.000/. advanced to him by 0., 
charged the estate with 12,000 /. and 
20,000 /., to be paid only in the event 
of surviving his father, who was 
about 80 years of age, A, being 
about 43 ; and he granted to R,, 
his agent in these transactions, in 
oonsiaeration of his services, an 
annuity charged on the same estates. 
R. assigned the annuity to 0. for 
valuable consideration. 0. filed a bill 
against ^., after his father's death, 
to enforce these securities, and A, 
filed a cross bill to set them aside, 
charging that 0. and R, took advan- 
tage of his distress, and that no ade- 
ouate consideration was given him 
for the post-obit securities, and no 
consideration for the annuity ; and 
at the hearing he gave evidence that 
the consideration for the two sums 
of 12,000 /. and 20,000 U was not the 
full value, according to the tables 
and calculations of actuaries. 0. 
gave no evidence : 
Held, that the Court, in the absence of 
evidence to enable it to decide the 
question, exercised a proper discre- 
tion in directing the Master to in- 
quire what at the time of the trans- 
action was the fair market price of 
the two sums so secured to be paid, 
regiurd being had to the age of A, 
and of his father, and to the circum- 
stances of the estates, and A'^ in- 
terest in ihem.^Aldhorough (^Earl) 
V. Trye, 7 CL & F. 436. 

2. The employment of counsel as confi- 
dential legal adviser, disables him 
from purchasing for his own benefit 
charges on his client's estates, with- 
out his permission; and although 
the confidential employment ceases, 
the disability continues as long as 
the reasons on which it is founded 
continues to operate. — Carter v. Pal- 
«Kr, 8 a. & F. 667. 

C a barrister, who had been for 


Securities— oon/tntied. 

several years confidential and ad- 
vising counsel to P., and had, by 
reason of that relation, acquired an 
intimate knowledge of his property 
and liabilities, and was particularly 
consulted as to a compromise of 
securities given by P. for a debt 
which C. considered not to be re- 
coverable to the full amount, pur- 
chased these securities for less than 
their nominal amount, without no- 
tice to P., and after ceasing to be his 
counsel : 

Held, that C7.*s purchase, while the 
compromise proposed by P. was fea- 
sible, was in trust for P, ; and that 
C, was entitled only to the sum he 
had paid, with interest according to 
the course of the Court. — Carter v. 
Palmer, 8 CI. & F. 657. 

3. A security, given for the payment 
of a bill, which has existence only 
through a fraud, cannot be made 
available by the supposed holder of 
the bill, though he may be untainted 
by the fraud to which it owes its 
origin, but he must rely on the bill 
alone, and can derive no benefit 
from the fraudulent security. — 
SmUh V. Kay, 7 H. L. Cas. 760. 

SEQUESTRATION, ^yee Practice. 

SETTLEMENT. 5e6 Maeriaqe Settle- 
ment. Will. 

1. A husband, by post-nuptial contract, 
after granting an annuity to his 
wife, bound himself, his heirs and 
executors, to pay her, or any person 
appointed by her, in writing, during 
her life,* with or without the hus- 
band's consent, and whether she 
should survive or predecease him, 
and have issue or not, the sum of 
3000/., or other lesser sum, as she 
should direct, at the first term of 
Whitsunday or Martinmas next after 
the husbiuid's death, in case he 
should survive or predecease her 
without leaving issue of the mar- 
riage ; or at the first of those terms 
after failure of the issue, in case she 
should survive, leaving issue of the 
marriage, or at any of the said 
terms after any of iihese events ; so 
that no part of the said sum should 
be raised during the life of the hus- 
band, or the joint existence of tt^ 
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wife and ihe isBue of the marriage : 
with proviso, that in case the wife 
shonld survive the husband and the 
issue of the marriage, and recover 
payment of the said sum, or any 
part of it, her annuity should suffer 
restriction equal to the interest of 
the sum recovered. The wife sur- 
vived the husband, and died without 
having had issue, and without re- 
covering or disposing of any part of 
the 3000/. : 

Held, by the Lords (reversing the 
judgment of the Court of Sewion), 
that in the event which had happenea, 
the 3000/. belonged to the wife's 
estate, and her personal representa- 
tive was entitled to it from the hus- 
band's estate. — Dill v. Haddington, 
8 CI. & F. 168. 

2. By the settlement made on the mar- 

riage of E. if., the ultimate Umita- 
tion of a sum of 10,000/., which her 
father thereby covenanted to pay, 
was, ^ to such nerson or persons as 
at the time of her death should be 
her next of kin.*' E. M. died, leaving 
her husband and a child of the mar- 
riage, and her own father and mother 
surviving : 
Held (affirming a decree of the Master 
of the Bolls), that the &ther, mother, 
and child of E. M. were equally her 
next of kin, and were entitled, under 
the limitation, to the 10,000/. in 
joint tenancy. — Withy v. Mangles, 
10 CI. & F. 215. 

See Jordan v. Mbney^ 5 H. L. Cas. 
185 ; Bullock v. Doumea, 9 H. L. 
Cas. 1. 

3. The trusts of a term in a post- 

nuptial settlement of real estates 
were, after the decease of the hus- 
band and wife (the settlors), to raise 
1000/. for the portion of every 
daughter and younger son, to be 
paid to the sons at the age of 21, 
and to the daughters at that age or 
marriage, if such ages should be 
attained or marriages had after the 
decease of the survivor of the set- 
tlors, and not sooner; and if any 
younger son died, or became an 
eldest son or only son before 21, or 
any daughter before that age un- 
married, or before his or her portion 
became vested, the portions provided 
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for such son so dying, &c., and such 
daughter so dying, &c., before his 
or her portion became payable as 
aforesaid, should survive and accrue 
to the survivors of such daughters 
and younger sons, to be equally 
divided between them, and paid 
when their original portions should 
become payable. Then followed a 
proviso for the issue of a younger 
son or daughter djring in the lifetime 
of the settlors, or after their death, 
before his or her portion became 
due and payable ; and a trust, after 
the death of the settlors, for main- 
tenance of such sons and daughters, 
or their issue, entitled to portions 
as aforesaid, until his or her portion 
became payable, with cesser of the 
term on payment of the portions, or 
in case there should not be any 

Sounger children or issue of them 
vinff at the death of the survivor 
of t£e settlors. The settlors had 
seven children (besides an eldest 
son), four of whom died in the life- 
time of their parents, under the age 
of 21, and unmarried : 

Held, by the Lords, reversing a decree 
in Chancery, that the three survi- 
vors were entitled to have the por- 
tions of the four deceased children 
raised for them, in addition to their 
own. — Evans v. ScoU, 1 H. L. 
Cas. 43. 

4. il., by a trust settlement, gave to his 
son '^ a like sum of 5000/. sterling, 
payable, &c., after mv decease, from 
winch provision sluU^ be deducted 
any sum that I have already ad- 
vanced or may still advance for 
him, to enable him to carry on his 
business.*' A, entered into a gua- 
rantie for 2000/., for the firm of 
which his son was a partner. A, 
was compelled to pav that sum, and 
the firm afterwards becoming bank- 
rupt, he obtained from its assets a 
small dividend : 

Held, that this was an advance to the 
son which came within the descrip- 
tion of money advanced to the son 
to enable him to cany on his 
business, and that the son could 
only claim the balance of the 5000 /L, 
after deducting the sum thus ad- 
vanced.— J3erry V. Morse, 1 H. L. 
Cas. 71. 
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SCTTLBMBNT— eOfllunMrf. 

5. SemhUj that an appointment, duly 

made, or a whole estate, to the uses 
of a marriage settlement, by a party 
thereto, who thereby also granted 
and released a moiety only of the 
estate to the same uses, passed the 
entirety of the estate.— Farmer ▼. 
Farmer, 1 H. L. Gas. 724. 

6. The protector of a settlement giying 

his consent to a dispodtion of the 
settled i»pperty cannot be treated 
as a creator of snch disposition. — 
Braybrooke (Lord) ▼. The AtUmuy 
Gmeral, 9 H. L. Gas. 150. 

7. A marriage settlement mve a fnnd 

to tmstees for M, K (the in- 
tended wife) for life, and after her 
decease, as to one moiety for the 
faosband, and as to the other moiety 
for the children, at sach apes, &o., 
as the wife, notwithstandmg her 
oovertore, shonld appoint, and in 
default of appointment, among the 
children, as tenants in common, to 
be Tested at 21 or marriage ; and if 
there shonld be no chOd, as to the 
whole, for the hnsband for life ; and 
after his decease for an;^ person M. 
F^ notwithstanding her mtended or 
any fntnre coTcrtore, might appoint ; 
and in default of appointment, ''for 
the person or persons who, at the 
deceaae of M, F. shonld be of her 
blood and in kin to her^ and who, in 
their own right, or in right of their 
representatives, would have been 
entitled to the same under the Sta- 
tutesf or Distribution, in case the said 
M. F^ had died possessed thereof 
(nieikUe and unmarried'" The wife 
died with her jBrst child, which snr- 
Tived her only one day. She had not 
exercised the power of appointment : 

Held, that *< unmarried ** in this settle- 
ment meant being without a hus- 
band at the time of death, that 
consequently the fund went to the 
child, as the wife's next of kin, and 
on its death psased to its ibther. — 
Clarke v. (hlky 9 H. L. Gas. 601 . 

8. Where portions for j^ounger children 

are created, if their interests are 
Tested, and the contingencies have 
happened on which the portions are 
to be paid, interest on them is pay- 
able, and the portions must be 
raised, although the only means of 
raising them may be the sale or 
mortgage of a rerersionaiy term. 
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The intention of the parties creating 
the portions is to goyem. — Masey ▼. 
Lloyd, 10 H. L. Gas. 248. 

If the principal is not raiseable till the 
death of tne survivor of father or 
mother, though the title to the por- 
tion may be vested, interest on it 
wiU not be payable till that time, 
except on express words.— /(i. 

Lord CoUenham'B observations on this 
point (MiUtovm (Lord) ▼. Trench, 4 
GL & F. 307-8) adopted.— Jd. 

There is a distinction between the 
word ''payable," when used in 
speaking ol a sum payable to a be- 
neficiary, and when used in speaking 
of a sum payable by a trustee. — Id 

In a marriage settlement the estate 
was given to trustees on trust to 
pay the rents to the wife for life ; 
to raise by sale or mortgage a sum 
of 10,0002. for a child of the wife 
by a former marriage, and also a 
sum of 500 1, for a relative of the 
first husband ; then, after the death 
of the wife, to pay 10002. a year to 
the husband for life ; to raise 
15,000 L for younger child or child- 
ren, to be paid at such time, in such 
shares, and with such yearly interest 
as the wife should appoint, and, in 
defi&ult of appointment, at 21 or 
marriage, and until such portion 
should become payable, to caise 
money for the maintenanoe and 
education of the children, aa the 
wife should deem meet, not exceed- 
ing, &c. : Provided, that if there 
i^ould be no younger child, or it 
should die before 21 or marriage, 
50002. additional should be paid to 
the wife's daughter by the former 
marriage. The wife died in 1806, 
leaving a son and a daughter, both 
very young. The daughter attifidned 
21, and married in 1824. The father 
died in April, 1859. The Gourt of 
Ghancery m Ireland had held that 
the principal sum of 15,0002., though 
the right to it vested on the daughter 
marrpjog, could not be raised during 
the life of the father, but declared 
interest on that sum to have become 
payable from the date of her mar- 
riage. The decree of the Gourt of 
Ghanceiy was reversed, and the 
cause remitted, with directions that 
interest did not become payable till 
the death of the father.— A 
U 
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BET OFF. See Pleadino. Practice. 

InMBfOOJuagaee of a West Indian estate, 
was appointed trustee thereof by B., 
the tenant for life, for the purpose 
of keeping down incumbrances. 
Innee was also private asent and 
banker for B., with the understand- 
ing that B. was not, nor were his 
fimds, to be liable for advances made 
by Itmee for the estate. Itmes be- 
coming embarrassed, was declared 
bankrupt, and assignees were ap- 
pointed: 

Held, by the Lords, reversing orders 
of the Court of Chancery on a biU 
filed by B., and the other owners of 
the estate^ to remove Itmes from 
the possession and management, that 
a sum found due from Irmes to B, 
on their private dealings might be 
set off against a sum found due to 
Ifmes in respect of his advances and 
payments for the estate. — BailUe y. 
EdioardSf 2 H. L. Cas. 74. 


SHABES IN JOmT. STOCK COM- 
PANY. See ASBITKATION. COM- 

PANT. Fraud. 

BHKATjTNGS. See Boundaries, 1. 

RHKKiyj?^. See Practice. Railway' 
Suit in Equity, 1. Trover. 

1. ff, gives Afi,fa, to a sheriff to be exe- 
cuted agamst the goods and chattels 
of />., and points out some cattle on 
the lands of D.as being the property 
of Z)., when in reality Siey were not ; 
and upon this representation the 
dieriff takes them in execution. The 
real owner sues the sheriff and re- 
covers, and the sheriff sues J7. for 
his damages and costs incurred 
through the misrepresentation. Judg- 
ment in the Courts of Exchequer 
and Exchequer Chamber for the 
sheriff, afi&rmed by the Lords. — Hum- 
phries V. PraU, 2 Dow & C. 288. 

INeie. — Soon after the decision of this 
case, which took place on a day not 
previously appointed for the pur- 
pose. Lord TefUerden incidentally 
notified on the Court of King*s 
Bendi, that the ground of this judg- 
ment was, that a sheriff is a public 
ofificer, and as such liable to an ac- 
tion if he refused to execute the 
writ.— if 5. note of Mr. Dow.'] 


Sh e riff — continued, 

2. Where goods have been seized under 

a Ji. fa,, but remain unsold in tbo 
hands of the sheriff, he may sell 
them under a writ of estreat in chief 
or in Hid, tested after the seizure un- 
der the jf../a, and may satisfy the 
Crown^s debt, without rqrard to the 
previous execution. — Giles y. Graver^ 
1 CL & F. 72. 

3. An Act of Parliament authorised a 

railway company to take lands ne- 
cessary for the railway works, on 
payment or tender of such sums 
of money as should have been 
agreed upon, or awarded by a jury 
in the manner directed by the Act ; 
and by the section of the Act for 
settling differences between the com- 
pany and owners and occupiers of, 
or persons interested in, lands to be 
taken, it was enacted that if any 
sndi person should not agree with 
the company as to the amount of 
purohaBe money, or should refuse 
to accept such purchase money as 
should be offered by the company, 
or should, for 21 davs after notice to 
him in writing, neglect or refuse to 
treat, or should not agree with the 
company for the sale of his interest, 
&C., the company qiight issue a war- 
rant to the ^eriff to summon a jury 
to assess the sum to be paid for the 
purchase of the lands: and the 
sheriff should give judgment for 
such sum. 

The company issued a warrant, pur- 
porting to be pursuant to the powers 
given by the Act, and requinng the 
&eriff to summon a jury to assess 
the value of the plamtifTs lands, 
Ac. The jury was summoned, and 
assessed the value ; the owner of 
the land attending, and protesting 
that the company had no ri^t to 
take his lands, as not being de- 
scribed in the schedule to the Act 
An inquisition was recorded, pur- 
porting to be tiJren '^punuant to 
the Act, on the oaths of jurors duly 
impannelled, in pursuance of the 
warrant to the inquisition annexed, 
who assessed the sum to be paid for 
the propertv particularised in the 
warrant, and authorised by the Act 
to be taken for the railway, where- 
upon the sheriff in pursuance of the 
Act, gave judgment for that sum.** 
Neither the warrant nor inquisition 
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stated that the owner had refused to 
treat, or had not agreed with the 
the oompan J for the sale of his land, 
nor that the companj)r had served on 
him the notice required by the Act 
to be given ; but it appeared aUunde 
that he did not agree with the com- 
pany, and that he had received the 
requisite notices in which and in 
the warrant the property was par- 
ticolarised: 

Held, that snffident facts were stated 
in the inquisition and warrant to 
show the jurisdiction of the sheriff 
and vary, -^Taylor Y, Clemton, 11 CI. 
&F.610. 

4. Although the sheriff is an a^t for 
those who put writs into his hands 
to execute, he is also a pnblio func- 
tionary, having, at the same time, 
dnties to perform towards those 
against whom such writs are di- 
rected.--J7(XMwr V* Xone, 6 H. L. Gas. 
443. 

. If the sheriff having two writs in his 
hands, one valid the other invalid, 
arrests on both at the same time, he 
may rely on the valid writ, and 
treat as detainers any number of 
valid writs which he may then have, 
or which may afterwards come to 
to his hands. — Id, 

But if having two such writs he arrests 
on the invalid writ alone, he cannot 
afterwards justify the arrest by the 
good writ. — Id, 

Nor can he whOe a person la unlaw- 
fully in his custody, by virtue of an 
arrest on an invalid writ, arrest 
that person on a good writ. To 
permit him to do so would be to 
allow him to take advantage of his 
own wrong. — Id, 

A, a sheriff had in his office a valid 
writ against B., at the suit of one X., 
but had not himself granted an^ 
warrant upon it. H, hiM also in his 
hands a writ against JB., at the suit 
of ii., whidi was invalid for want 
of signature by the proper officer of 
the Exchequer, the Court out of 
which it issued. H, had granted a 
warrant on this writ, and M's bailiff 
arrested B. upon it. B, went before 
a judge, clauning to be disdiarged. 
The bailiff opposed this application, 
and, having obtained a warrant on 


Shebiff— confmtiecL 

£.*swrit, also claimed to detain JB. 
on that writ. The judge discharged 
B.J who then left the country. In 
an action by L. acfainst J7. for neg- 
lect, the judge told the jury that it 
was a question of fact whether H, 
had been guilty of culpable neglect 
in arresting upon A, 'a invalia writ; 
and that ii JU. knew, or by reason- 
able care might have discovered that 
A.^B writ was void, it was culpable 
negligence: 

Held, affirming the judsment of the 
Court below, that this direction waa 
right.— hooper v. Lane, 6 H. L. Caa. 
443. 


SHIP. See Contract. 

LlEM. 


Insusangb. 


1. A Scotch ship was repaired at HuU, 

The bill was made out to " Captain 
Cowan (the master), and owners of 
the ship Jeanie," It was sent to the 
ship's agents for payment, but pay- 
ment was not demanded for months. 
The agents received payment from 
the owners, but did not make pay- 
ment to the persons who had re- 
paired the ship : 

Held^that the latter were entitied to 
claim the amount from the owners. 
—Stewart v. Hall, 2 Dow, 29. 

2. Where the owner of a ship appointed 

O. B, to the command, and aoreed 
that he should proceed to CMCuita 
and return to London, and that he 
might make intermediate voyages, 
paying a certain sum in oonaideration 
thereof ; and the owner farther 
agreed to supply the ship with stores, 
in consideration of which G, B, 
agreed to take the command, and 
receive the ship into his service, for 
12 months certain, or for such time 
as would be necessaiy to complete 
the voyage, paying at a certain rate 
per ton per month for the ship : 

Held, that although G, B, was farther 
bound by the agreement to remit 
the freiffht bills to London as secu- 
rity, and that such bills were to be 
vested in trustees, who were to re- 
ceive the freight, and hand over the 
surplus to him, and although the 
owner was to have an acent on 
board who was to have tiie sole 
u2 
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management of the stores, and to 
haye power to displace G, B, for 
breach of anj covenant in the 
charterparty, and appoint another 
oomnuwder, O, B. was the owner of 
the vessel daring the continuance of 
the charterparty, and was, as sach, 
alone liable to persons who, knowing 
its proviflions, had shipped goods on 
board the vessel for the homeward 
voyage.— CbMi v. Newberry. 1 CI. & 
F.2S3. 

See Erichion t. Barhworth, 3 H. & 
N. 611-897; DtOyeU v. Tyrer, E., 
B., & E. 903 ; Sckiuter v. McKeUar, 
7 E. & B. 720 ; Sandeman v. Scurr, 
L.B.,2Q. B.,96. 

3. A master of a ship has no lien on the 
ship or freight for wages, or for any 
expenditore he may make in the 
ordinary discharge of his doties as 
master, however necessary for the 
performance of the voyage. But the 
case becomes one of ordinary princi- 
pal and agent, where he makes a 
special contract, in itself uUra vires, 
in order to fulfil which, he incurs 
special expenses: if the owner 
adopts the benefit of that contract, 
he musty in equity, also bear its 
burthens. Where, therefore, the 
master <^ an ordinary seeking ship 
entered into a charterparty, under 
seal, to carry troops from the Mau- 
ritius to England^ and stipulated, on 
his own responsibility, in the charter- 
party, that he would make certain 
alterations in the ship, in order to 
enable him to cany the troops, and 
at the Cape of Good Hope entered 
into another charterparty, not under 
seal, to a similar effect, and made 
the specified alterations, and paid 
money, and drew bills to meet the 
expenses necessary to the making 
of these alterations, and the voyage 
was performed : 

Held, that in equity, the master was 
first entitled out of the freight earned 
under these charterparties, to be re- 
paid the sums advanced, and to be 
indemnified against the bills, and 
that the owner (or his mortg^igee) 
was only entitled to the net freight, 
after deducting these charges. ( Dies. 
Lord Weneleydale and Lord Chelme- 
ford.)^Briitow v. WhUmore, 9 H. L. 
Oas. 391. 


SIMONY. ^S'ee Advowson, 2. Contract. 

Bargain and sale of a next presenta- 
tion, the incumbent, to the know- 
ledge of both parties, being in ex- 
tremi^, but without the privity of, 
or view to the nomination of, any 
' particular clerk : 

Held, by the House of Lords, reversing 
decisions of the Court of Great Ses- 
sions of Chester, and of the Court of 
King*s Bench, that this is not simony 
so as to entitle the Bishop to reject 
the derk subsequently presented. — 
Fox V. Cheeier (Bishop), 1 Dow & C. 
416. 

SLANDER. See Defamation. Libel. 

SOLICITOR. See Attorney anp 
Client. Interest. Pragticb. 
Principal and Aqent. 

SOVEREIGN. ^ Foreign SoYERBioN. 
Will. 
The Sovereign cannot dispose of the 
demesne lands of the Crown by wilL 
•^AUomeu (General v. Deaas^ dbc of 
Windsor, 8 H. L. Ca8.;369. 

SPECIFIC PERFORMANCE. See Ad- 
YowsoN. Contract. PLSAiuMa. 
Practice. 

1. Bill against three defendants for spe- 
cific performance of an agreement 
entered into between the ancestor 
of the first defendant and the an- 
cestor of the plaintiff. The ancestor 
of the plaintiff had devised her real 
and personal estates to the second 
defendant, but, as this defendant 
alleged, not beneficially, but only in 
trust, for the benefit of the plain- 
tiff's family. The defendant's de- 
position as a witness was reoetved 
in the suit : 
Held, that it was improperly admitted. 
^Chadurick v. Bradshaw, 2 Dow, 331. 

The Court below, on the whole case, 
came to the conclusion that the 
second defendant's interest was not 
that of a mere trustee, but of a de- 
visee beneficially entitled, and made 
a decree directing the first defen- 
dant to oonv^ the property to him : 

Held, that this decree was erroneona 
in form, for if the plaintiff had no 
title to ask for specific performance, 
his bill ought to have been dis- 
missed ; but that the decree was 
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right in substance, since the liability 
of the first defendant to make the 
eonyeyance was established; and 
the plaintiff was entitled to the 
benefit of this decree. — Chadunch v. 
Bradshawy 2 Dow, 331. 

2. A bill for specific performance of an 
agreement nmde at a particular 
period, to grant a lease for lives, can 
only be sustained on the original 
apireement, and with reference to the 
orcmnstanoes as they then existed, 
and not with reference to a differ- 
ent state of circumstances occurring 
afterwards, though partially acted 
on by both parties. — Wheder ▼. 
UEtUrre, 2 Dow, 359. 

A, and B. in 1782, entered into an 
agreement, by which ^. was to grant 
to B. a lease for three lives, at a 
rent of 1 /. 15 «. per acre. No lives 
were then named ; nor was there any 
stipulation as to who should name 
them. B, entered and made con- 
siderable improvements. In 1785, 
the rent was reduced to 111 10«. an 
acre. In 1786, B. named the three 
persons (one of whom was in fact 
not then idive, and had not been 
alive in 1782), and all were approved 
of by .i., who, however, constantly 
postponed the execution of the lease. 
In 1796, B. filed a bill for specific 
performance: 

Held, that the bill oonld not be sus- 
tained, for that the lives had not 
been named in 1782 when the agree- 
ment was made, nor had there been 
any stipulation as to naming them ; 
that when named, one of them was 
not then in existence, nor had he 
been in existence in 1782 ; that an 
agreement for a lease for lives must 
be understood to mean lives in exist- 
ence at the time ; that the improve- 
ments made after 1782 and before 
1786, could not nve effect to the 
approval of the uvea then named, 
but that if they could, the agreement 
must then be understood as that of 
1786 and not that of 1782, that the 
two agreements were in substance 
different from each other, and that 
the bill being founded on that of 1782 
slone, it was not supported by the 
proof in the cause. — la. 

See KemingUm v. PhUUpt^ 5 Dowi 
61 ; Ptiiekard v. Oo^, 1 J. & W. 
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396 : Vkkers v. Vickert, L. B., 4 Eq., 
535. 

3. Specific performance of an agreement 

refused on grounds of want of mu- 
tuality, of laches, of misapprehension 
as to the nature and effect of the 
a|[reement, of inequality, of impro- 
vidence, &c. — HamUUm v. Orant, 3 
Dow, 33. 

4. Bill in 1805 for ^rformanoe of an 

agreement made m 1761 for sale of 
lands, and decreed accordinglybelow; 
but the decree reversed in Dom. Proo. 
Dd^endant having been left in poa- 
session as owner for a long time, and 
plaintiff having done acts inconsist- 
ent with the notion of his being him- 
self owner, which was considered as 
amounting to a waiver. — JSosm 
{Earl) V. Stirling, 4 Dow, 442. 

5. A person who purchases a farm which 

he kaiows to be subject to an exist- 
ing agreement between the vendor 
turn another person, though he does 
not see the agreement till long after 
the purchase, will be decreed specifi- 
cally to perform its stipulations. — 
Kensington {Lord) v. PhUUps^ 5 Dow, 
61. 
A. in 1800, agreed in writing to grant 

B, a lease of a &rm for three lives, 
the lives not being then named. B 
entered into possession and occupied. 

C. purchased the &rm from A, sub- 
ject to the agreement, and received 
rent from B. for a few yean, but 
upon being required to grant a lease 
according to the terms of the ame 
ment refused to do so. On a bm by 
B, for specific performance, naming 
the lives of B'% children : 

Held, that (7. was bound specifically 
to perform the agreement^/d 

See Pritehard v. Ovey, IJ. & W. 
396 ; Fitzgerald v. Vicari, 2 Dm. & 
WaL29a 

6. il., a shareholder in a theatre, entered 

into an agreement with B^ C, and 
i>.,three otiier shareholders, by which 
the theatre was to be leased to them 
at a certain rent. He subsequently 
filed a bill against them for specific 
performance, on which they proved 
that another agreement, of which 
they had before had no notice, had 
been entered into some vean pre- 
viously between A. and other parties 
u3 
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histhenoo-shareholderB in the theatre, 
and that the earlier agreement con- 
tained conditions incompatible with 
the peformanoe of that into which 
they had entered ; they also proved 
that two transactions with regard to 
the letting of boxes had not been 
tmly represented to them. The 
Vice Chancellor held, that as the the- 
atre received in substance the benefit 
represented to aocme from these 
lettings, the misrepresentation as 
to mere form was no bar to A.*b 
claim for a specific performance. The 
Lord Chancellor reversed that deci- 
sion, and the reversal was held right 
by the Hoose of Lords.— ifarm v. 
Kemble, 2 Dow k0.4GS. 

7« On the marriage of T. P. a settlement 
was made of certain lands held on a 
lease for lives renewable for ever. 
The settlement gave T. P, an estate 
for life, and contained the following 
power of leasing : " It shall be law- 
ful for jT. p. and all and every other 
person or persons to whom any nse 
IS hereby hmited, when in actual 
possession of the said lands, &c., to 
demise the said lands for any num- 
ber of lives or years, consistent with 
their respective interests therein, to 
commence in possession, and not in 
reversion, remamder, or expectancy/* 
reserving the best rents, without 
taking any money by way of fine, 
Ac. T. P.granted a lease to A.P. 
at a farm-rent, for the lives of three 
persons therein named; with a cove- 
nant, that on failure of any of the 
three lives, the lessori his hein and 
assigns, would, on the payment of 
5^ as a fine upon each life that 
should happen to die, add, to the 
time and t^mi of the lease, the life 
of another person nominated by the 
lessee, from time to time succes- 
sively for ever : 

Held, that this lease was not warranted 
by the power ; and a decree by the 
Court of Chancery in Ireland, order- 
ing specific performance of the cove- 
nant of renewal, was reversed, and 
the bill ordered to be dismissed with 
costs.— CJarib v. JSmUL 9 CI. A F. 
126. 

8. The appellant having claimed to be a 
partner with one Paynter in gas 
works, which the Litter had erected. 
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and was about to sell to the Eati 
London Gas Company then about to 
be formed, it was agreed between 
them, for the purpose of ending 
their disputes respecting the owner- 
ship of the gas works, that Paynier 
should be at Uberty to sell the works 
at such price as he pleased^ upon 
accounting to the appellant ror the 
value of we works at a certain rate, 
and that Paynter should hold sbarea 
for the appellant to the value of 
2000 2., for two vears. The company 
having been formed, and having 
purdbased the gas works from Pcfyn- 
fer, the appellant filed a bill against 
him, and obtained a decree for spe- 
cific performance of their agreement. 
Before that decree was made, the 
company was dissolved, and the gas 
works were sold to the EatcUff Gag- 
Ughi and Coke Company, The ap- 
pellant then filed a new bill against 
Paynter, the Ratcliff Company, the 
directors of the dissolved company, 
and the assignees of Paynter (who 
had become bankrupt), to establish 
a lien upon the gas works, for what 
should be found due to him under 
the former decree, as well to canv 
out the former decree against aU 
these parties : 

Held, by the House of Lords, a£5nning 
a decree of the Tioe Chancellor, that 
the sale of the gas works by Paynter 
to the East London Company was 
authorised by appellant's agreements, 
that he had no just daim against 
the company, or lien on the pro- 
perty, and that the supplemental 
bUl was properly dismined with 
costs, as against all the defendants, 
except Paynter and his assignees. — 
PinkM V. Matcliff GaeUgJU and Cbhe 
Company, 1 H. L. Cas. 309. 

9. Where an Act creating a railway 
company, or giving new powers to 
an existing company, authorises the 
purchase of lands for extraordinary 
purposes, a person who agrees to 
sell his land to the company is not 
bound to see that it is strictly re- 
quired for such purposes : if he does 
not know of any intention to mis- 
apply the funds of the company, but 
acts honafde in the matter, he may 
enforce performance of the contract. 
-^Eaeiem CountU» Railway Oompany 
V. Bawke$t 5 H. L. Css. 331. 
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• 10. Ptomoten of a companj proposing 
to make a line of railway, or persons 
standing in a similar situation as 
directors of an existing company 
applying to Parliament for antho- 
n^ to make a new line, may law- 
fully enter into a contract for land 
that will be necessary for the pro- 
posed line, should the bill pass, and 
when it has passed, such contract 
will be valid, and may be enforced. 
The mere want of legal power to 
make the contract at the moment of 
entering into it, will not affect its 
validity afterwards. — Eaatem Coun- 
ties Railway Company ▼. BawkeSf 5 
H. L. Oas. 331. 

Secus^ where the contract is in itself 
illegal, and Parliament is to be 
asked to legalise it— M 

11. Where the projectors of a railwvjr 

company, in order to induce a land- 
owner to withdraw his opposition to 
their Bill, enter into a contract with 
him, in whidi the stipulation is, that 
the contract is to be performed bv 
the company after the com pany shaU 
have obtained an Act of Incorpora- 
tion from Parliament, such contract 
to be valid ouffht to be one which 
might be lawfufiy made by the com- 
pany after incotporation. — PresUm 
T. Liverpool^ Ac Railway^ 6 H. L. 
Gas. 605. 

12. A. purchased an advowwm. The 

living itself was subject to a mort- 
gage to the governors of Queen 
Aime'B bounty for money advanced 
to repair the parsonage house. The 
existence of this mort^e on the 
living was not commumcated to the 
purchaser of the advowaon, who dis- 
covered it after the arrangements 
for the purchase had been made ; 
no fraud, or wilful concealment, or 
misrepresentation was charged : 
Held, that he was not entitled to com- 
pensation in respect of this mort- 
gase, which was a charge upon the 
hvmg, but not upon the advowson, 
and that the purchaser was bound 
specifically to perform his contract. 
—Wood V. MajofibainlUy 7 H. L. 
Gas. 806. 

13. A contract, for valuable considera- 

tion, to transfer future property, 
must be such as is capable of oeing 
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the subject of a decree forspedfio 
performance in order to have the 
effect of passing the property at once. 
—Hokoyd V. Marthall, 10 H. L. Gas. 
191. 
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The right of hunting, shooting, &o., is 
an interest in the realty, and a grant 
of it is a license of a proJU a prendre. 
—EvoaH V. Graham, 7 H. L. Gas. 331. 

This right was in the owner of a 
manor. There was no right of free 
warren in the manor. An Act of 
Parliament, reciting that ^ there is 
within and parcel of the said manor 
a certain stinted pasture, called 
BaUey Hope,'' that / O^ as lord of 
the manor, was owner of the soil 
thereof, and was "entitled to all* 
mines and minerals within and 
under the same, and to other rights, 
royalties, liberties, and privileges, in 
and over the same,** that he and all 
the owners of tenements thereon, 
were entitled to cattle-gates and 
rights of turbary thereon ; and that 
for the purposes of improvement it 
was desurable to allot the stinted 
pasture, in severalty, among the per- 
sons entitled to uie cattle-gates, 
enacted that it should be so allotted : 
and made each allotment ^ freehold 
to all intents and purposes,** but 
provided that nothing therein con- 
tained shall prejudice, &o., the 
rights, &c., of J, (?., his heirs and 
assigns, lords of the manor of N,, to 
any seignories, &c. belon^g to such 
manor : **but that the said Jl (?., his 
heirs and assigns, shall and may at 
all times hez^ter enjoy all rents, 
services, &C., and also ail right of 
hunting, shooting, fishing and fowl- 
ing, on, through, and over the said 
stinted pasture, and every part and 
allotment thereof, and all other 
seignories, royalties, and privileges, 
to the lord of the said manor of N,, 
for the time being, incident or be- 
longing (other than tiiose declared 
to be barred by this Act), in as full 
a manner as if this Act had not been 
passed : 

Held, that this proviso did not vppXy 
to mere manorial rights, but that 
the exclusive right of hunting 
C4 
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and ahootiBg oTer the •flotPMnte 
was iherebyreaenred to •/. Q, — Enocari 
T. Oraham, 7 H. L. Gtts. 331. 

(jGreaihead t. Morky^ 3 Man. & Gr. 
139, questioned.) 

8TAIBCASE. jSSm Gobfobatiom, 2. 

8TAMP. iSw SuccBssiOM DrmEfl. 

1. FF*. if., and othen, bound fhenuelTee 
bj bond, jointly and BeYeraUy, to 
paj to tiie Bank of SoMmd^vat^ 
sums as ahonld be diawn out by W. 
M^ or be due from him, on a caah 
oredit opened by the bank, in his 
name; and the certificate of the 
bank acoonntant was to be held 
suflldent to ascertain the balance 
dne, and to warrant execution of 
law for such balance (not exceeding 
5000^) against the obligors. IT.lf. 
drew on ttie bank, by orders written 
on unstamped paper, payable to 
bearer, and though these drafts pur- 
ported to be issued in the town 
where the bank was situated, iiiey 
were in fact drawn and issued at a 
phioe more than 10 miles distant, 
and were also post-dated^ and the 
bank 8f[ent knew that tiier were 
wronff m point of place and time. 
W, M. haymg become insolyent, was 
found to owe to the bank, on the 
cash oredit account, upwards of 
iOOOI, as certified by the bank ac- 
countant, and for that debt the bank 
put the bond in suit against his oo- 
obligors : 

Held, by the Lords (reversing the de- 
cree of the Court of Session), that 
no obligation arose on the bond to 
pay any balance alleged to be due 
on drafts so drawn and issued, oon- 
tnury to the provisions of the Stamp 
Actj 66 Oto. 3, c 184, s. 13, which, in 
addition to penalties on the parties 
offending declares, moreover, that 
a banker, &c., knowingly takins such 
draft or order, shall not be imowed 
any money paid on sudi drafts in 
account agamst the drawer or his 
repre8entatives.^i5iMn and Othen v. 
£2atr,3CL&F.610. 

2. Where a paper purports to be a re- 

ceipt, and, as such, requires a stamp, 
but also purports to be an agreed 
statement of accounts, which does 
not require a stamp, it may be given 
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in evidence to show the agreed state 
of accounts only, though it has noi 
been previously stamped. Its ad- 
missibmty under such cizcnmstancea 
is restricted to this extent ; so far 
as it relates simply to prove the 
statement of account, and is not 
produced for the purpose of proving 
the receipt of money. It cannot be 
used for the purpose of proving the 
receipt of money in any way.— 
JiaOemm v. Bo$$, 2 H. L. Gas. 286. 

In an action for work and labour, 
there was tendered in evidence a 
paper containing a statement of ac- 
counts, which declared a balance of 
682. 9«. 4(i., and at the end wss an 
acknowledgment of the payment of 
that sum. In an action lor work 
and labour, this paper was offered 
in evidence by the defendant, not 
for the purpose of proving that the 
sum> 682. 9 «. 4 (i., had been paid, for 
that was not in contest between the 
parties, but in order to show what 
was the admitted state of accounts 
at a particular time : 

Held (reversing an interlocutor of the 
Court of Senion), that it was ad- 
missible for that purpose.— /dL 

STATUTE. iSBsHBADiRCMOFCLatmn. 
[For Statutes which have been the 
subjects of Special Decisions, m$ 
particular Headings, and a general 
Table at the end of the Index.] 

1. By the Judges:— The rule for the 
construction of Acts of Parliament 
is, that they should be construed ac- 
cording to the intent of the Parlia- 
ment which passed the Act. If the 
words of the statute are of them- 
selves precise and unambignoua, then 
no more can be necessary than to 
expound these words in their natural 
and ordinary sense. The words 
themselves do, in such case, best 
declare the intention of the Legis- 
lature.— jSum» Peerage Que. 11 CL 
& P. 86. 

2. The 66 Geo. 3, c 87, is repealed by 
the 1 & 2 Vid. c. 37 ; and this lat- 
ter Act appSee to the Court of 
Queen's Bench, as well as to the 
Courtsof Assise andQuarter Sessions 
in/fs&BMl.— a*CbiiiMav. Th Qttsea, 
11 a &F. 166. 
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3. Clatues in Acts empowering compa- 

nies to leTy a charge upon the pub- 
lic, as in BaHway Acts, for example, 
mnst, where the meaning is donbt- 
fol, be oonstmed fayonraolY for the 
pnblia — SioclOon and DarUngUm 
Railway t. BarreU, 11 CL & F. 
690. 

4. In constming an ordinary Act of 

Parliament, every word must be un- 
derstood according to its legal mean- 
ing, unless the context ^ows that 
the Legislature has used it in a po- 
pular or more enlarged sense ; but in 
a penal enactment, where it is 
sought to depart from the ordinary 
meaning of the words used, the in- 
tention of the Legislature that tiiose 
words should Ira understood in a 
lar^^r more popular sense, must 
plainly appear. — J&phemon t. Hig* 
ytnjon, 3 £L L. das. 638. 

6. An affirmatiTe statute, giving a new 
right, does not of itseu and neces- 
sarily destroy a previously existing 
liflfat, created by another statute to 
which it does not refer ; but will do 
so, if it appears to have been the 
intention of the Legislature that the 
two rights should not exist together. 
--aFlahartif v. MacdowdL 6 H. L. 
Ota. 142. 

The Irkh statute, 33 G€o. 2, c 14, is 
repealed, so far as joint-stock banks 
in Ireland are concerned, by the Im- 
perial statute 6 Geo. 4, c. 42, though 

. the former is not mentioned in the 
latter statute, the provisions of the 
two statutes being entirely incom- 
patible with each other.-*/d 

6. Prohibitory statutes must not be in- 

terpreted on principles of tendency ; 
if anvthing done is substantially that 
which is prohibited, the thing is 
void, not oecause of its tendency, 
but because it is, within the true con- 
struction of the statute, the thing 
prohibited^PAi^ v. The Prui- 
deni^ dkc^ of iSit. Cftorge'i EomtaL 6 
H. L. Gas. 338. 

7. Semhle^ in discussing the constrootion 

of a statute, its title is not to be con- 
sidered.— J<^^riM V. AloKmder, 8 H. 
L. Gas. 603, note (h). 


SUBJACENT AND ADJACENT 
8UPP0BT. SeeldiVEB. Railway. 

SUCCESSION DUTY (16 & 17 Vict.c.51). 
1. The Succession Duty Act is not to 
be construed according to the techni- 
calities of the kw of England or 
Scotland, but according to tiie popu- 
lar use of the language employed.— 
Braybrooke (Lord) v. The AUomey 
General, 9 H. L. Gas. 150. 

A tenant in tail in remainder cannot 
vary the amount of his liability to 
succession duty by barriug tiie en- 
tail, and resetuing the estate in his 
own favour. The person from whom 
he derives the estate is his ** pxede- 
cesdor."— /A 

Devise in 1796 of certain freehold es- 
tates to ^. for life, remainder to his 
eldest son B. for life, remainder to 
the first and other sons of B. in tail 
male. In 1841, A, being then ten- 
ant for life in possession, A» and B. 
executed a disentailing deed, to 
which two other persons were par- 
ties as trustees, and granted to 
the trustees, to hold, subject to 
the life estate of A,, to such uses as 

A, and B, should appoint, and in 
default, if B. should survive, to such 
uses as he should appoint, and in 
default to B» for life, and to his first 
and other sons in tail male. In 
1850, by another deed, which recited 
the former, and by which ^. brought 
new estates into setUement, and dis- 
charged all the estates from a charge 
of 10,000 L, and B. gave up advan- 
tages to which he was entitled, an 
annuity to B. durinff the life of A, 
was charged upon afi the premises, 
and subject thereto, they were ap- 
pointed to ^. for life, remainder to 

B. for life, remainder to the use of 
his first and other sons in tail male : 

Held, affirming the judgment of the 
Court below, that these deeds must 
be taken as havins been executed 
on the same day, that thev consti- 
tuted (ctisf. Lord Wensl^dale) within 
the 12th section of the 16 & 17 Via. 
0. 51, a disposition made by B in 
favour of himself, and made out of 
the estate to which he was entitled 
under the will of 1796, that conse- 
quentlv his ^ succession ** must be 
treated as happening under that 
will, and he was liable thereupon to 
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the amoant of duty chargeable in 
respeot of his saooession to the tes- 
tator on a disposition made nnder it 
by himself. — Braybrooke (Lord) ▼. 
TheAUorvey Oeneral,dR. L. Gas. 150. 

And (diss. Lord WeruleydcUe) the nature 
of the consideration upon which 
the disposition was made did not 
affect the question. — Id. 

The annuity, aooordinff to the terms 
of its creation, ceasea on the death 
of ^., at which time B, entered into 
possession of the estates : 

Held, yaxying the judgment of the 
Court below, that he was entitled 
under the 38th section of the Act, to 
an allowance as on account of pro- 
perty of which he had been "de- 
prived,*^ within the meaning of that 
section. — Id. 

See AUomof QenercU t. LiUord 
(Lord), 3 HurL & C. 252 ; L. B., 2 
H. L., 67 : Attorney General r. Upton, 
4 HurL & G. 341. 

2. il. in 1776 devised certain estates to 
his son jE*. |f or Uf e, with remainder 
to the first and other sons of H. 
snccessiTely in tail male. In 1810, 
H. and his eldest son W. J. executed 
a disentailing deed, and then re- 
settled the e^tes to such uses as H. 
and W, J. should jointly appoint, in 
default to H, for life, remamder to 
such uses as W. J. should appoint, 
in default to the uses limited by the 
will of il. In 1821 H. and W. J. 
executed a joint appointment (of 
the preyionsly settled estates, and 
also of some now first brought into 
settlement h^ H.) to such uses as 
they should jointly appoint, then to 
H. for li&, remainder to W. J, for 
life, remainder to the first and other 
sons of W> •/. in tail male, remainder 
to the use of O. and E. (two 
brothers of W» J,) snccessiTely in 
tail male. No other appointment 
was made, ^.died; IF. J. entered, 
and died without issue. O. then 
entered, and by a deed executed in 
1855 between O. and his eldest son 
E. O., the entail previously created 
was destroyed, and the estates were 
conveyed to a trustee for such uses 
as O. and E. O, should jointly ap- 
point, and in default, to the uses of 
the settlement of 1821. An ap- 
pointment was afterwards made, to 
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which G.f E. O., and the respondent 
F. were parties, by which the estates 
were settled to such uses as G. and 
E. G. should jointly appoint, and in 
default, to trustees to pay an an- 
nuity of 80011 to E. G. during the 
life of his father, then to G. for life, 
then to trustees to pay E. G. 4000/. 
a year, remaindw to the use of E, 
Cr.*s sons successively in tail male. 
Under powers reserved to the ex- 
isting tenant for life in the deeds of 
1821 and 1855, G. charged the es- 
tates with certain sums for the 
benefit of younger children. O. 
died, and the trusts then came into 
operation : 

Held, that G^fi succession was liable to 
a payment of 3/. per cent., his pre- 
decessor having been W. J. That 
E, G. took under his owti disposition, 
on a succession likewise derived from 
W. J., and was liable to a duty of 
3^ per cent, and that (?.'s younger 
children were also (as to some part 
of their interests) liable to a du^ 
of 3/. per cent., as deriving their 
succession from tiieir brother, E. G. 
But as to certain estates newly 
bought into settlement by their 
grandfather J7., they were held 
liable to a duty of only 1 /. pw cenl, 
and the account of the whole duty 
due from them was directed to m 
taken with reference to this allow- 
ance. — 2^0 Attorney GenmU t. 
Fhyer, 9 H. L. Gas. 477. 

In taking the account of what mm 
due from E, (7., allowance was or- 
dered to be made for the annuity of 
8002. charged upon the estates, the 
subject of his aocoession. — Id, 

3. A., being seised of certain estates in 
fee simple by a marriage settlement 
executed in 1812, conveyed them to 
the use of himself for life, remainder 
to the use of his sons in tail sucoes- 
siveW. A . had three sons, E. , R. P., and 
C. i^ In 1840, A. and his eldest son 
E, executed a disentailing deed, and 
conveyed the estates to such uses as 
they.diould appoint, and, in defanltL 
to the uses of the settlement of 
1812. In the same ^ear A. and E.^ 
on the intended marriage of E., ap- 
pointed to the use of ^. for life, re- 
mainder to E, for life, remainder 
(subject to certain provisions for 
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the intended wife and the younger 
children) to the first and other sons 
of the marriage sncceesively in tail 
male, remainder to E. P. and C. F. 
Bocceasiyely in tail male. E, died 
in his father's lifetime, without 
issue. A, and R, P. then oonTejred 
the estates to such uses as they 
■honld appoint, and in default, to 
the existing uses. They afterwards 
appointed to ^. for life, remainder 
to R,P. for life, remainder to his 
first and other, sons in tail male, 
with an ultimate remainder to A, 
and his heirs. R, P, died without 
issue. A, then died, and C, F. suc- 
ceeded to the estate : 

Held, that C. F. was liable to a duty 
of 3 ^ per cent, as on a succession 
derived from his elder brother. — 
The Attorney General y. Smythe. 9 
H. L. Gas. 497. 

4. The value of property for the purposes 
of the succession duty, under the 16 
& 17 Vict, c. 51, is to be ascer- 
tained at the time when the interest 
of the successor accrues. If the pro- 
perty has then no saleable value, nor 
an^ actual or potential annual value, 
it IS not capable of being assessed. 
Neither possible increase or diminu- 
tion in the value of the property, 
after the succession accrued, was 
dealt with by the Legislature.— T%« 
Attomof General y. Sefton (Earl), 
11 H. L. Cas. 267. 

No system of assessment or chazge can 
be adopted which draws into the cal- 
culation of value a prospective or 
future benefit. — Id, 

When therefore A, succeeded to land 
which, as alleged by the successor, 
and admitted in the information, 
had not for some years b^re the 
predecessor's death produced any 
annual income, and did not then 
produce any to the successor, but of 
which he afterwards sold part, he 
was held not liable to duty under the 
proviflionB of the statute in respect 
of the part Bo\d,^Id. 

Semhle^ per the Lord Chancellor (Lord 
Westoury) : That property (not ex- 
empted under the statute), which at 
the time of the accruer of the sno- 
cession produces no annual income, 
but which is capable of being sold in 
the market, and would fetch a price 
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there, can be assessed as npon an 
annual value, equal to interest at 
3^ per cent, on the price that 
might then be obtained for it— The 
Attorney General v. Sefton (Earl), 11 
H.L.Cas.257. 

Per Lord Wensleydale : " The benefi- 
dal enjoyment" mentioned in sec- 
tion 21, means no more than the 
enjoyment of the possessor in hia 
own right, and for his own benefit, 
not as trustee for another.— /<;{. 

Per Lord Chelmsford: The 39th sec- 
tion applies only " when the value 
of a succession shall not be ascer- 
tainable under any of the preceding 
sections."— /(i. 

Per Lord Chelmsford : The word " first" 
in the 46th section, applies only to 
such cases as those mentioned in the 
23rd, 24th, and 26th sections, with 
respect to timber advowsons and 
leases. — Id, 

SUIT IN EQUITY. 

1. A, conveys (or assigns his interest in) 
lands to B. in consideration, among 
other things, thatB.shallmakeor give 
alease back again to .4. of a hiJf or 
portion of the lands, and in conside- 
ration also of a loan of 200 i. by B. 
to A, B, covenants to execute the 
lease accordingly, subject to the re- 
payment of the 200 /. for which B. 
has a judgment No lease actually 
made, but A. remaina in possession 
of his portion upon his equitable 
title. B, lends farther sums of 
money to A, and obtains judgments 
for these sums, and then conveys 
the lands, and assigns the judgments 
to C, C issues writs otJLfa, on the 
judgments, and in 1781, procures a 
Bale by the sheriff of A:b equitable 
mterest, and on ejectment brought 
.on the demisesof the purchaser, and 
of C, A. is turned out of posses- 
sion. "^ 

-4. in 1782 files the bin in Chancery for 
relief, and execution of a lease to 
mm according to the agreement, but 
from embarrassment in his drcnm- 
Btances does not farther prosecute 
ttie suit till 1801. No steps taken 
between 1782 and 1801 to dismiss 
the biU. Ill 1808 the bill diimiased 
below. 
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The decree of dismiflsal rtverBtdhj the 
House of Lords, for — Ist, the right 
to a Bidt in equity is not a proper 
subject of sale dt the sheriff under a 
fi,fa,^ and the sale is a nullity ; 2nd, 
the delay in prosecuting the suit is 
well accounted for, and no steps were 
taken to dismiss the bill ; and at any 
rate the right to the lease does not 
rest merely on the covenant by the 
landlord to make it, but is part of the 
consideration of that oonTevance or 
assignment by which the landlord 
hinuelf aoauirad his title. Therefore 
the principle of delay does not apply, 
and A, is still entitled to haye his 
lease executed in terms of the con- 
tract ; and has his relief in equity, 
without the necessity of resorting for 
redress to the Court, out of which 
the jL fa. is8ned.^ifoor» t. Blake, 
4 Dow, 230. 

See TheKingy.AhhoU^ 3 Price, 178 ; 
Cholmd&y ▼. CUnUm, 2 J. & W. 179 ; 
judgment of the Master of the 

SUNDAY. 

An apprentice to a barber in SootUmd^ 
bound by his indentures ** not to 
absent hmiself from his master^s 
business on holidav or week day, kte 
hours or early, without leaTe,** went 

. away on Sundays without leave, and 
without shaying his master's Son- 
day oustomeiB : 

Held, by the Lords (reversing the in- 
terlocutor of the Court of Session), 
that the apprentice could not be law- 
fully required to attend his master's 
shop on Sundays for the purpose of 
shaving the customers, and that that 
work and all other sorts of handi- 
craft were illegal in England as well 
as in Scoikmdf not being work of 
necessity, or mercy, or charity. — 
PhiUipi V. /fines, 4 CL & F. 234. 

SUPPOBT, ADJACENT AND SUB- 
JACENT. jSm Mimes. Railway. 


6UBETY. iS^BoMD. Stamp, 1. 

1. Letter of gnarantie to plaintiff by 
defendant, that P. C shaU '* faith- 
folly and honestly discharge any 
doty aaigned to or trust reposed in 
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him." Plaintiff upon receiving this, 
employs P. C, as his agent. Suffi- 
cient consideration appears on the 
face of the gnarantie to bind the 
defendant. Plaintiff in an action 

X'nst the surety, shows that he em- 
jod the agent first at B. and 
afterwards at L., and that the agent 
when moved to L. was indebted to 
him in a considerable balance, and 
produces accounts which bear on the 
face of them that various sums re- 
mitted to the agent from L. were so 
remitted as the proceeds of sales 
made at L. : 

Held, that the judge was not bound 
to direct the ]ury as matter of law, 
that they must consider the remit- 
tances from L.tohe made in discharge 
of the balance due at B., so as to 
relieve the surety from his liabihty, 
but that he was right in leaving the 
question to the jury on the whole 
matter in evidence. — LvMoghi v. 
fValiBer, 2 Dow & C. 211. 

2. The conduct of the principals, credi- 

tor and debtor, with respect to a 
money bond, will not affect the 
rights and liabilities of an innocent 
surety, who has not authorised them 
to deal with the bond in a particular 
manner. — Walker v. Hardmau. 4 
CL&F.258. 

3. A party became surety in a bond for 

the fidelity of a commission agent to 
his employers. After some time the 
employers discovered irregularities 
in uie agent's account, and put the 
bond in suit. The surety then in- 
stituted a suit to avoid tixe bond, on 
the ground of concealment, by the 
employers, of material oircnmstanoeo 
affecting the agent's credit prior to 
the date of the bond, and which, if 
communicated to the surety, would 
have prevented him from under- 
taking the obligation. On the trial 
of an issue whether the surety was 
induced to sign the bond by undue 
concealment or deception on the part 
of the employers, the presiding Judge 
directed the jury that the conceal- 
ment to be undue must be wilful 
and intentional, with a view to the 
advantages the employers were there- 
by to gain : 

HeU, by the Lords (revening the jodg- 
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ment of the €k>nrt of Sesuon), that 
the direction was wrong in point of 
law.— i2a»Aofi ▼. MaUhews, 10 GL & 
F. 934^ 

Mere non-commnnication of cirenm- 
stances affecting the situation of 
the parties, material for the snrety 
to know, and within the knowledge 
of a person obtaining a snrety bond, 
though not wilful or intentional, or 
with a view to any advantage to him- 
self, is nndne concealment and will 
release the snrety. — Id, 

4. A surety is not of necessity entitled 
to receive, without inquiry from the 
party to whom he is about to bind 
himself, a full disclosure of all the 
drcnmstanes of the dealings between 
the principal and that party. If he 
requires to know any particular mat- 
ter, of which the party about to 
receive the security is informed, he 
must make it the subject of a dis- 
tinct inquiry. An obligation to a 
banker by a third party to be re- 
sponsible for a cssh credit to be 
given to one of the banker*s custom- 
ers, is not avoided by the fact that 
immediately after the execution of 
the obligation, the cash credit is em- 
ployed to pay off an old debt due to 
tiie banker. If the surety intends 
to rely upon such a fact for his de- 
fence, as showing that there was 
a previous agreement between the 
banker and the customer to deal 
with the credit in a particular man- 
ner, to which had he known it he 
should not have consented, he must 
bring such a defence before the 
€k>urt, by patting it on the record. — 
HamilUm v. Wat$<m, 12 GL & F. 
109. 

£. A party joining as surety in a bond 
ought to be informed of the nature 
of the obligation, the name of the 
obligee, and Uie relation in which he 
stands to the principal obligor. — 
Squirt ▼. WhiUon, 1 H. L. Gas. 
333. 
Jf . induced W. to join him as snrety in 
a bond for repayment of a loan, say- 
ing he only wanted time to realise 
securities, and he would hold her 
harmless. M. and S. being trustees 
of a fund, sold it with consent of ^., 
the cMtui que (riM^, and thereby raised 
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the loan for M,j who informed W, 
that B, was the lender, but did not 
inform her how the loan was raised : 

Held, that B. not being in fact the 
lender, his personal representatives 
had no privity of contract with, nor 
equities against TT., and that in con- 
sequence of the concealment from 
her of the real nature of the trans- 
action, she was in equity altogether 
released from the bond. — Squire v. 
Whittan, 1 H. L. Gas. 333. 

6. Though a creditor may not in every 

case be bound to inquire into the 
oircumstances under which a third 
person becomes surety to him, he is 
80 when the deaUngs between the 
parties are such as to lead to a sus- 
picion of fraud. — Oufen v. Honan, 4 
M. L. Gas. 997. 

It is a general rule that a creditor may 
give time to a principal debtor with- 
out prejudicing his right against the 
surety, provided he expressly reserves 
such right Gircumstances may, 
howeyer, prevent thatrole from hav- 
ing effect.— /ii. 

7. The 5 & 6 WiU. 4, c. 76, s. 68, re- 

quired that the council of a borough 
would annually elect the treasurer of 
the borough. While that Act was in 
force, D. M. was elected treasurer of 
the borough of Berwick for ^^the 
year ending 9th November, 1842, if 
it should so long please the said 
council, but not otherwise.** He gave 
bond with sureties for the due dis- 
charge of the duties of his office. 
The bond redted the election, and 
was conditioned for the due account- 
ing by D. M, for all such monies, &c. 
'^ as t thesaid D, M. shall or may 
recover, or receive, in virtue of my 
said appointment as treasurer as 
aforesaid, during the whole time of my 
continuing in the said office in con- 
sequence of the said election, or 
under any annual or other future 
election of the said council, to the 
said office.** After this bond had 
been given, the 6 & 7 Vict. o. 89, was 
passed. The 6th section of that Act 
repealed the 58th section of the pre- 
vious statute, and directed that, in- 
stead of the treasurer being annually 
elected, he should ^^ hold his office 
daring the ploasun of the council for 
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the time being.** D. If. was re- 
elected in November, 1843, after fche 
passing of this latter statute; no 
fresh bond was taken : 

Held, that under the original bond, 
the sureties continued liable ; that 
the election in November, 1843, was 
** a future election,** within the true 
intent and meaning of the bond ; 
and that D, M, did continue in the 
office of treasurer within the true 
intent and meaning of the said bond. 
— Onoald v. Berwick (Mayor). 5 
H.L.Cas.856. 

SUBPLUS. See Deed of Gift. 

0HABIT7. BeSIDUB. TbUBT. 

In searching for the intention of a 
donor, wmoh is the standard to 
govern the construction of a deed of 
giftj the facts, first, that the gift is 
subject to the condition of making 
certain payments to others ; secondly, 
that forfeiture will be incurred by 
non -performance of that condition ; 
and thirdly, that the donee may be 
subjected to loss by its performance, 
are sufficient to raise uie presump- 
tion that, in case of the increase of 
the fund, the donor intended to give 
to the donee the benefit of that in- 
crease.— Jocik T. BumtU^ 12 OL & F. 
812. 

SUBYIVOB. ^SmWill. 


TENANT FOB LIFE. See Entail 
Fbaud. Lease fob Lives. Will. 

TENANTBY ACTa See Irish Te- 
MAMTBY Acts. Lease fob Lives. 

THEATBE. 

A lease of the opera house contained a 
covenant on the part of the lessee, 
not to use the house for any but 
purposes of a theatrical kind, and 
to " use his best endeavours to im- 
TOove** the house for that purpose. 
The house was closed at the end of 
the season of 1852, and was not 
opened at all during the following 
year: 

Held, that this was not a breach of the 
covenant, for that the covenant re- 
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f erred to improvements in the house 
itself, and cud not bind the leasee 
to keep it open at a loss. — Oroft v. 
Lumley, 6 H. L. Gas. 672. 

TIME. 

1. Words in a will indicative of a dass 
must be taken to denote the class as 
it was constituted at the date of the 
will, or at the death of the testator. 
^Parker v. TootaL 11 H. L. Gas. 
143. 

Where, therefore, there was a gift 
(after the happening of certain events 
amongst ''my daughters and their 
chUdren,** the child of a daughter 
who had died before the date St the 
will was held not to be entitled to a 
share of the property thus devised. 
— /A 

2. The time for ascertaining the value 
of property for the purposes of the 
Succession Duty, is tnat at which by 
the death of the predecessor the in- 
terest of the successor first accrues. 
— The Attorney General v. S^Um 
(Earl), nE.h.OBB. 257. 

TDiBEB. /Ses Succession Duty, 4. 

1. Timber felled on a mortgaged estate, 
how to be treated in accounts. It 
is part of the property of the mort- 
l^ees, and the produce of it goes 
m discharge of the mortgage ac- 
counts. — Morgan v. Lewee^ 4 Dow, 
29. 

2. A clause in an indenture of lease 
reserving, out of the demise, to the les- 
sor '* all wood and underwood timber 
and timber trees, growing or being 
thereon, or at any time thereafter 
to stand or grow {hereon, with full 
and free liberty of ingress and egress 
to take and carry away the same,** 
applies under the 23 & 24 Oeo. 3, c. 
39, only to trees standing when the 
lease was granted, and not to those 
afterwards planted by the tenant— 
Qalweif V. Baker, 7 OL & F. 379. 

See MountcaeheU (Earl) v. (yNeUi, 
5 H. L. Gas. 937 ; tmte, Affidavit. 

TITHES. iS;$6 Modus. Pbescbiftion. 

1. Where houses had formerly existed 
in respect of which rent was paid, 
but these houses had been pulled 
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down, and bnildlngs erected on the 
flite, which buildings paid no rent, 
but were occupied bj the owners of 
the land: 

Held, that under the 37 Ren. 8, c.12 
(City of London Tithe Act), such 
buildings were liable to tithe in re- 
spect of their improyed value. — 
East Inttia Company ▼. AiUrobuM, 
1 Dow, 464. 

2. A party can only succeed in his suit 

Mecxmdum aUegaia ti probata^ and un- 
less the case proTed corresponds 
wiih the case laid, the suit cannot be 
supported, though the party makes 
out in evidence a case which might 
be a ffood one if it had been pro- 
perly lud in the pleadings. And, 
therefore, where, in an answer to a 
bill for tithes, certain customary 
payments were alleged, and some 
payments, which, from tiieir small- 
oess, appeared to be customary, were 
ahown m evidence, without making 
out the moduses as laid, the Ck>urt 
of Exchequer, without directing an 
issue to try the existence of any 
customary payments, decreed for the 
plamtiff , and the decree was aflSrmed 
by the lAxdtL— Blake v. Veyde^ 3 
Dow, 189. 

See Bynm v. Cboper, 11 CL & F. 
656. 

3. BQl, by Vicar of Sturmin^er NewUm, 
for vicarial tithes in kind against 
several occupiers of farms. Answers 
(separate) setting up farm moduses. 
Issues directed, and the issue re- 
specting Ba^&a* farm {BulleH'%\ tried. 
Proof for appellant Bullen^ plaintiff 
in the issue, by the evidence of old 
persons that a sum of 5 2. 3 «. 4 d. 
had been invariably paid for the 
vicarial tithe of Bagher farm for 
about 60 years past. Offered in evi- 
dence for defendant (the vicarV to 
prove rankness, a rate paper, mm 
which it appeared that the whole 
parish had, during the same period, 
paid rates in the same way in lieu 
of vicarial tithes, amounting to- 
gether to 68 /. Offered also, certain 
entries, without date, but proved to 
be of the handwriting of the end of 
the 13th or beginning of the 14th 
century, in a book called the ^^ Char- 
tuiary of GiasUmbury Abbey :" vis., 
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an entry of the ordination of the 
Bishop on the appropriation of the 
church of Sturmineter to the abbey ; 
and the entry immediately follow- 
ing, beginning with the words " por- 
tions of the church of Slurminster 
assigned to the vicarage to be or- 
dained to remain in the same for 
ever,** and then enumerating the 
several articles, with the value of 
each, without any allusion to a 
money payment in lieu of the tithes, 
and making the whole vicarage of 
the clear yearly value of 9 L 12 «. 5^ d. 
This entry was offered as a copy of, 
or extract from, the endowment, the 
original being lost. The book was 
produced from the muniment room 
of the Marquis of Baih, who had 
lands whidi had belonged to the 
abbey^ut not in Siurminster New- 
ton, Besides entries in which the 
abbey was concerned, the book con- 
tained several idle stories, and a 
great deal of other nusoellaneous 
matter. The rate paper and Char- 
tulary rejected, and verdict for the 
modus. But the Oonrt of Exche- 
quer, being of opinion that these 
documents ought to be admitted, 
ordeeed a new trial. Proof for ap- 
pellant, as before, and the rate paper 
and entries in the Chartnluy read 
for the respondent, besidee other 
documents, to rebut the presumption 
of a modus. Verdict for respondent, 
and against the modus ; a new trial 
moved for on the ground of the 
alleged improper admission of the 
Ghartulary in evidence, refused ; 
and appeal to the Lords from this 
order of refusal. 

Objections to the admission of the en- 
tries: 

1. That the book did not come 
from the proper custody. 

2. That the endowment itself could 
have been no evidence on this issue ; 
and if it could, yet the entry respect- 
ing the portions assigned to the 
vicar did not purport to be a copy 
or extract, and was not good secon- 
dary evidence. 

3. That this was ret inter alios acta. 

The order of the Court of Exchequer, 
refusing the new trial, affirmed by 
the House of Lords on the grounds : 
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1. That the entries had been pro- 
perly received in evidence, the ens- 
tody being proper; the entries being 
authentic copies of instmments of 
which the originals would have been 
good evidence; and res inter alios 
ticta being in this case no objection, 
and also that the whole of the rate 
paper was proper evidence on this 
particular issue. 

2. That, supposing the evidence to 
have been improperly admitted, the 
verdict was warranted by the other 
evidence, and that it signified nothing 
to say that the jury might possibly 
have come to their conclusion upon 
the ground of the Ghartulary, oe- 
cause the object of an issue out of 
equity was to satisfy the co n sc i ence 
of the Court ; and where the evidence 
was such as fnlly to satisfy the con- 
science of the Court, a Court of 
Eanity was not bound, either in 
tithe causes or others, to order a 
new trial, or to direct an issue origin- 
ally at all ; exercising, however, a 
sound discretion in each particular 
case, whether to do so or not,-— Bui- 
kn V. Michd, 4 Dow,.297. 

[On the trial of the case otDoed.Pad- 
foich V. Skinner, at the Eaoeier assizes, 
in Jnly, 1848. Mr. Justice Chleridge, 
speaking of tnis case, said : ^ There 
never was a greater imposition put 
upon a Court than there was in the 
production of that book. The book 
was bought at a stall for 1 «., and 

^ sent to Bath, and it somehow after- 
wards fonnd its way into the muni- 
ment room of the Marquis of BaihJ" 
In the course of the hearing of 
BuUer v. Micheli, before the House, 
Lord Redesdale had pointed out oir- 
cnmstances impeachmg its value. — 
Ex rd. counsel in Doe d. Padwick v. 
Skismtr,'] 

See Shyri v. Zee, 2 J. & W. 501 ; 
Arnold v. Baih and Wells (Biahop), 

5 Bing. 316 ; Tucker v. WiUdnSj 4 
Sim. 252 ; Williams v. WUcox, 8 Ad. 

6 E. 314 ; Knight v. Waimford, 3 
CL& F. 270 ; MeaihY. Winchester^ 4 
Cl.:& F. 445 ; JS^. V. Ledgard, 8 Ad. 
&K535. 

4. Where a person had a beneficial 
interest for life in an impropriate 
rectory, and was in actual posses- 
sion : 


Held, that he was entitied to take the 
tithes though the estate was subject 
to a trust term for securing annu- 
ities, and to a mortgage, he having 
paid the annuities and the mortgage 
money, and neither trustees nor mort- 
gagees interfering with his posses- 
sion.— 62^^ V. Legh, 1 Dow & C. 98. 

5. Bill by vicar for vicarial tithes ; 
answer a modus in lieu of vicarial 
tithes without specifying more par- 
ticularly the tithes in respect of 
which the alleged modus is payable. 
No sufficient evidence given of the 
vicar's titie to all or any of the 
tithes which he claimed. The Lord 
Chief Baron, notwithstanding, di- 
rects an ipsne, in terms of the 
answer, to tr^ we question of mo- 
dus in lien of tithea. a£5rmed fay the 
Lords as being the proper issue. — 
Denehfield v. Strong, 1 Dow & C. 
480. 

6. The Stat. 37 Hen. 8, c. 12, recited 
that differences existed between the 
inhabitants and the clergy of Lon- 
don respecting the payment of tithes, 
and that the said inhabitants and 
clergy " had compromitted and put 
themselves to stand to such oider 
and decree touching the premises as 
i^ould be made by the Archbishop 
of Canterbury and several other per- 
sons therein named, for a final end 
and conclusion of the said differences 
for ever." Therefore it was enacted 
that such decree as should be made 
by the said Archbishop and others 
before the 1st day of March then 
next ensuing, of or concerning the 
payment of tithes, oblations, or other 
duties within the said city or fiber- 
ties of the same, and enrolled in the 
King*s High Court of CSiancery, of 
Record, should stand and remain, 
and be as an Act of Parliament, and 
should bind as well all the said citi- 
zens as the said dersy, &a, for ever. 
The decree was made, but no enrol- 
ment of it in Chancery could be pro- 
dnced, though the decree appeared 
by a statement in the registry book 
of the See of London to have been 
given by the Archbishop to Bonner^ 
the Bishop of London, to be kept in 
the registrv of St. PauVs Cathedral. 
The appellant filed his bill againsi 
the respondent for an account ot 
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the tithes due from the respondent 
nnder this Act, and the decree there- 
in mentioned. The resnondent's an- 
swer denied the enrolment of the 
decree and its existence as a legal 
instrument. The Yioe-Chancelior 
directed an issne to try whether the 
decree mentioned in and authorised 
to be made by the stat 37 Hm. 8, 
o. 12, was duly enrolled according to 
the proTision of that statute : 

Held, that such issue was improper ; 
and that after the Courts had re- 
peatedly treated the decree as a 
binding instrument, and after the 
citizens had recognised it b^ the 
usage of paving tithes aocordmg to 
its order, the enrolment must be 
presumed. — MaodougaU t. Furrier. 
2 Dow & C. 135. 

7. A custom to pay one-twentieth in- 
stead of the full amount of the 
tithes, though proved to be verv 
ancient, cannot be supported bysuda 
proof alone, but must be shown to 
have had a legal origin. In a case 
where this proof of legal origin was 
wanting, the House of Lopds, affirm- 
ing a decree of the Eqmty Exche- 
<}uer, held tiie tenants of me lands 
liable to account for the full tithes. 
^Wilson V. Kensington^ 1 CL & 
F. 1. 

8. A portioner entitled to tithe of hay, 

is notnecenarily entitled to tithe of 
clover, tares, vetches, and grass, cut 
and carried away green.— Xeun^ v. 
Bridgman, 2 GL & F. 738. 

9. Evidence of a payment in lieu of 

tithes was given, extending as far 
back as the reign of Charlee the Ist. 
Still more ancient documents re- 
lating to the same parish, and among 
them the Ecclesiastical Survey of 
Henry 8 made no mention of such 
payment: 

Held, that under these circumstances 
an allegation that such payment ex- 
isted before the time of legal me- 
mory, was not supported.— 6fnioe« v. 
Fi»her, 3 CL & F. 1. 

10. Lord Fairfax, by a oodidl to his will 
in the year 1671, gave all his tithes 
of Buhcrcufh in fee (subject to an 
estate therem for the life of R, S.) 
to Henry Fairfax and his heirs and 
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assies, to the use of a preaching 
minister there, to be nonunated by 
said H. F, and his heirs. The heir 
of H, F, conveyed the tithes, with 
other property, to trustees for sale, 
for payment oz his debts, and they 
were accordingly sold and conveyed 
by the said trustees in 1716 to E.F. 
and J. H. and their heirs, on trust 
as to the tithes to the use of a preach- 
ing minister to be nominatea by R. 
F. and his heirs. J» H (who wasonly 
trustee for R, FA surviving R, F,, 
became seised of tne l^gal estate, and 
his descendants continued so seised 
in succession until 1826, when his 
heir^t-law oonveved the said tithes 
upon the original trusts to T. L. F. 
the heir of R, F. T. L. F. had^ in 
1721, nominated B. E. the preaching 
minister of Bilbarmtgh : 

Held, in a suit»by T. L. F. and B. 
E, for an account of tithes in BU- 
borougkf that this was a valid nomi- 
nation of B. E. — Holdewofih v. 
Fairfax, 3 CL & F. 116. 

It appeared from the evidence, that 
the tithes) of Bilborough had been 
appropriated to an alien priory, dis- 
sc^ed by stat. 27 Hen, 8 ; that Henry 
VILL afterwards demised them for 
21 ^ears by the description of omnee 
decimae garbarum et fcmi; that Ed- 
ward VX, by letters patent, 
granted them to H. and W. and their 
heirs, by the description of omnes 
iUae decimae garbarum, pranorum^ 
bladorum,f<jeni, lanoi et agnellorum ac 
aUae decimae nostras quascunmie, &c., 
and that'the title to them under that 
grant was vested in T. L. F. and his 
nominee. There was no mention 
of rectory or advowson in the grant. 
There was no trace of any endow- 
ment for a vicar or curate at any 
time in Bilborottgh : 

Held, that the grant included the rec- 
toiy, and comprised all tithes of 
every description arising in Bil- 
borough, and the decree ordering an 
account of them to T. L. F, and 
B. E. was affirmed.— /d 

11. The mere non-payment of tithes is 
not a sufficient answer to a daim of 
tithes made by a lay impropriator. 

From evidence of right to tithes of all 
kinds in a lay impropriator up to a 
given time, and of peieeption of the 


DIGESTED INDEX. 


com tiihe dnoe that time by another 
party, a jury mav, if it think fit, in- 
fer a grant of all the tithes by the 
first-mentioned impropriator to such 
latter party, vho ia therefore at 
liberty, in support of his right to 
the hay tithe, to give in evidence 
leases of that and alfother tithes from 
the presumed grantor.— ^mfo-eioa y. 
JDret^,3GL&F. 314. 

12. Where a grant from the Grown of 
tithes of a manor which formed part 
of a rectory, was ambiguous in its 
terms, bat it appeared that the 
Grown had been possessed of the 
rectorial tithes ; that the Grown had 
granted all it possessed; that the 
grantees had, as snch, repaired the 
chancel of the church, and that the 
occupiers of lands within the manor 
accounted to th^ grantees for some 
of the tithes payable in respect of 
such lands, the Gourt of Exchequer 
refused to allow the occupiers to set 
np the non-perception of the other 
rectorial tithes in answer to a bill 
filed for an account of tithes. Nor 
would it allow such non-perception 
to be admitted as proof either of 
exemption of the occupiers of the 
land from certain of the tithes 
claimed, or of the right of the vicar 
to the receipt of such tithes. And 
there being no other evidence 
offered, tiie Gourt decreed an ac- 
count. — ^The House of Lords affirmed 
the decree. 

The word *^ portionibus " is prop^ly 
employed to mean a pbrtion of the 
tithes of one parish claimed by the 
rector of another parish, and will 
not of itself be taken to have any 
other meaning. — Scoria v. The 
Govemora of iXe LuctonSchool, 4 Gl. 
&F. L 

18. To a vicar*s bill for an account of all 
small tithes, the defendants answered 
that tibe right to all tithes, as well 
small as great, became vested in the 
rector, and in the owners of the 
lands, by grants and conveyances, 
and that thejr and their tenants held 
tiie lands with the tithes, or free 
from all tithes whatsoever ; but that 
some occupiers paid annually to the 
vicar, in respect of their houses, cer- 
tain sm^ sums in the name of 
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" privy tithes,** which the defendants 
alleged were personal tithes, and not 
compositions for small tithes. The 
vicar, unable to produce an endow- 
ment, gave secondary evidence, 
showing that the vicarage was en- 
dowed generally with small tithes. 
There was no evidence that any 
small tithes were ever paid to or 
claimed by the rector, or the persons 
entiUed to the rectory : 

Held, 1. That the defendants, after 
failing to show title to the small 
tithes in themselves, or the owners 
of the lands, could not be heard to 
say that the small payments in the 
name of privy tithes were compo- 
sitions.— C^ V. Hall, 7 GL & F. 744. 

2. That privy tithes are not per- 
sonal tithes, bat are the same as 
small tithes. 

3. That where there is evidence 
that tiie vicarage was endowed with 
small tithes, the vicar's right to them 
is established against all mndB within 
the parish as to which no particular 
discharge is proved ; although no 
small tithes have ever been paid. 

4. Where any of the defendants 
proved a jjarticular discharge of the 
lands in his occupation, or showed 
they were originaliv part of the glebe 
lands. thevicar*s bill against them 
was oismiBsed with costs, but with- 
out costs as to such defendants as 
did not make and prove that defence 
in the Gourt below.— CZee v. EalL 7 
Gl. & F. 744. 

14. To a rector's bill against the owner 
and occupiers of land for an aocoont 
of tithes, they, by their answers, set 
np an amement, made in 1711, be- 
tween the then rector and the owner 
of the lands (who was also i>atron of 
the living), by which certain lands 
and a perpetual annuity were given 
to the rector in exchange tx his 
slebe lands, and for ihe discharge 
mm tithes of the lands occupied by 
the defendants. The asreement 
continaed to be benefidu to the 
church, having been made with re- 
ference to the probable fature in- 
crease in the value of the tithes ; it 
was approved by the ordinary, and 
estabhsned by a decree of the Oonrt 
of Ghanoery, and acted on down to 
the filing of the bill, when the rector 
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refnaed to accept the annuity, but 
still retained the lands which were 
allotted to him in the exchange, and 
which were much more Talnable than 
the glebe lands : 

Held, that although it was open to the 
rector to put an end to the agree- 

* ment, as being void under the disa- 
Uing statutes, he was not entitled to 
the aid of equity to enforce his legal 
title to the tithes while he retained 
part of the consideration for their 
discharge, contrair to the principle 
** that he who seeks eqaity must do 
equity.**— P/biato* v. Thorpe, 7 CL & 
F. 137. 

Sc, afterwards in Exch. 14 M. & 
W.620. 

15. To a bill filed for tithes against ocou« 

piers of lands in July, 1833, the 
owner was made a defendant by 
amendment in January 1 865. Qwjore, 
whether he was defendant to a suit 
commenced within the time limited 
by the Act 2 &3 WUI.A, c. 100, s. 
3, that is, within a year from the 
17th of August, 1832.— Pfotixfon ▼. 
Tharpe,7 a &F. 137. 

16. A bill for an account of tithes was 

filed agunst five defendants before 
the expiration of one year from the 
date of the 2 & 3 WUL 4, c. 100, s. 3. 
This bill, after the expiration of that 
time, was amended under the order 
of the Ck)urt, and four other persons 
were allowed to be introduced as 
d^endants : 
Held, that the suit, as against those 
latter defendants, must be taken to 
have commenced at the date at 
which they were actuaUy introduced 
into tiie bill ; that thev could not, 
by relation backwards, be treated as 
defendants in the original bill, and 
tibat they were consequently entitled 
to the protection of the provisions 
of the statute.— ^yron t. Cooper, 11 
Gl & F. 556. 
A decree against all the defendants for 
an account^ nuude in the Oourt below, 
was therefore reversed in this House ; 
and the bill as to the four defendants, 
ordered to 'be dismissed with costs 
here and in the Court below.— /(i. 

17. To a bill filed by the rector of F. for 
an account and payment of tithes, 
the defence was, that the lands occu • 
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pied by the defendants comprised 
the manor of P., which was within 
the rectory of P., and that from 
time immemorial the owner for the 
time being of the manor had paid to 
the rector the yearly sum of 40 /. for 
maintenance of Divine service there, 
for and in lieu of all manner of tithes 
arising within the manor : and that 
the owner for the time being of the 
said manor, or hie OMigns, had from 
time immemorial, in respect of the 
said yearly sum. used to have, and 
ought to have, tne tenth of all tithe- 
able things arising within the said 
manor. 

The evidence in the cause showed pay- 
ments to the rector of 40^ yearly 
for upwards of 150 years, and per- 
nancy of the tithes by the owner of 
the manor for upwards of 180 years 
previously to the filing of the bill : 
and also that in the year 1686, a bill 
by the then rector of F. for the 
tithes of the nuinor, was dismissed 
upon the same defence : 

Held, by the Lords (revermng a decree 
for the account) : 

1. That as the account for tithes 
is merely incident to the rector^s 
legal title, a Court of Equity could 
not interpose in his favour until he 
established his right at law. 

2. That where a defence to a suit 
in equity for tithes raises a doubt as 
to the rector^s legal title to them, 
the course of a Court of Equity is 
to retain the bill for a specified time, 
and leave the rector at liberty to 
establish his title by an action at law 
within that time. 

3. That a party who mistakes his 
right, and sues in a wrong form, is 
not entitled to an order that would 
deprive the defendants of the bene- 
fit of any alterations made in tl e 
law in the meantime. — Waterford 
iMarquie) v. Knight, 11 CI. & F. 653. 

18. By the statute 37 Hen. 8, c. 12, the 
inhabitants of certain parishes in 
the city of London, therein men- 
tioned, are to pay tithes at the rate 
of 2 «. 9(1. in the pound on their 
rent. By the 2 & 3 V7W. c. 95 (the 
BUukuxiU Railway Act)^ ^imt 

Hi 
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hoasee in any of these paruhes (of 
which Si. Olaoe's Hart-ik'eei is one), 
shall be taken for the porpoaes of 
the railway after the ocoupiera shall 
have quitted their houses, and *^ until 
new houses or other buildings shaU 
be erected, and occupied, of such 
annual rent or value, that the tithes 
of such new houses shall be eaual to 
the tithes payable for the houses 
quitted, the tithes, or payments in 
ueu of tithes, payable in respect 
of the houses quitted (according to 
the last assessments thereof to the 
25th March, 1839), or annual sums 
of money equal to the loss in tithes 
which the rectors may sustain by the 
taldng down of such nouses, shaU be 
paid and payable to the said rectors,** 
&c. The companr removed a flpraat 
many houses, and built two others, 
which were at once occupied : 
Held (reversing a decree of Tice-Ghan- 
cell6r Wigram)^ that the object of 
the Act was only indemnity to the 
clergy; that therefore the clergy 
were entitled to receive only what 
they would have received if the 
railway company had never inter- 
fered wiUi the premises : that the 
company was liable to pay in renpect 
<^ houses removed (where no others 
had been built in their places) such 
sums as were actually paid to the 
rector, whether by agreement or 
otherwise, up to the 25th of March, 
1839; that the amount actually 
affreed upon between, the rector and 
the occupant, and paid by the ocou- 
pant| constituted the ** assessment** 
withm the meaning of the Act, and 
that the amount of compensation 
must be measured thereby; and 
farther, that where new houses had 
been built and occupied, the com- 
pany was entitled to be credited (in 
reduction of its general liabOty to 
make compensation under the Act), 
with the sums which had become 

Eayable in respect of such new 
ouses, and not merely with those 
which had been actually received 
therefrom. — Blackwcdl Railway Com- 
pany V. LetU, 3 H. L. Gas. 470. 

TITLE BY INFEFTMENT. 

Two oases of adjudication, without 
infeftment in the one case, in the 
other with infeftment but without 
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any declarator of the expiry of the 
legal The decreet of adjudication 
was obtained in 1677, and that title 
was transferred to the ^<Ao2 family 
in 1688. That family having thus 
got possession of the lands, obtained 
two Grown charters, the one in 1691, 
the other in 1725, including the 
lands in question, and held the peace- 
able and uninterrupted possession 
till 1803, when the title was chal- 
lenged as depending only on the ad- 
judication, and as being still redeem- 
able, because in the one case it was 
not followed by infeftment, so that 
by the law of Scotland prescription 
woi:dd not run ; and because in the 
otiier, though followed by infeft- 
ment, there was no declarator of the 
expiiy of the legal : 

Held, by the Gourt below, that the 
Grown charters and 40 years* posses- 
sion formed a good title by prescrip- 
tion, and excluded all question on 
the subject This decision afiirmed 
above.— iZoisr^sofi v. Aihol {Duhe), 
3 Dow, 108. 

Sembl^ by Lord Eldon (Lord Ghancel- 
lor), that an adjudication, with infeft- 
ment, and 40 years* possession after 
the period of tne expiry of the legal, 
though without a declarator, formed 
a good titie by prescription, inde- 
pendent of the Grown charter.— id. 

TOLL. 

1. A Railway Act empowered the pro- 
prietors to levy on all ooah carried 
along any part of their line, such 
sum as they should direct, ^ not ex- 
ceeding the sum of 4 d per ton per 
mile.** It then went on tnus : ** And 
for all coal which shall be shipped 
on board any vessel, &c., in the port 
of StoekUm-upon-Tees aforesaid for 
the purpose of exportation, such 
sum as the said proprietors shall 
appoint, not exceeding the sum of 
one halfpenny per ton per mile** : 

Held, that with respect to ooah shipped 
for exportation, this was not a cu- 
mulative but a substituted tolL — 
Stockton and Darlington RaHUoag v. 
BarreU, 11 GL & F. 590. 

Another Act, passed on the same sub- 
ject, after redtingthe former Act, 
and also reciting that the proprie- 
tors had been at great expense in 
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f onning inclined planes <ni the line 
of railway, aathonaed tfaem to de- 
mand, " for all artidea, Ac for wUdi 
a tonnage is hereinbefore direeted 
to be paid, which ahall pan any 
indined phme upon the aaid railway, 
sach Bom as the aaid prcmieton 
shall appoint, not exoeeding ttie sum 
of Is. per ton": 

Held, that this wss a eamnktiTe 
charge. — StoehUm mtd Darlv^gkm 
Bai&a^ ▼. Barrdt, 11 GL & F. 590. 

Clanses in Acts empowering companies 
to levy a chaige npon the pnUic, 
as in Railway Aoto for example, 
must, where the meaninff is donbt- 
fnl, be oonstmed faToarabfy for the 
pablic— /i. 

2. A liability to make compensation for 
aotoal injury done to an oyster bed 
sitoated in a navi^ble river, by 
anchoring thereon^ is not to be con- 
founded with a liability to toU for 
casting anchor in the soil itself. — 
G€mn T. The Free Fishen of Whii- 
staU0,llH.L.Gas.l92. 


TRADE AND TRADE MARE& 

€k>KFORATION. 


See 


A company purchased all the property, 
utensils, goodwill of bosineai, and 
trade mans, &0., of a manufsoturer ; 
this purohsse would authorise the 
company, really carrying on busi- 
nesB at the same place, to continue 
the use of the manufacturer's name 
and marks, so as to be protected 
therein sgunst infringement of the 
sama — Leodher ClM Company t. 
Ameriam Leaihar Cloih (hnSpamt, 11 
H. L. Gas. 623. 

There may be a prope r ty in a trade 
mark, which, on the sale of the rig^t 
to manufsoture the goods which it 
designates, may also be sold and 
transferred : 

Semhlej a paper descriptiTe of a trade 
does not constitute a ''tnde mariL" 

Where an advertisement, or trade marit, 
states that which is not true, it can- 
not be made the snl^ect of protec- 
tion by the Gourt m GhancerT.F- 
Id. ^ 

Penons of the name of OoeJM manu- 
factured leather doth, and put on it 
a stamp, describing it as manufae 
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tared by them at ** NemJereey, U.8^ 
and Weai Hcm^ Eeeex^ and as being 
patented and being tanned. The 
appellants bought their manufac- 
tured artidea, their materials for 
manufsoture, goodwill, and premises 
at WeetHamy and their trade marks. 
SembUy that on such a purchase, the 
continued use by the purchasers of 
OocMf s original bill was not a fraud 
on their part, and if the use of it had 
been infringed, it miffht have been 
protected. — Lmket Cmth Company r, 
American Leather Cloth Company, 11 
H.L.Gas.623. 

Rut whero, in a stamp used by the 
defendants, the form of the printed 
words, the words themselTss. and the 
pictured symbol introdnoea among 
them, so much differed from that of 
the pkintiflithat anj pemon with 
reasonable care ana observation 
must see the difference, and not be 
misled into taking the one for the 
other: 

Held, that there had baen no infriiife' 
ment.»/d 


TREASON. ^Peeraoe. 

1. One of the co-heits to a bacony in 
ftbmnoe, was attainted of tieason, 
and his hebs and desoendanto wen 
veatorsd in bk)od by Act of Parlia- 


i 


Held,tfaal itisoompetetttto tfaeOrown 
to ten^bato the abeyance in fbronr 
^ ^5*/^***V«*» » attainted, 
or of the heir of any other co-heir, 
-^^Braye Peerage Caee, ^ CL k 
V, 707. 

2. It is now established that an at* 
tainder of one co-heb to a bacony 

other co-hebs who do not derive 
tbrongh the attainted pmTttd 

toblood^the Grown may terminate 
the abmnoe in him or his deaoend- 
aDts—fisBwiioirf Peerage, 6 GL A F. 

3. An indigent charging a prisoner 
in JMand with oomMsSng, Ac. to 
•xoite insnrreetion then, and to Isry 
WM, Md to put the Queen to death, 
and charging as orert aota, 

x3 ^ 
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bling with otbera anned with wea- 
pons, to excite insurrection, and to 
leyy war, is not an indictment 
founded on the 37 Creo. 3, c. 6, so as 
to entitle the prisoner nnder the 
statutes 7 & 8 WiU. 3, c. 3, and 7 
Atme^ c. 21, to a copy of the indict- 
ment, and to a list of witnesses, to be 
deliyered ten days before the trial. — 
(yBrimy. 2^ Queen, 2 H. L. Gas. 465. 

The 4th section of the 67th Geo, 3, c. 
6, extends only to treasons made or 
declared by that statute.— iii. 

QiMere, whether the objection for the 
want of such copy and list is to be 
raised by plea on arraignment. — Id, 

Tbe offence of levying war against the 
King declared by the 26 Edw, 3. 
8. 5, c. 2, is hiffh treason in Irdemdhj 
the effect of the Iriih statute, 10 
Hen, 7, o. 22, commonly called Foyn- 
ing^B Acts, by which acts which were 
treason in England^ under the statute 
of Edw, 3, were made treason in 
Irekmd,-^Id, 

TRIAL. See Exceptions. Pleading. 
Practice. 

On auo tporranio for exercising the 
office of alderman, defendant pleaded 
certain customs, and that M. S. 
beinff three times returned by the 
ward, and afterwards rejected as un- 
fit by the mi^or and aldEermen, they 
elected and admitted defendant. 
The relator took issue on the exist- 
ence of the custom, and replied 
that M, 8. was fit for the office, 
upon which issue was joined : 

Held, that the judge at the trial, after 
the jury had found the customs, pro- 
perly discharged them, without con- 
sent of the parties, from giving a 
▼erdict on the issue as to the fitness 
of M. 8, for the office of alderman. 
— 2^e King v. Johnson, 6 Q. & F. 41. 

The question whether in fact goods 
were delivered to a carrier at the 
risk of the consignor or consignee, is 
a question for the jury. — Dunlop v. 
Lambert, 6 CI kF.eOO: 

Upon an issue whether certain defen- 
dants had wrongfullv fished for 
salmon b^ means of stake nets placed 
in situations prohibited by statute, 
where the question was what was 
to be cousidered ^* river," and what 
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""sea,** adixectionthat the thing to 
be looked to is the fact of the ab- 
sence or the prevalence of the fresh 
water, though strongly impregnated 
with salt, 18 exToneons. — Borm v. 
Mackenzie^ 6 Gl. & F. 628. 

TBOYEB. iSbeSiiEBiFF. 

A sheriff (before the passing of the 6 
Geo, 4, c. 16) having no notice of a 
previous act of bankruptcy com- 
mitted by a trader, seized his goods 
under a fi, fa. but withdrew upon 
an arrangement entered into between 
the execution creditor and thetrader, 
receiving however his pounda^ in 
the ordinary manner. Acommiasion 
was afterwards issued on this act of 
bankruptcy : 

Held, by the Lords (Lord Denmam^ 
diss.) that the assignees might main- 
tain trover against the shenff for the 
goods seized. 

Semhle, that the receipt of poundage 
was evidence of a conversion by 
the sheriff. — Garkmd v. CarUsie^ 
4a.&F.693. 

TRUST AND TRUSTER See Will. 

A. held a lease as trustee ; while 
doing so the owner of the land ad- 
vertised it to be let or sold. A, 
obtained a lease of the land for 
himself, expressly declaring at the 
time that he did not mean it to bo 
understood that he was getting the 
lease for the cestui que trust. Above 
20 years afterwards the cestui qu4 
trust filed a bill to have it declared 
that A, held the lease as a trustee 
for him : 

Held, that A. did so hold it— jF»te- 
gibbon v. Scanlan, 1 Dow, 261. 

Accounts were directed; the person 
thus declared trustee ordered to ac- 
count ** for the rent received by any 
lease or demise bond fids made of 
the premises."— /(i. 

See mil V. EiO, 3 H. L. Gas. 828, 
where under similitf drcumstanoea 
the person declared to hold as trustee 
was allowed an indemnity against 
covenants in the lease, and also 
repayment of improvements htmSi 
fide made by him in the premises. 

See also Cooper v. PhilM, L. R., 2 
H. L.,149. 
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. 2. A inuiee^ tntor, And enrator, ap* 
pointed cashier and Ment to tne 
tnut by oo-trastees, and when called 
upon to aocoount, produces aoooiints 
nubde up by accountants from his 
own instractions. Lord Ordinary 
appoints objections of a general 
and preUminazy nature to be stated 
to tne accounts, reserving the ex- 
amination of particulars and vouch- 
en till these should be disposed 
ol Objections given in that the 
accounts were not annually balanced ; 
that interest was allowed only at 
3| per cent^ whereas interest ought 
to have been csloulated at 3 per 
cent, de die in diem from time of 
receipt till three mcmths after the 
anniud balance, and then, on the 
balance, at 6 per cent. ; and the right 
to demand all the profits stated, but 
not insisted on ; that a charge was 
made for the service of the account- 
ants which ought to be paid by the 
trustee and agent, as it was by his 
negligence in not keeping the ac- 
counts himself that their services 
became necessary; that his charge 
for his own trouble in the manage- 
ment was excessive; and that a 
charge made for making up titles to 
certain lands by adjudications in 
implement, without s^eral service 
and decree of constitution, ought 
not to be allowed, as the tities were 
improperly completed, and therefore 
useless. After several proceedings, 
final interlocutor bebw approving 
the accounts In Mo^ without an^ 
examination of particulars. This 
last interlocutor rwened as incon- 
sistent with the reservation in the 
Lord Ordinary's, which wss not ap- 
pealed from, and the cause remitted 
for review as to the rest, so that the 
daim for all the profits might be 
insisted upon if t&it question was 
still open: 

The Lord Ohancellor (Lord Eldon), ob- 
serving that he could not conceive 
how it came to be imagined that the 
accounts ought not to be annually ba- 
lanced ; that it wss new in principle to 
take accounts made up under the di- 
rections of one alone of the parties 
as a ground for judicial proceeding ; 
that the appointment of a trustee 
by co-trustees to be cashier and 
agent to the trust, to be paid as 
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cashier and agent, could hardly be 
supported in £2ngland; that a trus- 
tee ought to keep his accounts so 
regulany, at least, as to enable the 
Court to judge how far the assist- 
ance of protesional accountants 
might be necessary in the particular 
case, but that a trustee acting bond 
fide with a view to the interest of 
the cestui que trust ought not to 
suffer for mistake unless he very 
grossly miscarried. — MorUgomerie 
{Lordand Lady) v. Wauckqpe, 4 Dow, 
109. 

See Home v. Fringle, post, 329. 

3. P. and B, obtain a judgment in Ire- 

land against Z)., and issue a JL fa,, 
under which his effects in his man- 
sion house at R. are taken. Notice 
to the sheriff that D. had some years 
before conveyed his estates in the 
counties of ir, 22., and W. in Ireland^ 
and of 0. in England, and assigned his 
effects, including the goods m ques- 
tion, for a term, in trut for his cre- 
ditors, and that the trustee was in 
possession, and the sheriff relin- 
quiahed the goods. P. and B. file their 
bill, and obtain production of the 
trust deed, from which it appears 
that D.. under the deed, is entitied 
to an annuity or yearly rent out of 
aUtiie estates of 60001 

P. and B. sue out an elegit, directed to 
the sheriff of 22., who delivers to P. 
and B. lands in that countv on which 
the annuity is charged, to the amount 
of a moietv of the annuity. But P. 
and JB., being advised that they 
could make nothing of this, on ac- 
count of the trust, proceed with the 
suit in equity, and obtain an order 
restraining tiie trustee from paving 
any part of the 5000/ to D., without 
reserving what had been found com- 

Setent by the Court to answer the 
emand of P. and JB., till the hear- 
ing of the cause and farther order. 
From that order D. and the trustee 
appealed, but the order afi&rmed in 
dom, proc—DiUon t. FiaelM, 1 Dow 
& C. 320. 

4. Trust fund directed by the trustees 

and testator to be invested after his 
death in the purchase of lands, to be 
settied on certain persons men- 
tioned : 
X4 
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Held, by the House of Lorda, that 
after the period of 12 months from 
the time of testator's death, the in- 
terest of the tmst fond, nntil it is 
inrested in land, shall go to those 
who wonld be successively entitled 
to the rents and profits of the lands 
when purchased, this being a rule 
founded on the primary intent of 
the testator, and resting on principles 
common to the laws both of England 
and Scotkmd.—Sktir {Earl) ▼. Mac- 
gill, 1 Dow & 0. 24. 

6. Where a fund is given to the mem- 
bers of a corporate body, as 
trustees for the maintenance of a 
school, if such fund is not given out 
and out, but only as the trustees may 
think best to apply it for the advan- 
tage of the school, the surplus, after 
satisfying the exact charge first cre- 
ated upon the fund, belongs to the 
trustees.— ilttorwy Generalr, Brazm 
2^6 0>22esF6,2CL&F.295. 
The manner in whicb the donor of the 
fund, who was the first trustee under 
the grant by which the school was 
provided for, conducted himself in 
the distribution of the fund, is very 
strong evidence of intention, and 
may be so treated bjr the Court in 
construing ti^e grant itself. — Id. 

See Southmolkm {Mayor) v. The 
AtUmuy Omeral, 6 H. L. Cas. 1 ; 
Siephemon v. Higginson, 3 H. L. Cas. 
638 ; BeoerUy v. The Attorney General, 
6 H. L. Cas. 316 ; AtUmiey General 
V. Dean of Windsor, 8 H. L. Cas. 
388 ; AUomey General v, Jeeue Col- 
lege, 29 Beav. 167. 

6 Where A. held funds, part of the es- 
tate of B., but held them as security 
to cover liabilities into which he 
had entered on account of B,, the 
cfltate itself being otherwise clearly 
answerable for such liabilities, and 
where the creditors of B. had not 
required him to invest the balance 
which miffht possibly exist after his 
liabilities^ad been indemnified : 
Held, that in the absence of any posi- 
tive stipulation he was not, on the 
final settlement of accounts with 
the creditors, bound topayalaiger 
interest than 5 per cent, on the 
money he had so retained ; and the 
account was not to be taken with 
rests.— OwH v. Roharts, 6 Q. & F. 66. 
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Under such circumstances, if the fund 
had been paid into Court, it wonld 
have realised 4 per cent., with yenly 
or half-yearly rests, which being 
equal to 6 per cent, without rests, 
A, was held liable to that interest, 
on the equitable principle of putting 
the creditors into the same situation 
as if he had paid the fund into 
Court in the ordinary manner. — 
Court V. Eoharts, 6 CI. & F. 66. 

Where a party holding the oontrol 
over an estate, and a power of sell- 
iuff it to secure the repayment of 
tiM)ilities he had incurrea on account 
of the owner, received the renta, 
sold the estates, and then received 
the purchase money (for which, 
while he retained it, he was held 
liable to interest), he was not on ac- 
count of the acts thus done by him 
entitled, without any previous stipu- 
lation, to claim commission for the 
trouble he had had in the matter. — 
Id. 

7. A sentence of outlawry, upon flight 

from a charge of felony, does not 
incapacitate Sie outlaw fiom direct- 
ing, according to the terms of a 
previously executed trust deed, the 
trustees as to the mode of carrying 
the trust into effect. — Macrae t. 
ffyndnum, 6 a. & F. 212. 

8. The execution of a trust deed for 

(among other things) the payment 
of cremtors, does ^ot constitute one 
of the orediton, who became so 
after tJie execution of the deed, and 
was not a party to it, a oeftet que 
trust, entitled to call on the trustee 
to execute the trusts of the deed. — 
Laiaueke v. Lucan {Earl)^ 7 CL & F. 
772. 
A. executed a trust deed, appointing 
B. trustee for certain puxpoaea 
therein stated, one of which was for 
the payment of creditors, and ano- 
ther was to raise a sum of mone^r^y 
way of mortgage, in order to saoafy 
a claim for rent due in respect of 
il.*8 lands, then about to be enforced 
by ejectment. B. obtained from G 
an advance of mone^, with which 
he satisfied this dami. B. after- 
wards gave to C. a letter written 
subsequently to, but dated before, 
the day of the advance, in which 
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appearing to aak for the advance, 
he said **I will consider such ad- 
Tance aa raised by me nnder the 
power given me ; and will, whenever 
yon please, exercise that power, by 
securing sach advance in the best 
manner I am empowered by the 
deed.** No secnrity was ever exe- 
cnted by B. : 

Held, that C. did not stand in the 
situation of a ce$tui que trost nnder 
the deed, and could not . maintain a 
bill in equity calling on B. to exe- 
cute the trust of tiie deed. — La 
Touche T. Earl ofLucan^ 7 GL & F. 
772. 

See Sytmoi v. I^mptcn, 5 H. L 
Gas. 121. 

9. A trust disposition and deed of set- 
tlement conveved generally the 
tru8ter*8 whole heritage to trustees, 
containing no preoept of sasine, but 
snrrogati^ the tnwtees in place of 
the tnister, and binding him and his 
heirs to complete titles and convey 
to the trustees ; he reserving to him- 
self j^wer to execute entails of parts 
of his fee simple lands, declaring 
them to be suspended during the 
continuance of the trust, except as 
to riffhts of patrons^ ; and he exe- 
cutea such entails with precepts of 
sasine. After his death, the trus- 
tees named in the deed having de- 
clined to accept the trusts, the first 
heiress of entail made up titles, and 
was duly enfeft heiress of entail 
Trustees afterwards appointed by 
the Court, with her consent, and 
with all the powers given to those 
who declinea to act, raised an ac- 
tion of constitution and declarator 
against the heiress of line, and called 
the heiress of entail as defender : 

Held, by the Lords (affirming the 
the decree of the Court of Session), 
that it was not competent for the 
heiress of entail to oppose the com- 
pletion of feudal titles, by the trus- 
tees to the whole of the lands com- 
prised in the trust disposition ; and 
that they ^provided they were duly 
appointed) were entitled to a oon- 
veyanee ol the who^ lands, accord- 
ing to the intent of the trust dis- 
position, but without preiudice to 
the rights of any party to the lands. 
^PresUm t. MehfiUe, 8 C1.& F. 16. 
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10. Estates in Scotland were conveyed by 
trust disposition to three trustees, 
to collect and appl^ the rents as 
therein mentioned, with 100 /. a year 
for their trouble, besides all the 
necessary expenses of managing the 
estates ; and with power to appoint 
and remove factors, pay their sala- 
ries, and settle their accounts annu- 
ally; and within six months after 
clearance with the factors, to get 
their own accounts approved by an 
accountant,whose approbation would 
be a dischurge to them ; each being 
liable only for his own actual intro- 
missions, and no farther liable for 
the factors than that they should be 
reputed responsible at the time of their 
appointment. The trustees appointed 
one of themselves to be factor, with 
a salary ; and he, though of un- 
doubted responsibility at that time, 
afterwards roll to owe large balances, 
at the annual settlements of ac- 
counts ; whereon one of the trus- 
tees, who was cashier, urged him to 
pay up ; but the balaaoes against 
him increasin|f, both trustees, after 
failing in theur exertions to obtain 
payment) revoked his appointment 
as factor, and he became bankrupt, 
owing a large debt to the trust 
estete: 

Held, by the Lords (affirming decrees 
of the Court of Session in ScoUand^ 
in an action raised by the first heir 
of entail, to whom the trustees were 
bound to account for their manage- 
ment), 

1st. That the appQiatment of one 
of the trustees to be a factor was 
not of iUelf flucb a breach of trast 
as subjected the other trunteea to 
all the conseqaencee reaulting from 
it. 

2nd That there was not enchgrou 
n^ligence, in the two fcrnatees per- 
mittia^ the factor to retain bftlance«, 
as to subject them to liability for 
the ultimate balance dne from him 
to the trust estate.— ffowwv. FringU. 
8 OL A F. 264. 

The appointment, by trustees, of one 
of their number to be factor to tba 
trust c!tt{ites, would not of itftelf 
make them Wahh for hts defaults ; 
but by BO mak ipg h im their agontj 
they would bfr *"^ ' his d(±f aulLs 
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as agent, and not as co-trostee, in 
the same way that they would be 
liable for the defaults of any other 
person whom they might appoint to 
the office. The principle of the role 
is the same in Scotland as in Eng- 
land.—Eamey.Prmgle, 8 CL& F.264. 

The mere faot of trustees allowing 
baknoes to remain against their fac- 
tor at the annual settlement of his 
accounts, where it is impossible to 
include his whole receipts and pay- 
ments for the year, is not a breach 
of trust or such culpable negligence 
as would make them liable for the 
ultimate balances due from him to 
the trust ; mom, if they assented to 
his oontrivances to retain huwer 
balances than were necessary for the 
management of the trust. — Id, 

A trustee does not, hj being cashier 
to the trust estate, mcur any addi- 
tional liability in respect of its 
management, beyond what he was 
subject to as tmstee.^/(i. 

The rule of the Courts in England^ 
preventing trustees from having any 
office with profit under the trust, or 
any remuneration for their trouble, 
beyond what the trust deed allows 
them, is so beneficial, that a differ- 
ent rule ought not to be sanctioned 
in ScoUand. Quare^ whether the 
contrary practice there is not as- 
sumed, rather than decided to be 
legal?— i<l. 

11. N. il.made awill, with certain trusts 
relating to his real and personal 
estate, and appointed^ trustees to 
carry them into execution. One of 
these trusts was for the payment of 
provisions of 2,500 1 for the younger 
children, and of 5002. for the eldest 
daughter of R.A. B., who was one of 
the executors and trustees under the 
wilL An Act of Parliament was 
obtained to carry some of the trusts 
of* this will into execution; and 
under this Act, knds devised by N. 
A, were sold. The trustee under 
the Act was W. L. On a bill filed 
against him by the legatee of the 
2,500 1., he sought to take advantage 
of the payment by him of that sum 

Held, that R. A. B.'s receipt was no 
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discharge of W. L'b liability, as by 
the terais of the Act he was abso- 
lutely bound to pay the debts and 
discharge tiie chilaren'sportions ; and 
it was not set up in the answer, nor 
proved, that B. A, B. had specifically 
received this money as trustee for 
his daughter. — Lcnorenoe v. Blake, 
8CL&F.504. 

12. A trustee is bound not to do an^r* 

thing which can place him in a posi- 
tion inconsistent with the intexests 
of the trust, or which can have a 
tendency to interfere with his duty 
in discharging acquired in violation 
of this rvl^jSamiUon v. WrighL 9 
CL& F. 111. 

A trust was created by a debtor for 
tiie benefit of creditors, and the trus- 
tee had the power to bind the debt- 
or personallv and heritably for the 
benefit of the trust. By the terms 
of the trust deed, the trustee was 
likewise required to do all in his 
power to keep the residue of the 
trust estate as large as poaaible for the 
debtor. The trustee purchased an 
annuity granted by* the debtor, 
after &e date of the trustdeed. The 
trustee died. His representativea 
sought to enforce the annuitv against 
the grantor. It was held tnat they 
could not do so^ and a decree of the 
Court of Session, affirming their 
right, was reversed.- /^C 

13. By deeds, executed ;in 1704, Lady 

Jaewley conveyed estates to tmsteea, 
upon trust, to pay out of the resi- 
duary rents such sums, yearly or 
otherwise, to such poor and ffMj 
preachers for the time being of 
Cffuritt's holy GkN^)el, and to such poor 
and godly widows for the time being 
of poor and godly preachers of 
Cftruf s holy Goqpel, as the trustees 
for the time being should think fit ; 
and to dispose of such sums, and in 
such manner, for promoting the 
preaching of Cftrtsl's holy Goqwl in 
such poor i>laoes as the trustees for 
the time being should think fit ; and 
also to dispose of such sums as exhi- 
bitions for educating such young 
men designed for the ministry of 
C!X»rM(*s ho W GkMpel, as the trustees for 
the time being should approve and 
think fit ; and to diqxwe of the re- 
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mainder of the said rantB in reliev- 
ing enoh godly persons in distress, 
being fit objects of her own and the 
trustee's charity, as the trustees for 
the time being shonld think fit. And 
she directed that when anyone of tiie 
trustees should die, the surviyors 
should elect in his place such a per- 
son as they, in their judgments and 
consciences, shonld think fit to be a 
trustee. 

By oihet deeds executed in 1707, Lady 
Hewky conveyed other estates to 
the same trustees, partly for the sup- 
port of poor old people in an alms- 
house, for the management of which 
she appointed other trustees ; and 
after directing that the trustees and 
numagers should observe the rules 
which she should leave for the selec- 
tion and government of the poor 
people therein, she directed the resi- 
due of the rents to be applied npon 
trusts^' which were the same as those 
contamed in the deeds of 1704. 

By the rules left by Lady HwiU^ to 
be observed about the qualifications 
of the old people for the almshouse, 
she ordered that none be admitted 
but such as should be poor and 
piously disposed, and of the Protes- 
tant religion ; and able to repeat Inr 
heart the Lord's Prayer, the Greed, 
the Ten Commandments, and Mr. 
Edvxard Bowla^s Catechism. 

At the dates of the deeds all religioua 
sects tolerated by law beUeved in the 
Trinity ; but in the course of time 
the estates became vested in trus- 
tees, of whom the majority were 
UnUarians ; one being of the Church 
of England; and they am>lied the 
rents for the benefit of tfnitanan» ; 
and thatsect became tolerated bylaw: 

Held, affirming judgments of the Court 
of Chancery, on an information filed 
in 1830, that neither UmUxrioM nor 
members of the Churdi of England^ 
but Protestant Dissenters only, were 
entitled to the benefit of the chari- 
ties, and that all the trustees were 
properl]^ removed, as all had con- 
curred in the misapplication of the 
charity funds. — Shor$ v. TFi&on, 
9 CL & F. 355. 

14. TT. being indebted to C, agreed by 
deed to convey his estate to C, upon 
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trust to sell the same, and to pay 
off certain debts of W. due to other 
vmons, and then the debt dne from 
W. to ft, and topay over the sur- 
plus, if any, to TP. Ifo conveyance 
was executed. C. bdng afterwards 
in possession of the estate nnder a 
fi'fa^ issued on a judgment upon a 
warrant of attorney given by TT., 
agreed with TF.'s agent to purchase 
ths esUte. W. afterwards ratified 
the contract, but snbsequentiy im- 
peached it, as one made by a trustee 
for his own benefit, and against the 
interest of the oetitui que tnist : 
Held,' that C was not a trustee for 
TT., but was a creditor, holing a 
security for his debt ; and that the 
contract of sale was valid. — Waien 
V. Groom, 11 CL & F. 684. 

15. A testator in Scotland save all his 

property to trustees: first, to pay 
his debto : secondly, to pay Mrs. R, 
(a married woman), so much of the 
annual proceeds as they might deem 
necessarv for the support of her and 
family during her life, declaring the 
same to be alimentary and exclusive 
of her husband, and not to be attach- 
able, nor assig^ble, nor subject to 
any deeds or debts of her or her 
husband. The acting trustee, with 
consent of Mrs. jR., assigned to her 
alimentary creditor the rents of the 
trust property; first, to pay any 
debts affecting it ; secondly, to pay 
part of the rents to Mrs. R. for 
aliment ; thirdly, to apply the residne 
in payment of the debts due to the 
assignee: 

Held, that the assignment was void ; 
because, first, it was not competent 
to the trustee to substitute another 
person for himself in the trust, whidi 
was the effect of the assignment; 
and secondlv, because it vi^ted the 
express prombition against alieni^ 
tion. Ajid in this respect tiie law in 
Scotland is the same as in England. 
^RennU v. RUchie, 12 a. & F. 204. 

16. In an agreement between King 
Jamea I. and the Cil^ of London, in 
1609, for a grant by the king of lands 
in Ireland, to be planted and colo- 
nised by the city, it was stipulated 
that 20,000/. should be advanced to 
be expended on the undertaking. 
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The city oompnlsorily levied that 
and other sams for the same purpose 
npon the incorporated oompanies of 
London. Thekingafterwaidsgranted 
a charter, creating a corporation (the 
Irish Society), the membeiB thereof 
to be from tune to time appointed 
by the dty for the management of 
the plantation, and to whom the 
lands were thereby granted for ever. 
The greater part of the lands was 
afterwards divided in severalty be- 
tween the oompanies, in the propor- 
tion of tiieir oontribntions to the 
sums levied on them ; but the town 
lands, ferries, and fisheries, were 
retained by the Irish Society, who, 
after applying part of the rents and 
profits towa^ the building of 
churches, schools, and other public 
purposes beneficial to the plan&tion, 
divided the surplus among the com- 
panies. One of these filed a biU 
against the Society and other parties, 
charging the Society, as trustee for 
the companies, witn breaches of 
trust, in applying among their own 
members uase sums in gifts, and in 
payments of travelling and other 
expenses, and calling on them for 
an account: 
Held, that the Irish Society was con- 
stituted trustee for permanent public 
purposes, and had a discretion in 
applying the funds arising from the 
property retained to these purposes ; 
&iat though the Society was account- 
able to the Grown for any neglect 
of duty in such trust, and also to 
the City of Londanfm misconduct in 
the management of the property, it 
was not accountable to the com- 
panies. — Skinners Oompanjf y. The 
IrM SodOy, 12 CL & F. 425. 

17. The Act 39 EUz, o. 5, enables " all 
and every person and persons ** to 
found hospitals for the poor^ and to 
incorporate them. A municipal cor- 
poration is included in " every perscm 
and persons,** and may exercise the 
powers given by the Act — Newcastle 
{Mayor) v. The AUomey General 12 
CL&F.402. 

A voluntai^ conveyance of real estates 
to a charity is not defeated by a sub- 
sequent conveyance for valuable 
consideration. — Id. 

Beal estates conveyed to, and ^vested 
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in, a hosjpdtal founded under the 
Act of 39 EUe.^ c. 5, cannot be alien- 
ated by the hospital, nor can it con- 
firm an alienation of them by the 
founders.— iVeiooeufZe (Mayor) v. The 
Attorney Gmeral, 12 GL & F. 402. 

A municipal corporation voluntarily 
founded a hospital under the 39 EXe. 
c. 5, and purehased real estates, and 
caused them to be conveved to the 
hospital, but which were kept under 
the control and management of tiie 
founders, who aftervnuds sold and 
conveyed them for valuable conside- 
ration, granting the purchasers cove- 
nants for title and indemnity against 
the claims of the hospital ^e foun- 
ders applied the money produced by 
the sale, together with oUier monies 
of their own, in the purohaae oi an 
estate at TT., and they paid annually 
to the hospital more than the rents 
and profits of the sold estates. The 
hospital at first concurred in that 
arrangement, and acquiesced in it 
for 120 years, after which the At- 
torney GFeneral and the hospital, by 
information and bill, daimed a por- 
tion of the estate at IT., bearing the 
same propc^on to the whole estate 
that the produce of the sale of the 
hospital^s estates bore to tlM whole 
purchase money of the estate at TT. : 

Held, 1. That 'the estates conveyed 
to the hospital were well vested in 
it, and could not be sold wiUiont an 
Act of Ptoliament, and thco^ore 
a decree directing the hospital to 
confirm the sale was in that respect 
erroneous. 

2. That if the hoeiatal*s ccmcur- 
rence and long acquiescence in the 
sale of its estates were held to bar 
its right to recover them, or a com- 
mensurate portion d the estate at 
TT., the Attorney General*s right to 
protect the charity still existed.— /il. 

See Magdalen OoUege v. The At- 
torn^ General^ 6 H. L. Gas. 189. 

18. If charity trustees are guilty of a 
breach of trust, the person dbereby 
injured hasno right to oe indemnified 
by damaf^ out of the trust fund, 
llie law IS the same in this respect 
both in England and Seotland.^The 
Feoffides of Henaes Hospital v. Ross. 
12 6. &F. 607. 
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19. In tewcfaiiig for the inte&tion of a 
donor, whxh is the sUndaid to 
goTom the conrtmctkm of a deed 
of gift, the fKtB, fint, that the gift 
is sobject to the condition of making 
oertsin payments to others; se- 
oondlY, that forfidtnie will be in- 
corred by non-performanoe of that 
condition; and thiidly, that the 
donee may be subjected to kos by 
the perfonnanoe of that condition, 
are sufficient to raise the presomption 
that in esse of the increase of the 
fand, the donor intended to give to 
the donee the benefit of that in- 
crease. A donor granted to the 
principal and professors of a ooUege 
certain lands, ** upon the conditions 
hereinafter specified," to mainfatin 
three bursars, ''according to the 
manner, measure, and quality, and 
as the rest of the bursars of philo- 
sophy presently in the said college 
akeady founded, are educated and 
entertained;'' and imposed as a 
condition (the penalty for the breach 
of which was forfeiture), that the 
principal and professors should ad- 
mit to the bursarships the presentees 
of the donor and his famify : 

Held (reyersing the judgment of the 
Court of Session), that this was a 
grant upon condition, fsnd not a 
mere trust, and that the principal 
and professors were entitled, after 
satisfying the conditions of the deed 
of gift, to appropriate to themselyes 
any surplus arising from the lands 
thus given.— Jocifc v. BumeU, 12 OL 
& F. 812. 

See SouihmnUon ▼. Attorney Gene- 
ral^ 5 H. L. Gas. 1 ; Beoerl^ ▼. At- 
torney General, 6 H. L. Cas. 3U; 
AtUmuy General v. Dean of WwuUor, 
8 H. L. Cas. 388. 


20. B 


3ir the Act of 7 A 8 Vid. e. 97. 
the power of the Commissioners of 
Charitable Donations and Bequests 
for Ireland, to sue for the recovery 
of such donations and bequests, is 
expressly limited to cases where tney 
are withheld, concealed, or misap- 
plied ; and the same, when reooyered 
by the Commissioners, are to be by 
themsebfee applied to charitable uses, 
according to the donor*s intention. 
And although they obtain the sane- 
tion of the Attorney General to 
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their suit, as required by the said 
Act, they must maintain it aooording 
to the power of suing therelnr giv«»u 
to them, and are not entitled to the 
general jurisdiction which the Court 
exerciaee in suits instituted by Uie 
Attorney Qeneral. A decree, there* 
fore^ made at the suit of the Com* 
mismoners, first, removing a ksta- 
mentary trustee of a ohanty, on tlie 
ground of his bankruptoy and reel* 
dence abroad, but without proof of 
any improper withholding or oou* 
cealment, or misapplioation of the 
trust property ; ana secondly, direct- 
ing the appointment of another trus* 
tee in his place, is wholly wrong, 
SembUy that neither bankruptcy nor 
occasional residence abroad, dis« 
qualifies a testamentary trustee, to 
whom the testator has unoondi- 
tionally confided a kroe personal 
discretion in the administration (if 
the trusts, together with power to 
appoint a receiver of the rents of 
the trust estates.— ulroAftoitf y. The 
Commiseionere of CharitabU Bequeeli 
for Ireland, 2 H. L. Cas. 440. 

See Cureon y. Behoorthy, $ H. L. 
Cas. 742 ; Barrieon y. GmmI, 8 U.L. 

Cas. 481. 

21. In 1825 Henry WyaU and his son 
Henry JS7., who had previou^y car- 
ried on business as brewers, admitted 
another son, George, into partner- 
ship. By the partnership deed, it 
was agreed that the plant, Ac, which 
was stated to have been valued at 
63.000/., exclusive of the stock and 
debts, should be the capital, to a 
moiety of which the father was to 
be entitled. His surplus monies in 
the business were stated to amount 
to 48,916 1, on which he was to re- 
ceive interest. He died in July, lH»irt, 
haviuff by his will given bis surplus 
oapitol to his executors in trust to 
invest the same in Government or 
other security, and pay the income 
to his wife, and after her death to 
set apart two legacies of 12,000/. 
each for his two daughters and their 
children. He gave his interest in the 
business, and the stipulated ordi- 
nary capital to his sons Henry E,. 
George, and WUUam, the last of 
whom was a minor, and be directed 
his executors to carry on the business 
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in coDJunotion with his tvo aoiiB 
until William attained 21, and he 
empowered them to sell his share in 
the brewenr during his minority. 
He charged his freehold and other 
property with the parent of his 
surplus capital, and duected mort- 
gages of his real estate for securing 
the legacies. The will was not 
proved tiU December, 1827, the exe- 
cutors having in the meantime left 
the surviving partners in the undis- 
turbed possession of the partnership 
property ; and the business, although 
they did not take any active part m 
it, was carried on with their con- 
currence. Disputes having arisen 
between the surviving partners, the 
adult legatees filed a bill in 1827 for 
administration, which, through the 
interference of the executors, was 
abandoned. In 1828 the executors 
joined in deeds whereby the part- 
nership was dissolved, and Henry E. 
assigned his interest to Oeorge, in 
consideration of 20,000 Z.; and the 
executors released Henry E. from 
all claims in respect of anv surplus 
capital The business, which was 
afterwards sold with the sanction of 
the Court, was found to be insolvent, 
and the partnership property turned 
out to DC wholly unproductive to 
the testator*s estate. The executors 
then filed a biU for administration 
of the estate, and in January, 1831, 
a bill was filed bv the children of 
the testator's two daughters, seeking 
to charge the executors with wilful 
deibult in ifot having obtained pay- 
ment of the lemcies out of the 
surplus capital. Bv several decretal 
orders made in both causes, accounts 
were directed to be taken as to the 
accuracy of the recitals in the 
partnership deed, the value of the 
plant, and the surplus money due 
to the testator at his death ; and ac- 
counts were directed to be taken of 
the partnership dealings and trans- 
actions ; and u the Master should 
find that he was uuable to take such 
accounts, bv reason of the non-pro- 
duction of Dooks of account, he was 
to state the oiroumstance. The Mas- 
ter having reported that he could not 
take the accounts through non-pro- 
duction of books, he was, by another 
order, directed farther to inquire by 
whom the partnership property was 
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possessed at the death of the testa- 
tor, and how diqxMed of, and whether 
the executors, with due dihgenoe, 
and without their wilful default, 
might have possessed themselves out 
of the partnership property, of suffi- 
cient to pay the two legacies of 
12,000^ The Master again reported 
that he was unable to take the ac- 
counts by reason of the non -pro- 
duction of the books; he found, 
however, on the evidence before 
him, large sums to have been due to 
the testator at his death, and large 
partnerdiip assets, and that the exe- 
cutors might with due diligence, and 
without uieir wilful default, have 
possessed themselves out of the 
partnership property of a sufficient 
sum to pay the two legacies. The 
Court, upon exceptions, negatived 
tiie finding of wilful default : 

Held, by the House of Lords, that 
there was no reason for thinking 
that the surplus capital could, if at 
all, have been realised, without 
putting an end to the business, which 
the executors could not do without 
breach of their duty ; that though 
the executors had not properly per- 
formed their duty, still, as it had 
not been satisfactorily made out 
that there^ ever were partnership 
assets, out of which the legadea 
could have been recovered or se- 
cured, the executors ought not to be 
charged with wilful default. — Rowley 
V. Adame, 2 H. L. Cas. 725. 

Executors are not chargeable with the 
value of their testator*s property, aa 
stated by himself and others in deeds 
to which the executors are not par- 
ties.— M 

22. Although contemporaneous usage 
and long enjoyment afford grounds 
for the interpretation of doubtful 
words in a trust deed, they give no 
sanction to a breach of trust — 
Drummondv. The AUormey General^ 
2 H. L. Cas. 837. 

A decree which declares Trinitarian 
Protestant dissenters alone to be 
entitled to a trust fund, is right in 
removing from the trust such of 
them as concurred in the misapplica- 
tion of the fund b^ allowing Uni- 
tarian Protestant dissenters to ad- 
minister it with them.— /ii. 
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23. A debtor assigned his! honse and 

business, in trust for payment of his 
debts, retaining to nimself the 
management of the business, under 
the superintendence of the trustees, 
who, on his failing to perform his 
covenants in the trust deed, were 
thereby empowered, after having 
given nim three months* notice, to 
soil the house and business. Such 
notice was given, but waived by con- 
sent of the creditors and trustees, 
aaaembled at a general meeting : 
Held, that a sale afterwards made by 
tiie trustees, without farther notice, 
was nnauthorized and unlawful^ 
Tommey v. WMte, 3 H. L. Ga& 49. 

24. Where trustees are directed to pay a 
certain sum to a person for life, and 
are empowered, according to their 
discretion, to invest the trust-funds 
out of which that sum is to arise, 
but decline or neglect to act, and 
the assistance of a court of equity 
is sought in order to cari^ into ^ect 
the purposes of the will, the Court 
will not, as a matter of course, exer- 
cise that discretion, but will only act 

• on its established and known rules, 

unless the intention of the testator 
plainly appears to exclude such a 
mode of proceeding. — Prendergast v. 
Prendergasi, 3 H. L. Gas. 195. 
The costs of the appeal were ordered 
to come ont of uie estate, but the 
trustee having unnecessarily printed 
certain documents for the hearing 
of the appeal, the costs of such 
printing were disallowed. — Id, 

25. If a trustee has a power or a trust to 

sdl property, he must bond fide have 
some one to deal with in the sale of 
it^Lewia y. HiUman, 3 H. L. Gas. 
607. 
If an attorney or agent can show he is 
entitled to purchase property, not- 
withstanding his character of attor- 
ney or a|^nt, yet, if instead of openly 
purchasing it, he purchases it in the 
name of a third person, as his trustee 
or agent, without disclosing the fact, 
such purchase is void. — Jd. 

Under the Act 10 & 11 Vict. o. 96, it 
Is entirely a matter for the discre- 
tion of the Gourt to direct a bill to 
be filed for the purpose of more 
solemnly considering a question 
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raised on a proceeding by petition 
taken under that Act. — Lewii v. 
Hillman, 3 H. L. Gas. 607. 

On a petition presented under that 
Act, praying for the payment out of 
.Gourt of mone;^ then in Gourt, and 
on cross-petition in opposition 
thereto, the Court has full power 
to declare the validity or invalidity 
of any deed on which the claim to 
that money is vested.— Jef. 

Qucere^ whether this may not properly 
be done upon petition alone, wi&out 
any necessity for filing a cross- 
petition ? sndi necessity, if it exists, 
may be dispensed with by consent. 

A. was entitled to a reversionary 
interest in one-fifth share of certain 
real and personal estate then held 
by a devisee for life. A, granted to 
B. an annuity upon it : the annuity 
deed, which was registered, contained 
a power of sale ; the annuity fell 
into arrear, and B. determined to 
exercise the power of sale. The 
sale was effected for a sum of 900 h ; 
but the purchaser discovered an ob- 
jection m the memorial registered, 
which rendered the annuity deed 
invalid, and he refused to complete 
the imrchase, and obtained a return 
of his deposit-money. The solici- 
tors of B. (acting at the time, as 
they stated, from motives of Idnd- 
ness to A.^ obtained from .4., who 
had not the benefit of any Solici- 
tor's advice, an assignment of the 
reversionary interest to L. for the 
sum of 900 /., and after the reversion 
fell in by the death of the tenant 
for life, claimed the property as the 
purchasers aUeging that the pur- 
chase had been made by L. as their 
agent and on their behalf. The 
executors dedined to pay them the 
value of the properly, which it was 
then found amounted to 1770/., but 
paid It into Court nnder the 10 & 
11 VuA. c. 96 (the Trustee Act). 
The sohcitors presented a petition 
to have the money paid out to them 
as purchasers of the reversionary 
interest under the deed of assign- 
°*enttoZr. .^.opposed the payment 
on affidavits which set np a case of 
deceptiwi and fraud practised on 
him. The parties on both sides 
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agreed ihat the case should be 
heard on petition and affidayits as 
if a petition and cross-petition had 
been filed. The Yice-Ohanoellor 
ordered the monej to be paid out of 
Court to the solicitors as purohasers. 
The Lord Chancellor, on appeal, re- 
Tersed this order, declared the assign- 
ment to be invslid, and ordered the 
money to be paid back into Court ; 
reserved the costs, and gave either 
of the parties liberty to make any 
farther application to the Court : 
Held, that the Lord ChanceUor's order 
was correct ; that the purchase by 
the solicitors, who were at the time 
the solicitors of the vendor, wan 
contrary to the rules of equity, and 
void ; that it was in the discretion 
of the Court to order a bill to be 
filed ; that without any consent the 
Court had jurisdiction, on petition 
and cross-petition, under the statute, 
to declare the deed of assignment 
invalid, as weU as to order repay- 
ment of the mone^ ; that the con- 
sent here ffiven waived an^ possible 
necessity for a cross-petition; and 
that the order was not bad for not 
directing a return to the solicitors 
of the money they had paid as pur- 
chase-monejr, for that the leave re- 
served to eiliier party to make any 
farther appUoation to the Court 
enabled them to obtain a return of 
this money. — Leuns v. HiUman, 3 H. 
L.Cas.607. 

26. An Act of Parliament incorporated 
certain persons as a company for the 
purpose of making a canal, and gave 
them powers to purchase and hold 
lands for the purposes of the Act ; 
it authorized persons to " contract 
for, sell, and convey their lands," 

S.ve a form of conveyance *' of all 
e estate, right, title, and interest ^ 
of the person conveying, and enacted 
that aU such contracts, agreements, 
sales, conveyances, ana assurances 
should be vslid, to all intents, &c. 8. 
was a tenant of copyhold land, a 
portion of which was wanted for 
the purposes of the canal ; he sold 
it to the company, and executed 
a conveyance according to the form 
given by the Act. ^e land was 
uien api^ed to the purposes of the 
canaL On the death of S. the lord 
made a proclamation for the heir of i 
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S. to come in and be admitted as a 
tenant on the rolls of the manor. 
No one appeared to claim admit- 
tance, and the lord seized the land 
quou$que. He afterwards farou^^t 
ejectment against the canal proprie- 
tors, and obtained judgment against 
them on the ground that the con- 
veyance under the Canal Act had 
only vested in them an equitable 
estate in the copyhold land. He 
then interfered to stop the course 
of the navigation. The canal pro- 
prietors filed a bill against him, pray- 
ing that the customary heir of S,^ or 
such other person as the plaintiffs 
might appoint, might be admitted 
to the copyhold premises, the plain- 
tifh undertaking to pa^ the fine and 
fees upon such admission ; and far- 
ther praying for a perpetual injunc- 
tion and general relief. The Vice- 
Chancellor made a decree directing 
that the customary heir of S, (who 
had been made a party to the suit) 
should be admitted tenant to the 
copyhold premises in question, and 
when admitted should hold the 
same as trustee for the plaintifFs in 
the suit, and the amount of the fine* 
was referred to the Master, and an 
injunction was granted as prayed : 
Held, that the decree of the Yioe- 
Chancellor was right — Dime$ v. The 
Grand Junction Canal Oompanv, 3 
H. L. Cas. 794. 

27. A. and B., father and son, executed 
in 1818 an indenture of settlement 
on occasion of the son*s intended 
marriage. The father and son, the 
lady and her father, and other per- 
sons, trustees, were parties to the 
indenture. Certain freehold estates 
were conveyed to the trustees for ^. 
for life, remainder to B., and these 
estates were exonerated from debta 
due by ^., which debts were made 
charges on certain leasdiold pre- 
mises expressly named. These pre- 
mises were vested in trusteeeL on 
trust (among other things) to keep 
down the interest of ^.*s debta 
affecting any of the estates com- 
prised in the deed, and they were 
empowered **with the desire and 
consent" of A, and B., and not- 
withstanding any of the trusts 
therein contained, to sell the lease- 
hold premises so put in settlement 
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for the payment of the debts and 
incnmbrances. Another deed was 
executed by A. and B. in 1824, 
which recited the former, appointed 
new trustees, added new debts, and 
made provision for the payment of 
all. The trustees never acted in 
discharge of the trust, and the deeds 
were not communicated to the 
creditors, but B,, who, by an ar- 
rangement with his faUier had 
possession and management of the 
estates, paid the interest on the 
debts. After the deaths of both 
A. and £,, the son of the latter 
entered into possession of the 
estates. C, a bond creditor, whose 
name and daim were set forth in 
the schedule to the deed of 1818, 
filed a bill to have the trusts of that 
deed carried into execution. 

The Court of Chancery in Ireland 
held, that this debt ^ was within 
the trust contained in the indenture 
for the payment of the scheduled 
debts.'' 

On appeal, this decision was affirmed, 
Lord Si, Leonards dis9, — Synnot y. 
Simpson, 5 H. L. Cas. 121. 

29. Where one person entrusted with 

sums of money to invest for the 
benefit of another, has signed an 
agreement admitting an amount 
due, equity will compel their trans- 
fer.— >Ston/o?t V. Percival, 5 H. L. Cas. 
257. 

30. 2?. P. being seised in tail of the 

estate 22., executed in 1826 a settle- 
ment, by which, on the marriage of 
his eldest son 2>., it was settled (sub- 
ject to an annuity to himself) on D. 
for life, then to the first son of D. 
by that marriage, ^* and of the heirs 
male of such son lawfully issuing/' 
and for want of such issue to the 
second, third, and fourth, &c., sons, 
in the same manner, ana for want 
of such issue to the right heirs of 
D. In 1827, R. P. entered into an 
agreement with D, by which, for 
valuable considerations therein men- 
tioned, he covenanted to convey to 
D, (subject to a life estate in him- 
self), to the same uses as those of 
the B. estate, another estate called 
C, if (as he expected) he should le- 
oome possessed of it through tie 
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death, without issue and intestate, 
of a lunatic brother. A commission 
was taken out against this brother, 
who was found to have been lunatic 
from 1823. In 1829, the lunatic 
died, and R. P. took possession of 
the estate C. In 1830, B. P. execu- 
ted a deed, by which (subject to an 
annuity to himself) he conveyed the 
estate C, to H, his second son. 2>.*b 
wife died in 1829, and in 1833 D. 
married again, and covenanted to 
settle on this marriage the estate C. 
to the same uses as those declared 
of the estate B, in the first settle- 
ment. 2>., his second wife, and the 
children of both marriages, filed a 
bill against B. P, and B., to set 
aside the deed of 1830 as fraudulent, 
and to have a conveyance of the 
estate C. executed according to the 
deed of 1827 ; and in 1840, this 
House on appeal made an order to 
that effect. In the meantime G., a 
natural son of the lunatic, had raised 
a claim, as devisee of the estate C^ 
under a will alleged to have been 
made by the lunatic before 1823. 
B. P. died, and G. and H, entered 
into an arrangement by which, in 
consideration of G. releasing his 
claims under the alleged will, H, 
agreed to convey to G. part of the 
estate C, of a certain value, and to 
assure to him the other part to 
supply any possible deficiency in 
that suppoHsed value. ' 2>., his wife, 
and all his children, filed a supple- 
mental bill against H. and ^., to 
have a conveyance of the estate C. 
executed in conformity with the 
order of the House : 
Held, affirming a decree of the Court 
of Chancery in Ireland, that H. was 
in the situation of a trustee for D. 
of the estate C, and must execute a 
conveyance of it, and that he waa 
not relieved from that liability by 
any purchase of the alleged rights 
of Gri If any such rights existed, 
he might set them up afterwards 
and by a distinct process, but he 
could not by the use of tnem em- 
barrass the trust which he had ac- 
cepted on taking the conveyance 
from B. P.^Persse v Persse, 6 H. L. 
Cas. 682. 

31. Charities are trusts, and are, as such, 
within the oj^ration of the 3 & 4 
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Will, 4, c. 27.— St Mary Magdalen v. 
The AUom^ General, 6 H. L. Oa& 
189. 
Lands were giyen for the benefit of 
the poor of two parishes, and were 
placed nnder the management of the 
rectors and churchwardens, who, 
with the consent of the vestries, 
might lease them. The rectors, &c., 
executed a lease of them for ever 
to Uie president and scholars of a 
college Bobject to a fixed rent-charge. 
Above 60 years after the execution 
of this lease (the fairness of which 
st tiie time of its execution was not 
impeached), ihe Attorney General 
filed an mformation -against the 
lessees, praying that it might be 
cancelled : 
Held, that the xeal plaintifb in this 
suit were the poor of the two 
parishes ; that they were in the 
situation of a cestui ^ trust, that 
the suit by information of the At- 
torney General (who had no inde- 
pendent rights), was a suit b;^ them ; 
that they could not maintain such 
suit (unless against their trustees), 
except within 20 jears; that this 
was not such a suit, but was a suit 
against purchasers for value, and 
therefore that it was barred. — Id, 

32. An express trust of a charge upon 
land is, by the true construction of 
the Statute of Limitations, 3 & 4 
Will. 4, c. 27, as much saved from 
its operation as an express trust of 
the land itself. — Burrowes v. Ghre, 
6 H. L. Gas. 907. 


33. A testator gave to trustees funds to 

be applied by them " according to 
their discretion for the advance- 
ment and propagation of education 
and learning all over the world :" 

Held, that this was a valid charitable 
bequest, and was not void for un- 
certainty. — WMcker v. Hume, 7 H. 
L. Gas. 124. 

34. A, and B,, father and son, executed 

deeds for the settlement of some of 
their fami^^ estates, and for pay- 
ment of the debts of A, Gertain 
estates were conveved to trustees, 
with a power to sell, on the consent 
in writing of A, and B., or the sur- 
vivor, and to am>Iy tiie produce of 
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the sale in payment of debts therein 
specified. A . was indebted to 2>., as 
trustee for an infirmary, and A, and 
B„ had given joint and separate 
warrants of attorney to secure the 
debt. Separate judgments had been 
entered up, against A. and against 
B, The amount of the sums thus 
due was stated in the deed. D. had 
some legal interest in the estates 
themselves. He was a party to the 
deed and executed it : 

Held, that this deed created a trust in 
favour of the infirmary of which he 
was a trustee.— J!/oft<^/£»re v. Browne^ 
7 H. L. Gas. 241. 

35. 8. and 8,^ trading in that name, be- 
coming embarrassed, executed a 
deed, to which they were parties of 
the first part ; certain of the credi- 
tors, as trustees of the second pMot ; 
and the general scheduled creditors 
(among whom the trustees were 
named) of the third part. The deed 
empowered the trustees to cany on 
the business under the name of the 
^^SUxwUm Iron Gompany,'* to execute 
all contracts and instruments neces- 
sary to carry it on ; to divide the 
net income to be taken among the 
creditors in rateable proportions 
(such income to be deemed the pro- 
perty of 8, and 8.), with power to 
the majority of the creditors assem- 
bled at a meeting, to make rules for 
conducting the business, or to put 
an end to it altogether; and after 
the debts had been discharged, the 
Xnroperty was to be re- transferred by 
the trustees to 8, and 8, Two of 
the creditors, C. and TT., were 
named among the trustees. C. 
never acted. W, acted for six 
weeks and then resigned. Some 
time afterwards, the other trustees, 
who continued to carry on the busi- 
ness, became indebted to i7., and 
gave him bills of exchange accepted 
by themselves, "P«r proc, the 
iStasnton Iron Gompany ** : 

Held, that there was no partnership 
created by the deed, and that con- 
sequently C, and W. could not be 
sued on the biUs as partners in the 
company.— Cba; v. Hickaum, 8 H. L. 
Gaa 268. 


Held also, that they could not be sued 
for goods sold and delivered, there 
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being no disiinciion upon the ques- 
tion of liability between the bills 
and the consideration for which ihey 
were given. — Cox ▼. Hickman^ 8 H. 
L. Gas. 268. 

36. A small piece of land was granted 
by deed (dnly ezecnted under the 
statute of mortmain), to tmstees for 
a charitable purpose, which could 
only be carried into effect by funds 
being provided for that purpose. 
The deed remained in the possession 
of the grantor, who received, during 
life, the benefit of the produce cSf 
the land. The funds necessary for 
carrying into effect the purpose of 
the de^ were provided by Uie will 
of the grantor. There was no pro- 
vision in the deed for appropriating 
in any way the produce of the lan^ 
or the rent received between the 
date of the deed and the time when 
its provisions might be carried into 
effect: 

Held, that there was no resulting trust 
so as to avoid the deed. — Fithtr v. 
BrierUy, 10 H. L. Gas. 159. 

See 24 & 25 Vict. c. 9. 

37. Qware^ whether an express devise to 
tmstees in fee is cut down if the 
trust declared is not so extensive as 
the legal estate. — Walking v. JFVofe- 
ncib, 11 H.I1. Gas. 358. 

38. Though the rule as to limitation by 
time does not apply in the case of 
express trusts, yet, as to them, in 
equity the general rule is, that stale 
demands are not to be encouraged. 
— Jfoafofinett v. Whiie, 11 H. L. 
Gas. 570. 

In takinff accounts against a trustee, 
when he is to be &Led with a per- 
sonal liability,'his good faith is to be 
considered, and eveij fair allowance 
is to be made in his favour, espe- 
cially if the demand against him is 
one which arose many years ago, 
and the beneficiary was at the time 
cognisant of all the matters con- 
nected with it. — Id. 

A.y being greatly in debt, executed a 
deed of trust for the benefit of cre- 
ditors, and among the property as- 
signed under the trust deed was a 
lease for lives renewable for ever, on 
whidi the rent reserved was really 
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a high rack-rent; the tenant oom- 

e lined, and the trustee, wich the 
owledge of ^., thou^ without his 
oonsent, but with the full anent of 
A^% brother, to whom A. had com- 
mitted the management of his af - 
fiurs, received from the tenant an 
abated rent ; A. complained of the 
abatemenl but he took no steps to 
put an end to it : 

Held, that the esUte of the trustee 
could not, after the expiration of the 
trust, be called on to make up the 
deficiency.— ifacdemn^tt v. WlaU^ 11 
H.I..Gas.570. 

While the trust was in existence, A.^ 
who had been absent from the conn- 
try, returned, was informed of all 
that had octnirred, and made an 
affidavit in a suit then pending, 
which had been instituted by one of 
his creditors. In this suit a receiver 
was appointed over one of the es- 
tates included in the trust : 

Held^ that from the date of this ap* 
pointment the power of the trustee 
was at an end, and that, as by the 
law of Ireland^ the receiver's duty 
related as well to the arrears then 
due from the tenants of that estate, 
as to those which would afterwards 
become due, consequently, no steps 
having been taken to enforce pay- 
ment from the trustee of arrears 
which, before the appointment of the 
receiver, he had suffered to accrue, 
his estate could not, after the lapse 
of many years, be made liable for 
those arrears. — Id. 


TUTOR. 8u Ghancert. 

TION. 


JURISDIC- 


A Scotchman^ by deed, duly made in the 
Scotch form, appointed his wife and 
eight other persons, aU domiciled 
and resident m Scotland^ to be tutors 
and curators of his infant daughter. 
Upon lus death, his widow and four 
only of the eight, accepted the trusts 
of the deed. The widow afterwards, 
with consent of her co- trustees, 
brought the infant to England^ and 
after residing for three years in va- 
rious places there for the health of 
both, the widow died, recommendinff 
the infant to the care of her granf 
father, who was then residing in 
England. The grandfather filed a 
y2 
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bill in Chancery in the infantas 
name, for the sole pnrpose of mak- 
ing her a ward of Court, and pre- 
venting her removal to Scotland; 
and upon a contest arising between 
him and the Scotch tutors for the 
guardianship of the infant, the Lord 
Chancellor made an order in the 
usual form, referring it to the Mas- 
ter to approve of proper persons to 
be guardians : 

Held, by the Lords (afi&rming that 
order) ; 

Ist. That the Scotch testamentary 
tutors were not testamentary guar- 
dians in England, according to the 
Act 12 Car. 2, c, 27. 

2nd. That the Court had jurisdic- 
tion to appoint guardians to the 
infant, although her domicile and 
all her property were situated in 
Scotland. 

3rd. That the Court was bound to 
appoint guardians to the infant, she 
being made a ward by the mere 
filing of the biU ; and ^though the 
Scotch testamentary tutors had the 
exclusive control of all her property, 
and were answerable to the Scotch 
Courts only, they had bo authority 
over the infant in England^ nor 
power to protect her ; nor were en- 
titled, by virtue of the deed of 
appointment, or by international 
law, to be confirmed or appointed 
her guardians in England. Dissen- 
tienlibus, Lord Brougham and Lord 
Campbell. 

4th. That persons residing out of 
the jurisdiction may, if otherwise 
qualified, be appointed guardians 
jointly with a person who resides 
permanently within the jurisdic- 
tion.— JoA9Mton6 V. BeatUe, 10 CI. & 
r.42. 

See Stuart v. BuU {Marguis\ 9 H. 
L. Cas. 440 ; Moorhouse v. Lord. 10 
H. L. Cas. 285. 


UNSOUNDNESS OF MIND. See In- 
sanity. 
On a question whether a deed was 
void in law on the ground of un- 
soundness of mind by the person by 
whom it was executed, tiie judge 
directed the jurors that the question 
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for them to try was, whether J.S.B 
was a person of unsound mind or 
not, and that to constitute such un- 
soundness of mind as to avoid a 
deed at law, the person executing it 
must be incapable of understanding 
and acting in the ordinary affairs of 
life. Exception to this, for that 
the judffo ought to have directed the 
jury that tiie unsoundness must 
amount to idiotcy, in the strict de- 
finition of the term. Direction fadd 
to be good, and this decision of the 
Court below affirmed in this House. 
-^BaU V. Mannm, 1 Dow & C. 380. 

USEB. /Sfefi Fishery. 

The appellant claiming under a grant 
by Char. 1. of the soil between high 
and low- water marks along t£e 
coast of the countv of Southampton^ 
erected a wharf, dock, &c between 
high and low- water marks in Ports- 
mouth harbour. The Attorney Gene- 
ral filed an information to abate 
these erections, as a nuisance. The 
grant was in general terms, but 
there did not appear to have been 
possession taken of this particular 
spot till 1774. The Court granted 
a decree, as prayed, for the removal 
of the nuisance. This decree was 
affirmed solely on the ground of non- 
user as to this particular piece of 
land, without reference to any ques- 
tion as to the general validity of the 
grant. — Parmeter v. The AUonuy 
General, 1 Dow, 316. 

USURY. See now 17 & 18 Vicr. c. 90. 

The limitations in the 31 EUz. c. 5, 
must be understood as incorporated 
into the provisions of the British 
statute 12 Anne^ Sess. 2, c. 16, and 
were therefore held to be applicable 
to an action brought in the Court of 
Session in respect of usurious trans- 
actions against the latter statute.—* 
Surteea v. AUan, 2 Dow, 254. 

2. Where money is advanced at usurious 
interest on the security of bills of 
exchange, having only three months 
to run, such advance is protected, 
and the bills themselves are valid 
under the 3 & 4 Will 4, c. 98, s. 7, 
and though a warrant of attorney 
to confess judgment may be taken 
at the same moment on which judg- 
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ment is the next day entered up 
and registered under 1 & 2 Vict. c. 
110, so as to become a charge on the 
lands of the debtor, the transaction 
is not thereby rendered invalid 
under the proviso of the 1st 
section of the 2 & 3 Vict. c. 37.— 
Lane v. Horlock, 5 H. L. Cas. 580. 

The 2 & 3 Vict. c. 37, does not repeal 
the 3 & 4 WUL 4, c. 98.— 7d. 

Semble, that a warrant of attorney to 
confess judgment, though by such 
judgment the- lands of the debtor 
may be charged, is not a change 
upon land. — /S. 

ff: had received from L. mon^ ad- 
vanced- on the security of bills of 
exchange. In October, 1843, he 
wanted a farther advance, which L., 
after inquiring into the value of 
his real estate, consented to make, 
on condition that three months* bills 
should be given for the amount 
(usurious interest included), and that 
a warrant of attorney to confess 

i'udgment, which L. diould be at 
iberty to enter up immediately, 
should also be executed. All this 
was done, and jud^entwas entered 
up on the foUowins day, and the 
judgment registerea. The bills 
given in October, 1843, were not 
paid when they became due in Janu- 
ary, 1844, and others were then 
substituted for them. These last 
were also dishonoured. A sale of 
H.'b estate took place, under a mort- 
gage executed to a prior creditor, 
who received more than would 
satisfy his claim : 

Held, that L. was entitled to maintain 
a bill against him to pay over so 
much of the surplus in his hands as 
would satisfy L.'b judgment. — Id. 


VENDOR AND FUBCHASEB. 
Lien. Sale. 


1. J., in December, 1812, agreed to be- 
come the purchaser of a reversionary 
estate ; J3., the vendor, agreed, on or 
before the 1st of May then next, to 
make out a good title. A . was to be 
entitled to we rents and profits of all 
and singular the messuages, &c., 
from the Ist of May then next, or 
from such time as the said purchase 
should be completed, ^.haidatthe 
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time of making the agreement, paid 
part of the purchase monej, ana he 
promised, for the considerations 
aforesaid, that he would, on the said' 
1st of May, pay the remainder, as 
and for the absolute purchase, &c. 
A. farther agreed to pay all and 
every such sum and sums of money 
for the increased value of the said 
messuages, &c., by or in consequence 
of the deaths of any persons for 
whose life or lives any of the mes- 
suages were theretofore granted. The 
purchase was not completed for a 
very considerable period. The ven- 
dor filed his bill tor a specific per- 
formance. The Court made a de- 
cree, referring it to the Master to« 
inquire when the vendor could make 
a good title, and how much the 
value of the estate had been in- 
creased by the deaths of the persons 
on whose lives any portions of it 
were holden : 

Held, that this decree was correct, and' 
that the contract did not give the 
vendor a right to demand payment 
for the increased value of tne estate 
from the wearing as well as the 
dropping of livea.— Brooke v. Cham* 
pemoume, 4 CI. & F. 689. 

2. A. contracted with 8* 8. and T^ for 
the sale to them, in their own names, 
of freehold and leasehold property, 
indudingj mines and works for 
making iron ; the purchase being 
made, in fact, for a numerous com- 
pany, of which S. S. and T. were 
managing directors. Some difficulty 
occurring as to ^.^s title, the time 
for completing the contract eU^Med* 
but upon treaty, 8. S» and T. agreed 
to complete it, if A. would verify 
his statements of the capabilities of 
the property ; and on his consenting, 
they deputed some of their co- 
directors, together with experienced 
agents, to ascertain the oorrectneoa 
of his statements. These persona 
examined the property and works, 
and the accounts kept by A.^ re- 
ceiving from him and his agents all 
facility and aid for the purpose ; 
and they reported to their constitu- 
ents that A.'b statements were 
correct, and P. 2\, their partner 
and agent, remaining on the pro- 
perty, with particular instructions 
to make farther examination, made 
Y 3 
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a similar report ; wherenpon a snp- 
plemeDtal contract was completed, 
varied from the first, by redacing 
the purchase money and releasing 
^. iS. and T. from personal liability 
for the nnpaid instalments. After 
six months* possession bv the agents 
of S. S. and T., and the company 
working the mines, and exercising 
other acts of ownership, in deterio- 
ration of the property, all the direc- 
tors, and P. T., filed a bill in the 
Exchequer on behalf of themselves 
and all their partners, asainst A, 
and his agents, to rescind the con- 
tract for fraud. After replication 
to the answers, the plaintiffs, except 
T, and P. T., obtained an order of 
Court, though opposed by ul., to 
amend the bill, by striking out the 
names of T. and JP. T., as plaintifb, 
and makinff them defendants ; and 
they amended the bill accordingly, 
and charged P. T. with collusion m 
the alleged fraud of A, : 

Held, by the House of Lords (reversing 
the decree of the Court of Exche- 
quer, except so far as it acquitted 
P. T. of the charge of collusion, and 
dismissed the bill as against him), 
that the contract could not be re- 
scinded ; first, because there was no 
proof of fraud (Lords Lyndhurat and 
Wyf^ord disseniienHbwt) ; secondlv, 
because the purchasers did not re^ 
on ^.*s statements, but tested theur 
accuracy, and after having know- 
ledge, or the means of knowledge, 
dedared that they were satisfied of 
their correctne88.--v^ttoM>d v. Small, 
6 CL & P. 232. 

If on the treaty for the sale of pro- 
perty, the vendor makes representa- 
tions which he knows to be false, the 
falsehood of which the purchaser had 
no means of knowing, but he relies 
on them, a Court of jQquity will re- 
scind a contract so entered into, 
although it may not contain the 
misrepresentations ; but will not re- 
scind it without the clearest proof of 
fraudulent misrepresentations, and 
that they were made under such 
oircumstuices as show that the con- 
tract was based on them. — Id. 

See Venezuelan Company v. Kisch, 
L. R., 2 H. L., 99. 

If a purchaser, choosing to judge for 
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himself, does not avail himself of 
the knowledge, or means of know- 
ledge, open to him or to his agents, 
he cannot be heard to say he was 
deceived by the vendor*s representa- 
tion ; the rule being caveat emptor, 
and the knowledge of his agents 
being binding on him as his own 
knowledge. — Attwood v. Small, 6 CL 
& F. 232. 

3. Trustees for sale of a manor, de- 
scribed it in advertisements, and 
particulars and conditions of sale, 
as a manor in which the fines were 
arbitrary ; adding that the clear pro- 
fits, on an average of the last eight 
years, had been 150 /. a ^ear ; and it 
was one of the oondiuons of sale 
that if there should be an^ error 
or mis-statement in the particulars, 
the vendors or purchaser, as the case 
might happen, should pay or aUow 
a proportionate value, according to 
tiie average of the whole purchase 
money, as a compensation either 
way. After the sale, it was found 
that by the custom of the manor 
arbitrary fines were payable only on 
alienation, and that on the deatii of 
the tenant, his customary heir paid 
upon admittance a small fixed sum, 
and the widow was admitted to her 
free bench without any payment. 
It was also found that the clear pro- 
fits exceeded 200 1, a year : 

Held (reversing a decree made on a 
bill which was filed by the pur- 
chaser for specific performance, 
with compensation in reroect of the 
mis-statement as to the fines), that 
there was no such misdescription of 
the property as would entitle the 
purchaser to compensation, inas- 
much as the annual profits, which 
constituted the substantial value, 
far exceeded the amount stated. — 
White V. Cuddon, 8 CL & F. 76& 

Sem^le, that if there was a substantial 
misdescription, a Court of Equity 
would not enforce against trustees 
specific performance with compen- 
sation, as being prejudicial to the 
cestui que trust, and incapable of 
being ascertained. — Id, 

The vendor and purchaser consenting 
to a specific performance, without 
compensation, the decree was aooord- 
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ingly so varied, the pucliaBer pay- 
ing the ooetaof the suit. — White y. 
Cuddan,SCL&F.ieS. 

4 Undue Injiuenee.'-A bill by A. F. as 
heire»-at-Uw| of J. J. and E. J.^ to 
set aside oonveyanoes made by them 
to IT. jP^ of real and penonal ea- 
tatea, on the ground of mad, ondne 
inflnence, and want of oonaidera- 
tion, alibied that J. Jl, who was deaf 
and domb aU hia life, was incapable 
of executing or understanding any 
deed, and that E. J. was sedneed by 
W. F^ and being subject to his 
authori^, executed the deeds with- 
out proMsional advice, and for in- 
sufficient consideration, consisting 
only of a bond of W, jP. for securing 
the price. There was not sufficient 
evidence of Jl «/.*& incapacity, nor did 
the deeds executed by him convey 
any property descendible to his heirs. 
The allegations of the seduction of 
E. J.J and of nnproper influence 
over her, were not sustained by the 
evidence, although there was some 
evidence of an ilBcit connexion be- 
tween her and W. F. ; it appeared 
also that A. F. had the benefit of 
the bond given to E, J^ and had 
lonj^ acquiesced in, and admitted the 
validity of, the trausaotions : 

Held, that the bill was properly dis- 
missed for want of sufficient proof 
of the charges as alleged, such as 
would justify the Gburt in setting 
aside concluded tnmsactions. — 
Farmer v. Farmer, 1 H. L. Gas. 
724. 

5. A bill filed by a purchaser to set 
aside a purchase and conveyance of 
an estate on the ground of fraudu- 
lent concealment of a right of way, 
dismissed with costs, there being no 
proof of concealment by the vendor, 
although the deaUngs were incon- 
sistent with' any right of way. — 
WildeY. (7i^<ofi,l H.L.Ga8.605. 
To set aside a purchase, perfected by 
conveyance and payment of the 
purchase money, for fraudulent con- 
eeahnent of a defect in the title to 
the estate, where there was no war- 
ranty or statement that there was 
no defect, proof of concealment 
b^ the vendor's agent is not suffi- 
cient ; there must be proof of direct 
personal knowledge and conceal- 
ment by the principak^/dw 
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A purchaser of an estate, having made 
no inquiry respecting the title from 
an agent for the sale, is not entitled 
to any relief for any act of non- 
communication by him. — Wilde v-. 
Gifrffoii) 1 H. L. Gas. 60&< 

Constructive knowledge of an agent,. 
or knowledge acquired by him other- 
wise than as an agent for the sale, 
of a fact, the non-eommunication of 
which is made the ground for relief 
against the purchase, does not at all 
aiffect the contract.^— /d.. 

Gonstructive notice is resorted to from 
the necessitv of finding a ground of 
preference between equities* other- 
wise equal, but cannot be applied ioi 
support of a charge of direct per- 
sonal fraud. Where a purchaser of 
an estate seeks to be relieved, against 
the purchase ou the ground of per- 
sonal firaud by the vendor, and the 
alleged fraud is not proved, he is 
not entitled to relief on any other 
ground.— /d 

See Archbgld v. Commiesonere for 
Charitable Bequests in Ireland^ 2 H. 
L. Gas. 440; SmiOi v. Kay, 7 BL L. 
Gas. 755 ; Harrison v. Guest^% H. L. 
Gas.4Bl. 

&. A bill was filed by a remainderman ta 
set aside a sale of lands made nearly 
50 years before, under a decree in a^ 
suit by a judgment creditor, to carry 
the trusts of a will into execution, 
and for the administration of the 
testaAor^R estate ; it charged irregu- 
larity and error in the proceedings, 
and fraud in the sale : 

Held, affirmiuj; a decree of the Gourt 
below, that in the absence of proof of 
fraud on the part of the purchaser, 
or that the estate was sold under its 
value by reason of any corrupt bar- 
gain, the sale was not impeachable. 
—Bowea v. Eoans^ 2 H. L. Gas. 257. 

After a long lapse of time since the 
transactions complained of, there 
having been parties m esse competent 
to impeach them, fraud is not to bo 
assumed on doubtful evidence ; but 
if it is clearly proved, no lapse of 
time will protect the parties to it, or 
those who claim throueh them, 
against the jurisdiction of a Gourt 
of Equity ; and in that case, it is im- 
material by what machinery or con* 
t4 
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triyance the fraudulent tranaaction 
may haye been effected, whether by 
a decree in equity, or judgment at 
law, or otherwise. But in propor- 
tion as such jurisdiction is powerful, 
80 ought the caution of the Court 
to be anxiously exercised, lest in its 
zeal to do equity the reyerse may 
be effected.— ^owcfi v. EvarUf 2 H. 
L. Oa8.267. 

7. Where a contract for the purchase of 

land is made by the projectors of a 
proposed line of railway, though an 
action at law may be maintained 
upon the contract, a Oonrt of Equity 
will not, simply on that account, 
refuse its interference to compel 
specific performance. — Eastern Cdunr 
ties Railway Company y. Hawkes, 5 
H.L.Ca8.ddl. 

8. A Court of Equity does not restrict 

the protection it will afford a pur- 
chaser for yaluable consideration 
without notice, to a case in which 
he has got the legal estate. — Oolyer 
V. Finch, 5 H. L.*Ca8. 906. 

StmbUy that where a deyisee of a real 
estate charged with payment of debts 
sells the r^ estate, the purchaser is 
not bound to in(|uire (unless spedal 
circumstances call for such an in- 
quiry) whether the money is applied 
in the payment of debts, or whether 
the sale was intended for that pur- 
pose. — Id, 

9. Ty was the owner of certain machinery 

in a mill; it was purchased by B,, 
but not remoyed, and T. continued 
in possession. T. executed a deed 
(which was duly registered), by 
which it was declared that the ma- 
chinery was the property of H. ; 
that T, desired to repurchase it for 
5000 1., but had not the money to 
pay for it, wherefore it was conyeyed 
to ^. in trust, when T. should pay 
the money, to transfer it to him, 
and if he aid not pay the money to 
hold it absolutely for J7. The deed 
43ontained a coyenant by T, to insure 
the machinery, and another coyenant 
that all the machinery which, durinff 
the continuance of the deea should 
be placed in the mill in addition to, 
or substitution for, the original ma- 
chineiy, shoold be subject to the 
same trusts. T, sold some of the 
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original machinery, purchased new 
machinery, and sent to H. accounts 
of these sales and purchases, but 
nothing was done by or on behalf 
of H. to take possession of the newly 
purchased machinery. On the 2na 
April, 1860, H, seryed T. with notice 
of a demand for payment of the 
5000/. An execution against T. 
was afterwards put in by a creditor : 
Held, that though there had been no 
novus ados interveniens, the title of 
H, was pref erabfe to that of the 
execution creditor, as to the new as 
well as the old machinery. — Holroyd 
y. Marshall, 10 H. L. Cas. 191. 

{Mogg y. Baker, 3 Mee. & Wels. 195, 
commented on.) — Id, 


YICARAGE. See Adyowson. 
Impedit. 


QUARE 


, In cfoare impedU to determine the 
rignt of presentation to the yicarage 
of JST., in the diocese of E, plaintiff 
to proye the presentation of a derk 
by the person under whom he 
claimed, and the clerk*s admission 
and institution, gaye in eyidenbe a 
yisitation book of the diocese of E,, 
which contained the following entry : 
^ Henricus Oomptan, in jure dmi 
Baculareus ac verbi Dei predicator^ 
admissus fuU ad inserviendum cura 
animarum, in ecclesia parochieUi de 
KilgUuse per Edtoardum, Elphin : 
Episcopum, sexto Odobris, 1622.** 
Throughout a lonff list of entries in 
the^ same book, whesa the du^ was 
ad tnserviendum cura animarum, or ad 
peragendum offidum curaH, the word 
admissus was used as in the aboye 
entry ; when the admission was in 
vicariam the words used were ad- 
missus et inetiMes, The judges of 
the Irish Court of Common Pleas, 
before whom the action was tried at 
bar, directed the jury, that the aboyo 
entry as to the adboussion of CompUm 
''was, in legal construction, to be 
taken to mean that Cbrnpton had 
been admitted and instituted to the 
yicarage of K, on a presentation by 
some other person** to the Bishop, 
who claimed the adyowson in right 
of his see, '* and that the only ques- 
tion for the juiy was, 1^ whom the 
presentation was made.*^ Exception, 
that the entry ought not in legyd 
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construction to be taken to mean 
that Compton was admitted and in- 
stituted to the vicarage ; but excep- 
tion overraled, and judgment for 
Elaintiff. The judgment reversed 
y the Exchequer Chamber, and the 
judgment of reversal affirmed by 
the Lords, for that the judges ought 
not to have taken the question as to 
the import and effect of the entry 
out of the hands of the juiy, and 
that having so taken it upon them- 
selves, they put a wrong constraction 
on the entry. — Cooke v. Elphm 
{Bishop), 2 Dow & C. 247. 


WAIVEB. See Delay. Limitations 
(Statute op). Practice. 

1. W. was authorise dby a private Act of 
Parliament to receive tonnage dues 
on goods conveyed by a raUway, 
and also a tonnage duty on carriages 
conveying passengers, goods, or par- 
cels. He had for some years received 
monere in respect of the tonnage 
levied on goods and parcels alone : 

Held, that this did not prevent him 
from afterwards claiming payment 
on the tonnage duty on passengers. 
— Edinburgh RaUtoay Qnnpany ▼. 
Wcmchopey 8 CI. & P. 710. 

WAREANTY OP A HORSE. 

A. sold to J3. a horse, and gave the 
following receipt: Received, &c., 
the price of my dark bay horse sold 
to you. I warrant this horse sound, 
free from vice, and every blemish ; 
he is quiet, in harness and sure 
footed, and a thorough broke horse 
for either ^ or si^dle." There 
was at the time of the purchase a 
verbal representation that the horse 
had been sent by a gentleman in 
England to A. for the purpose of 
sale. This representation was un- 
true ; it had been sent for sale by a 
gentleman of ZjeUh, expressly on the 
ground that, while going down a 
hill, it had, without any apparent 
cause, kicked out, run away, and 
upset the gig, and so was considered 
by its then master as unfit for use 
in a giff. The evidence in the cause 
showed that it had, after going 
quietly and well for two months, 


Warranty of a Horse— confmueef. 

misbehaved itself in a similar man- 
ner with B., but there was much 
evidence to impeach ^.'s fitness for 
driving. On this point, the jury 
found for A . The Court of Session 
confirmed the finding, which was 
abo upheld by this House.— Greddes 
V. Pennington, 6 Dow, 169. 

But as there had been a misrepresen- 
tation as to the occasion of the sale 
of the horse, the object of whidi 
misrepresentation must have been 
to prevent inquiries, the judgment 
was affirmed without costs. — Id, 

See Buddy. Fairmann, 5 Car.& P-. 
86 ; Canham v. Barry, 15 Com. 
B. 609 ; Comfoot v. Fowke, 6 Mee. & 
Wels. 367; KendaU v. Webster, 1 
HurL & O. 460. 


WATER. 

1. A canal, formed under a private Act 
of Parliament, had three levels, of 
which A was the highest, B the 
middle, and C the lowest level The 
canal proprietors (though without 
authority under their Act to do so) 
erected engines between the C level 
and the plaintifTs mill-forge, and 
pumped back the water, whi<3i, after 
serving the purposes of navigation 
in levels A and B, had flowed into 
level C. In 1826, a new Act, re- 
pealing former Acts, and re-enaoting 
their provisions, with certain altern- 
ations and additions, was passed. 
The 15th section {^ve the canal 
proprietors authority to maintain 
engmes, &c., for supplying the canal 
with water, and for that purpose to 
have reservoirs and feeders supplied 
from all brooks, streams, &c., from 
which they were lawfully supplied 
before the passin^j of the Act, and 
"from time to time to raise the 
water of the canals from one level 
to another, or to any reservoirs ; 
and for any of the purposes afore- 
said to use such engines as they 
shall judge proper, ma&ng full satis- 
faction £>r all damages to be sus- 
tained by the owners of any mills, 
forges, brooks, streams, &c., taken, 
ns^, removed, diverted or injured** 
in execution of the powers of the 
Act. By the 80th section, the canal 
proprietors were forbidden to take 
for the use of the canal any water 
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ont of the river above the plamtifTs 
foi|;e, and they were directed to 
maintain flood weirs, so that all 
waste water running into level G, 
not required for the purposes of the 
canal, should flow into the river 
above the plaintifTs forge. The 
proprietors pumped up, as before, 
ibe water out of level C back into 
the level A, in consequence of which, 
except on extraordinary occasions^ 
no water escaped over the weirs into 
the river : 
Held, that they were entitled to do so, 
and that such pumping back of the 
water firom one level of the canal to 
the other did not give the plaintiff 
a right to compensation under the 
Act. — ElweU V. The Birmingham 
Canal Company, 3 H. L. Gas. 812. 

See Delamere v. The Queen, L. R., 
2 H. L., 419. 

2 The principles which regulate the 
rights of owners of land in respect 
of water flo¥ring in known and de- 
fined channels, whether upon or 
below the surface of the ground, do 
not apply to underground water 
which merely percolate through the 
strata in no known channels. 

Where, therefore, a landowner and 
millowner who had for above 60 
years enjoyed the use of a stream 
which was chiefly supplied by such 
percolating underground water, lost 
the use of the stream after an ad- 
joining landowner had dug, on his 
own ground, an extensive well for 
the purpose of supplying water to 
the inhabitants of the district, many 
of whom had no title, as landowners, 
to the use of the water : 

Held, that A» had no right of action. 
—Chaeemore Y. Ekhards, 7 H. L. 
Gas. 349. 


WEIGHMAflTEB IN A MARKET. See 
Oath. 

1. The office of weighmaster in a market 

town in Ireland is a freehold office. 
The appointment to it ought to be 
for life.— JfifoAon v. Lennard^ 6 H. 
L. Gas. 970. 

2. It is not necessary, in an action by 

the weighmaster for disturbance in 
his office, to show a formal appoint- 


Weighmaster, &c.— continued, 

ment to it by deed. His having 
acted in the office for several years 
is sufficient. — WMahxm v. Lermard, 
6H.L.G8S.970. 

3. The office of weighmaster, mentioned 
in the Act 4 Anne, c. 14, is not the 
same as that of weigher, mentioned 
in the Acts of 1 Hen, 4, o. 13, and 4 
Ben, 4, c. 20 (introduced into Ireland 
by the 10 Hen. 7, c. 22). The sta- 
tute of Anne refers only te a weigh- 
master appomted to regulate the 
dealings between individuals in an 
open market ; the stetutee of Hen, 
4 applv te weighers of goods ap- 
pointed te take customs thereon for 
the Grown, and therefore the pro- 
visions of the statutes of Hen, 4, 
that such office should not be for 
hfe, but only for pleasure, did not 
apply to the weighmaster rmdet the 
statute of Anne^—Id^ 

WILL. See Entail. Heir-at-Law. 
Influence (Undue). Settlement^ 

1. Thmge.—A testetor devised his frae- 

hold lands, collieries, &c., to trustees^ 
for the benefit of his wife for lif^and 
gave and bequeathed '*all and every 
the waggon ways, rails, shafts, and 
all implements, utensils, and thmg^ 
which at the time of my death shidl 
or may be used, &c. for the working 
of the collieries, or shares of col- 
lieries, and which shall be deemed 
or considered to be as or of the 
nature;;of personal estate, to my exe- 
cutors, &c., on trust to permit and 
suffer the same to be from time to 
time held, used or enjoyed by th» 
persons respectively entitled by my 
will to the use and enjoyment oQmj 
freeholds, collieries, &c., so far as the- 
nature of the said propertv and the 
rules of law and equity will admit : 
Held, that under the words "and 
things,'^ coals remaining at the pits, 
and staiths and money due, did not 
pass, but formed psrt of the resi- 
due.— Siuari v. Marquia of Bute, 1 
Dow, 73. 

See Cashsr v. Holmee, 2B. & Ad. 
592; Brooke v. Turner, 7 Sim. 
677. 

2. Trustees' Jn^erMt.— Gifts of annuities 

and sums of money which the perso- 
nal estete was insufficient to satisfy ; 
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" and I do appoint J. F., W, H., and 

C, P. as tmsteea of inheritance for 
the execution hereof." The testator 
made a codicil, in which he said 
that it was his wish that if either 
of his estates mnst be sold, that the 

D. estate should be- first sold : 

Held, that to effectuate the intention 
of the testator, the trustees took an 
interest in the real estate for the 
purposes of this wilL — Trent v. Trent, 
1 Dow, 102. 

See Be Turner, 2 De G., F., & J. 
529 ; Lewis T. Matthews^ L. B., 2 Eq. 
178. 

3. Fetr—JETedtbn.— Testator left certain 

legacies to his heir-at-law. He gave 
specific direction as to the disposi- 
tion of his estates, which were to go 
to trustees, in order to carry into 
effect these directions. He entered in- 
to contracts to purchase other estates, 
which contract were completed b^ 
his executors after his deatn, and his 
will contained directions that any of 
these contracts not completed by 
him during his life, should be com- 
pleted by his executors,and that these 
newl^ purchased estates should go 
to ms executors, sub^'ect to the 
same trusts as those durected with 
regard to the estates already in his 
possession : 

Held, that the heir was bound to elect 
between these newly purchased es- 
tates, to which he was legally entitled 
as heir-at-law, and the benefits given 
him by the specific legacy in the will. 
—Eendlesham ▼. Wwidford, 1 Dow, 
249. 
iSe0now,lFtc<.c.26. 

4. NaJbi/re of Property Deinted.—A tes- 

tator devised and bequeathed real 
estates, and sums of money charged 
on real estates, to trustees, on trust 
to lay out the residue of the per- 
sonal property either on the pur- 
chase of luids of inheritance, or at 
interest, as his trustees should think 
most fit and proper, and then upon 
trust to pay the rents, profits, and 
interest to different persons in suo- 
ceasion for estates for life and their 
children in tail, first in tail nude, but 
on failure of males, then in tail 


WihL-^eonimaed. 

I^eneral. The trustees did not act 
m the matter. Some of the tenants 
for life died without issue, but at 
length one of the tenants in tail be- 
came entitled. In a suit between 
his widow and the next in re- 
mainder: 

Held, that the property was to be con- 
sidered as land according to what 
appeared to be the intention of the 
testator to be collected from the 
whole will. — CowUy v. HarUUmge^ 1 
Dow, 361. 

See Achere v. Phippn, 3 01. & P. 
665 ; 9 01. & F. 583 ; Prendergaet 
V. Prendergaet, 3 H L. Cas. 216 ; 
De Beauvoir v. De Beauvoir. 3 H. L. 
Oas. 524. 

5. OroaB'Eemainders, — Testator devised 

" all my lands at U" to his niece for 
Hf e, eame to trustees to preserve con* 
tingent remainders; remainder to 
her first and other sons successively 
in tail male ; remainder to her 
daughters as tenants in common ; 
and for default of such issue, to tiie 
issue of his four sisters " in tail, in 
such manner as I have limited the 
same to my said niece*s issue," and 
for default, to his own right heirs : 

Held, that cross-remainders were raised 
as between the issue of ike four 
sisters.— Clayton v. Boe, 1 Dow, 
384. 

See Sugd, Law of Proper^, 283 ; 
Taaffe v. Oonmee, 10 H. L. Oas. 69 ; 
Atkkuan v. HoUhy, Id. 323. 

6. Life Estate. — Lands in Scotland were 

conveyed to ^. ^ in life rent for his 
life rent use allenarly, and to his 
heirs whomsoever" : 

Held, that A. took only a life estate, 
and could not sell the estate nor 
burden it beyond the period of his 
own life. — Thomson v. Thomson. 
1 Dow, 417. 

7. Instructions for WiU.—A., a testator 

miScotland^mAde a will in the Scotch 
form, and then one witii similar 
provisions in the English form, the 
object of the second will being to 
affect property out of Scotland with 
the same trusts as the Scotch pro- 
perty. Some few yeaxB afterwards 
ne wrote to his agent, **I wish a 
codicil to be made to my last will 
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and testament in the following 
manner." The agent wrote to say 
# he wonld prepare such an instru- 
ment. The testator died (but not 
suddenly or unexpectedly) without 
executing it : 

Held, that the letter to the agent con- 
stituted mere instructions for a 
codicil, and could not be treated as 
a testamentary paper. — Munro v. 
CouUa, 1 Dow, 437. 

See Caion y. CaUm, L.B., 2 H. L., 
127. 

8. TermvnaJtUm of Trust — A testator 

gave a sum of 3,000 /. to each of his 
three daughters ; the principal to be 
paid to each on marriage with the 
consent of the testator's widow and 
one or more of his trustees. In 
case of marriage without such con- 
sent, the principal sum to go to the 
children of the marriage, on fiulure 
of them, to revert to the testator^s 
estate. The testator made his son 
residuary legatee. After the testa- 
tor's death the son assigned his con- 
tingent estate to one of the sisters. 
The widow and the trustees died : 

Held, that as those whose consent to 
the marriage of any one of the 
daughters were dead, and as the son, 
who alone had a continent interest 
in the portions, had assigned his in- 
terest to his sister, she and the other 
two sisters were entitled to take 
their portions and put an end to the 
trust. — GramJt ▼. Dyer^ 2 Dow, 73. 

See CoUat y. ColUU, 35 Beay. 314. 

9. Heir—RemiUing Trust— Perpetuity, — 

Wherever land, or any interest in 
land, which would descend to the 
heir-at-law, is devised for purposes 
which the law will not permit to 
take effect, the heir-at-law shall have 
the benefit of the interest so devised 
as undisposed of, whether the tes- 
tator intended that he should have 
it or not ; for there is this distinc- 
tion between the case of a devisee 
and that of an heir-at-law. that the 
devisee takes by force of tne intent 
of the testator, and can only take 
what is ffiven him by the will; 
whereas, the heir-at-law takes what- 
ever is undisposed of, not by force 
of the intent, but by the rule of 
law. Therefore, where A, devised 
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lands to his son B. for life, re- 
mainder to the first and other sons 
of B, in tail male, remainder to the 
second, third, and other sons of A. 
successively in tail male; and in 
case there should be no such issue 
male of A.^a body, or the same 
should become extinct, then to trus- 
tees for a term of 60 years, to re> 
tain the rents, &c, and appfy them 
in the purchase of lands to be con- 
vejred to such person as should then 
be in possession, by virtue of his will, 
of certain other estates therein 
mentioned, for life, with such re- 
mainders as would continue the 
estates as long as possible in the 
testator's name and blood ; and 
after the trusts should be exe- 
cuted, or the term expired, the 
estate was limited to C. for life, 
With remainders over : and it 
happened that the person so in 
poasession at the time when the 
conveyance could have been made 
of the lands to be purchased as 
above, was one not in existence at 
the time of A,^ the testator's death, 
and the uses were considered as in 
the event too remote and void : 
Held, by the Lords, reversing a decree 
of the Court of Exchequer, that the 
consequence of the failure d the 
intermediate devisee was, not that 
the next devisee became entitled as 
if there had been no such interme- 
diate devise, which was the opinion 
of the Court of Excheouer, but that 
the trusts of the lanos to be pur- 
chased as above resulted to the heiiv 
at-law.— IV^omoett v. SucMuan^ 3 
Dow, 194. 

The Court of Exchequer appeared to 
consider the trusts of tiie term 
under the above circumstances as 
void in their creation. Lords Redn* 
dale and Eldon seemed to consider 
them as only void in event. — Id, 

See Sugden's Law of Property, 
326 and 362, and note ; Merlin ▼. Bio- 
grave, 25 Beav. 130; Maynard v. 
Wright, 26 Beav. 287. 

10. Heir^BesulOng TrusL^A testator 
seised of real and possessed of 
personal property, bequeathed 
various legacies ^ to be raised and 
levied from mv properties by my 
executors." He then specifically 
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devised certain lands, and after- 
wards said "the remainder of my 
properties I devise to my executors 
to make good the above sums. And 
I also ordain to and devise the said " 
(naming them) " to be executors to 
my last will and testament, and also 
my residuary legatees, to share and 
share alike r 

Held (in the Court of Chancery in 
Ireland^ and afifirmed by the Lords), 
that there was a resulting trust as 
to the real estate for the heir-at- 
law.— JSTe/fott ▼. KeUeU, 3 Dow, 248. 

11. Younger C^'^m.— Devise and be- 
quest of residue of testator^s estates 
and property of every kind and 
nature whatsoever, both real and 
personal, of which he should be 
seised, possessed, or entitled to, at 
the time of his death, " to my eldest 
son R, F. C:' (who had then one 
younger child), " my daughter -4." 
(who had then several younger chil- 
dren), " and my daughter C." (who 
was then unmarried), " and all their 
younger children, their heirs, execu- 
tors, &c. ; but nevertheless my inten- 
tions are that my said son R, F. C. 
shall have and receive the entire 
interest or yearly produce of such 
part of my said real and personal 
fortune as I by this my will intend 
for his younger children, during his 
life,'* and the same declaration was 
made as to each of the two 
daughters ; the share of any child 
dying was to go to his or her 
younger children. If any child 
should die without leaving younger 
children, the share of the child so 
dying was to go to the survivors of 
the diild, and the younger children, 
share and share alike. The three 
children were to have a power of 
distributing the fund at their plea- 
sure amonp^ their younger children, 
and in faOure of distribution **all 
my said children and grandchildren 
shall have equal shares of the said 
residuum" &c. : 

Held, that the fund was at the time of 
the testator's death to be divided 
into three equal parts, one for each 
of his three children, who were to 
receive the interest for life, and 
then to be distributed among their 
children who took per stirpes, and 
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not per capUa.-^Odell v. Crone, 3 
Dow, 61. 

Held also, that the younger children 
who came into existence after the 
testator's death were included, and 
were entitled to share, with the rest, 
their parent's portion. — Id. 

See StoJees v. fferoriy 12 CI. & P. 
161, 183 ; Bi/ngy. Byng, 10 H. L.Cas. 
673. 

12. Share of Legacy — JSme of Division. — 

A will directed the executors "• to 
pay to each of my said children" 
(three daughters previously named) 
as and for their respective portions, 
a sum equal to one-fourth of what 
shall remain to my said son William, 
payable to my said daughters respec- 
tively at her or their respective ages 
of 21 or marriage :" 

Held, that the three daughters were 
only entitled to one sum of one- 
fourth of what remained to the son, 
or each of them only to one-seventh 
of such remaining sum. — Chlclough v. 
Oaven, 3 Dow, 267. 

Held also, that the time of the testa- 
tor's death was that at which the 
amount of his property and the 
proportion of the shares were to be 
computed and estimated. — Id,- 

13. Evidence to explain Words in a WiU. — 

A testator had lands in the manor 
of AsJUon, and in Ashton parish, and 
also lands in several of the adjoining 
parishes. By his will he devised 
'*my estate of AsTUon." In eject- 
ment evidence was tendered to ^ow 
his mode of designating the whole 
of these lands in the parish of 
Ashton, and in the neighbouring 
parishes by the one phrase, "my 
Ashton estate :" 

Held, that this evidence was not ad- 
missible for such a purpoBe.~£>06 
d. Gxenden v. Chichester, 4 Dow, 65. 
See Ricketts v. Turquand, 1 H. L. 

. Gas. 472. 

14. rZncertoin^ly.— When a portion or share 

of a testator's estate is given over, 
it must distinctly appear on the face 
of the will what is the amount of 
the portion or share so to go over. 

Therefore, when a testator gave his 
estate to il., his eldest daughter for 
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life, remftinder to her fint and other 
Bons in tail male ; remainder to her 
daughter F, for life ; remainder to 
her first and other sons in tail male ; 
remainder to the first and every 
daughter oiA., &c. Proyiso : '* But 
I cive, devise, and beaneath all my 
said estates to my elaest daughter 
A, on this proviso, and express con- 
dition, i^t she marry a man really 
and ham fide possessed of .property, 
at least equal to, if not greater than, 
the one 1 leave her ; and if she 
marries a man with less property 
than that, in that case I leave her 
only as much of mine as shall be 
equal to tiie propertv of the man she 
marries ; and ail the remaindw of 
my propertv shall immediately pass 
over, and be given to, my second 
daughter F., to whom in that case 
I beneath it : 

Held (affirming the unanimous de- 
cision of the Exchequer Chamber^, 
that the devise over (the specific 
portion siven over not being stated) 
was void for uncertainty.— «/(me« v. 
Hancockj 4 Dow, 146. 

See Liddard v. Liddard, 28 Beav. 
268; Edwarde v. Jones^ 35 Beav. 
475. 

15. Vested i2«naMMfer«.— Devise of free- 
hold estates to J, E,, nephew and 
heir-at-law of testatrix for life ; and 
on his decease ^ to and amongst his 
children lawfully boKotten, equally, 
at the a^ of 21, and their heirs as 
tenants m common ; but if only one 
child shall live to attain such age, to 
him or her, and his or her heirs, at 
his or her age of 21 vears ; and in 
case my said nephew snail die with- 
out lawful issue, or such lawful issue 
shall die before 21 '' then over : 
Held, affirming a judgment of the 
Court of King's Bench, that the 
children of J. S, took a vested re- 
mainder.— ^ndo^ V. Doe d. Boake, 

5 Dow, 202. 

See Duffield v. Duffield, 1 Doir & 
C. 268-395 ; Phippa v. Ackere, 9 CI. 

6 F. 583 ; Simmonda v. Cocke, 29 
Beav. 457 ; Ban^field v. Rcmdfield, 
8H.L. Cas.225. 

16. /iiiMto^.— Devise of real estate in 
trust to pay the dear rents, issues 
and profits, and in certain propor- 
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tions to certain persons in the win 
mentioned, for life; and then tes- 
tator proceeds to devise as follows : 
" And from and after the death of 
the survivor of them the said L. &,** 
&c. (naming the several persons to 
whom the above life interests were 
given) ^ then I give and devise all 
and singular the said manor, mes- 
suages, lands, &c. unto all and eveiy 
the children of my late sbter E. C, 
by her three several husbands'* 
(naming them), " that shall be then 
living, and their heirs and assigns for 
ever, equally to be divided between 
them as tenants in common, and not 
as joint tenants ; and if there should 
be but one such child, asud no issue 
of any of the other children then living^ 
wen, and in that case, I give and 
devise all my said real estates in 
Ireland unto such surviving child, 
his or her heirs and assigns for ever.** 
The event which happened was, that 
at the death of the surviving an- 
nuitant, there was only one chOd of 
the sister E. C. then living, but that 
there was issue of several of the 
other children then living : 

Held, by the House of Lords, in con- 
currence with the unanimous opinion 
of the judges attending, that there 
was an intestacy from the death of 
the surviving annuitant ; the event 
which happened not having been 
provided for. — Shuldham v. Smithy 
6 Dow, 22. 

See Eden v. Wilson, 4 H. L. Ca& 
257 ; Gray v. Pearson, 6 H. L. Cas. 
61 ; RickeUs v. Carpenier, AbboU v. 
Middleton, 7 H. L. Cas. 72 ; Bussea v. 
Buchanan,2 C. & M. 573 ; FranksY. 
Price, 3 Beav. 200. 

17. Election — Mistake — Purchase for 

Value. — When a will gave property 
in a manner similar to, but not quite 
the same as, a settlement, and then 
went on expressly to confirm the 
settlement : 
Held, that this was not a case of 
election. — Randiffe v. Parkyns^ 6 
Dow, 149. 

18. Father seised in fee of a manor and 

lands, &C. in R,; by settlement on 
his second marnage, limits estates 
tail to the sons of the marriage in 
his lands, &c. in R^ without men- 
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tioniDg the manor, the ultimate re- 
mainder in the lands to himself and 
his heirs. The father haying still 
the manor of R,^ and the reTersion in 
fee of the lands, &c., and having two 
sons of the marriage, afterwards 
makes a will by which he devises aU 
his manor and lands, &o. in B. and 
J?., to his sons for life, with re- 
mainders to their sons in taiL Ex- 
pressions in the will from which, if 
there had been kiothing to oppose 
that constmotion, it might be rea- 
sonably conjectured or concluded 
that the testator intended to devise 
immediate estates for life to his sons, 
not only in the manor which was his 
own, but in the lands, &c. in i?., in 
which they had estates tail under 
the settlement, and thereby to raise 
a case of election. But in the will 
he expressly ratifies and confirms the 
settlements, and everything therein 
contained: 

Held, by the Court of Chancery, that 
this was not a case of election, and 
the judgment affirmed inDom, Proc. 

Lord Eldon (C), observing that it is 
difficult in any case to apply the 
doctrine of election where the tes- 
tator has a present interest in the 
estate devised, although it may not 
be entirely his own; and here he 
had a manor, and the reversion in 
fee of the lands ; expressly confirmed 
the settlement in all its parts ; and 
you cannot, as against that express 
declaration of intention to the con- 
trary, take it by conjecture, call it 
demonstration plain, necessary im- 
plication, or what yon will, but still 
only conjecture, that he does not 
mean to confirm. — Eancliffe v. 
Parkyns, 6 Dow, 149. 

A. by will, dated 1735, devises all his 
real estates in these general words 
to his daughter /. for Hf e, remainder 
to her first and other sons in fee. 
Marriage of /. and B, (B. having no 
notice of the will) and petition in 
1746 to Parliament for an Act to 
enable them to make a settlement, 
thejr being minors, in whidi petition 
L IS represented as entitled in fee 
to certain estates which had be- 
longed to her father A, ; an Act 
paned and settlement made on that 
ground. B., by settlement made in 
1776, gives considerable interest to 
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C, his eldest son by his wife /., 
which C could not otherwise have 
in his father's life-time. Will of A, 
of the existence of which the parties 
had been before ignorant, discovered 
in 1799 ; a bill in 1800 by C claim- 
ing the estates under the will of A^ 
his grandfather, as eldest son of /., 
dismissed in Chancery without 
costs. The decree affirmed under 
the circumstances; it being uncer- 
tain whether the estates in question 
passed under the general words in 
the will of ^., and whether the re- 
presentation to Parliament might 
not have been correct ; B, honestly 
believing that he was a purchaser 
for value, so long a time having 
ekpsed, kc-^Rancliffe v. Parhnu, 
6 Dow, 149. ' 

See Gamer v. Boknes, Cas. temp. 
Nap. 143 ; WnUowr v. aifton, 21 
Beav. 448 ; Cbftrer v. Finch, 5 H. 
L. Cas. 930 ; PkOUpa v. Pkillip$, 
31 Law Jour. (Ch.) 321. 

19. C^e ofDabU^-^A. by wifl gave to 
J^ W^ his sister, all his lands and 
heritages on life rent, also all debts 
and sums of money heritable and 
moveable that should be due to him 
at his death, and all other his move- 
able subjects. His lands he gave 
after the decease of his sister, to the 
appellants, his nephews, but he 
dechired that his aster "shall be 
bound and obliged, as by acoeptA- 
tion hereof she binds and obliges 
herwlf. to pay aU my just and 
lawful debts, with my funeral 
charges and expenses, and any gifts 
or legacies I may think proper to 
leave by a writing under my hand." 
The moveable property turned out 
to be insufficient to pay the debts. 
The sister applied against the 
nephews for the sale of so much of 
the lands as would discharge the 
balance. That relief was denied 
her m the Court of Session :. 
Hdd, that the decree of the Court 
below was erroneous, for that the 
disponer, although he intended that 
his sistor should have the life-rent 
free, having expressly sabjeoted her 
alone to thepavment of his debts, 
she became Gable to them to the 
amount at least of the benefit she 
derived from his disposition.— PTatf. 
deU V. Wadddl, 6 Dow, 279. 
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I. Two Testamentary Papers. — Where 
two testamenta^ papers were left 
by a teetator, held by the LordB 
amrmiDg a decision of the Vice 
Chancellor, that from a similarity of 
form and expression, and of the 
annuities, legacies, and gifts con- 
tained in them, the latter was for 
the ^eater part, if not whoUy, a 
substitute for the former. — Hem- 
ming V. Gurrey^ 1 Dow & 0. 35. 

22. Undue /n/ft<«fice.— Where an undue 
influence is exercised over the mind 
of a testator in making his will, the 
proyisions in the will, in favour of 
the person exercising that influence, 
are void ; but the will may be good 
as far as respects other parties. So 
that a will may be valid as to some 
parts, and invalid as to others ; may 
be good as to one party, and bad 
as to another. — Lord Trimlestovon v. 
n Alton, 1 Dow & 0. 85. 

23. CAarflra.— Devise to A, for life, re- 
mainder to his first and other sons 
in tail, remainder to jB. for life, 
remainder to certain of his sons for 
life, remainder to their first and 
other sons in tail in their order ; 
proviso, that if B., or any of his 
sons, should become entitied, the 
estate should be charged with a sum 
of 2,000 1 for C, A grandson of B. 
is the first of B»% Simily who be- 
come entitled in possession, and this 
held sufficient to support the charge 
for C. — Lord Lorton v. Crore, 1 Dow. 
& C. 191. 

24. Truet Power — Younger CliUdren — 
Heir — Age and Name. — O. E. de- 
vises his estates at 8. and H. to 
trustees, in trust, "in case there 
should be but one son of my daugh- 
ter who shall attain the age of 21 
years, for such son, his heirs and 
assigns for ever ; and in case there 
shaU be two or more sons who shall 
attain the age of 21 years, then in 
trust for the second of such sons, 
his heirs and assigns for ever ; and 
in case there shall be no son (of the 
daughter) who shall attain the age 
of 21 years, then in trust for such of 
the daughters (if any) as shall attain 
the age of 21 years, or before that 
be married with- consent of the 
trustees, her heirs and assigns for 
ever, &c.'* And as to the residue of 
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the property, of whatever descrip- 
tion, which the testator should be 
possessed of or entitled to at the 
time of his death, in trust, to con- 
vert the whole into money, and 
invest the produce in the funds for 
the benefit of testator's daughter's 
children, in the manner m the 
will mentioned ; and the testator 
empowered the trustees to apply 
what should appear to them to be a 
competent part of the rents, profits, 
and proceeds of the estates and 
funds, for the maintenance of Budi 
of the children as should be pre- 
sumptively entitled, during their 
minority. 

Testator having, after making his wilL 
purchased some additional freehold 
property, executed a codicil by 
which he revoked that part of his 
will which directed the sale of hia 
residuary freehold property, and 
directed "that the son of my 
daughter who shall first attain the 
age of 21 years, shall, on attaining 
that age, change his name for that 
of Elwes ; and I devise to such son, 
on his attaining the age of 21 years, 
and changing ms name to Ehoes, all 
m^^ freehold property, lands, &c., his 
heirs and assigns for ever.'' 

No son of testator's daughter by 
her said husband during his in- 
fancy, and no daughter during her 
infancy and non-marriage, entitled 
to the rents and profits of the S. 
and H. est&ieB.^Duffieid v. Duffield^ 
1 Dow & 0. 268. 

If the younger of the two sons should 
die in infancy, the elder would not 
be entitied to such rents and profits 
during his infancy, and a third 
son t^coming a second son would 
not be entitkd to such rents and 
profits during his infancy. — Id. 

The rents and profits during the in- 
fancy of the sons, and the in&ncy 
and Defore marriage of the daughters, 
belong to testator's heir-at-law. — /dL 

As to the maintenance, there being two 
sons, infants, at the time of testator's 
deatii, the trustees should execute 
the power of applying part of the 
rents and profits of the premises first 
demised to the maintenance to the 
second of such sons during his in- 
fancy ; and in case the second son 
died in infancy, and the elder be- 
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came an only son, the trastees shonld 
apply part of such rents and profits 
to his maintenanoe during ms in- 
fancy ; and in case a third son should 
be bom during the infancy of ihe 
first, the maintenance for tiie &rst 
son to cease, and part of the rents 
and profits to be applied for the 
maintenance of such third son ; and 
supposing there were an only son 
and an infant unmarried daughter, 
the trustees would have no power to 
apply any part of the rents and 

Srofits to the maintenanoe of snch 
aughter during her minority. 

Ko son of testator^s daughter's is en- 
titled to the freehold estates men- 
tioned in the codicil until his attain- 
ing the age of 21 years and assumiug 
the name of Elwea ; and until the 
happening of both events, the rents 
and profits of such estates belong to 
testator's heir-at-law. 

Per Lord JSldan (Lord Chancellor) : I 
hope this will be a leading case. — 
Duffield V. Duffield, 1 Dow & C. 268. 

See Even y. ChallU, 7 H. L. Gas. 
541. 

25. Specific Demses — Legacies, — J. 8. de- 

Tises to his son, T. S., certain real 
estates specifically, and charged with 
certain specific burdens, and be- 
queaths certain pecuniary legacies, 
and makes his real and personal 
estates liable to the payment of the 
legacies, and makes T. S. his residuary 
devisee and legatee, and sole exe- 
cutor : 

Held, by the Lords, reversing a decree 
of the Lord Chief Baron of the Ex- 
chequer, that the real estates specifi- 
cally devised to T. S, were not liable 
to contribute to the payment of the 

r»cuniary legacies.— 4%oii^ v. Spong, 
Dow & C. 365. 

See Conron v. Conron, 7 H. L. Cas. 
176. 

26. Absolute Gift^SuhstUutim.'-'A testa- 

tor bequeathed ail his personal pro- 
property, not before disposed of by 
his will, in trust for his five sons 
^ and their respective issue (if any), 
snch issue to take per stirpes and not 
jper capita^ to be divided among them 
in equal shares and proportions ; the 
shares of such of them as shall have 
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attained the age of 21 to be paid 
them respectively forthwith after 
my decease, and the shares of such 
of them as shall be under the age of 
21 Years to be paid to them when 
and as they shall respectively attain 
such age": 

Held, that this bequest was an absolute 
gift to each of the sons of the fifth 
part of the property thus bequeathed, 
and that if any of the sons had died 
before the^tator, the issue of such 
son would take his share by substi- 
tution.— Pearfon Y. St^hen, 2 Dow 
& CI. 328. 

See Wordsioorih y. Wood, 1 H. L. 
Cas. 129 ; Martiti v. Holgaie, L. B., 

1 H. L., 183. 

27. Intention — Revocation, — Where there 

is a clear and manifest intention to 
devise, it is incumbent on a party 
alleging a revocation by a codicil 
to prove that the intention to revoko 
was equally clear and manifest ; if 
there was only a reasonable doubt 
the first devise ought to stand. A 
testator devised his copyhold mes- 
suage called Plomer Hill House with 
the appurtenances to trustees in 
trust for his wife for life, and, sub- 
sequently, by one of several codicils, 
revoking several of the dispositions 
made by his said will of all his free- 
hold, copyhold, and personal estate, 
he, instead of such dispositions, de- 
vised all his freehold, copyhold, and 
personal estate to his daughter : 

Held, that the devise of the estate to 
his wife for life was not affected by 
this codiciL — Hearts v. Hicks^ 1 CL 
& F. 20. 

See Doe d. BrodheU v. Thomson, 12 
Moo. P. C. 123 ; Robertson v. Powell, 

2 H. & C. 762; Re Arnolds Estate, 
33 Beav. 167 ; Tkomhill v. Halt, 2 
CI. & F. 22; Randfield v. Randfield, 
8 H. L. Cas. 230. 

28. EUction.^ln order to raise a case of 

election on a testamentary instru- 
ment, the intention of the testator 
must clearly impose an obligation to 
elect ; and in order to hold a party 
to have made election, his acts 
must be conformable to the instru- 
ment imposing the obligation to 
elect, and not Mverse thereto. 
Z 
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Where parties may elect between two 
titles, either as tenants for life or 
tenants in fee-simple, and continue 
in possession for near 44 years, exe- 
cuting in the meantime various deeds, 
reciting that they took under the 
former title : 

Held, that they have elected to take 
under that title, and their heir-at- 
law is precluded from claiming the 
fee under the latter. — Dillon y. Par- 
ker, ICL&F. 303. 

See Spread v. Morgan, 11 H. L. Gas. 
588 ; Sugden'u La^ of Property, 453, n. 

29. Perpetuity. — A limitation by way of 

executory devise, which is not to 
take effect until after the determi- 
nation of a life or lives in being, and 
a term of 21 years, as a tenn in 
pross and without x«f erenoe to the 
mfanc]^ of any person, is a valid 
limitauon. Secue, if to the term in 
gross of 21 years be added the num- 
ber of months equal to the longest 
or ordinary period of gestation. 

This being held to be the established 
rule, a decree of the Court below, de- 
claring that a limitation by way of 
executory devise, which was not to 
vest until after the expiration of a 
term in gross of 20 years from the 
decease of the survivor of 28 persons 
who were living at the testator's 
decease, and of whom seven only 
were to take interests under the de- 
vise, is a valid limitation, was 
affirmed accordingly. — CadeU v. 
Palmer, 1 CL & F. 372. 

See Cole v. Seutell, 2 H. L. Gas. 
232; PownaU v. Graham, 33 Beav. 
245. 

30. Devise — Cutting Down, — It is a rule of 

the Courts, in construing written 
instruments, that when an interest 
is given, or an estate conveyed, in 
one clause of the instrument in dear 
and decisive terms, such interest or 
estate cannot be taken away or cut 
down by raising a doubt upon the 
extent and meanins and application 
of a subsequent clause, nor by in- 
ference therefrom, nor by any sub- 
sequent words that are not as dear 
and decisive as the words of the 
clause giving that interest or estate. 

A testator recites seriatim in his will 
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the interests he had in several leaae- 
holds for lives, and after eadi redtal 
he devises the rents and profits of each 
leasehold to his wife and a married 
daughter, and to eadi of his sons 
and unmarried daughters, severallj 
and respectivdy, devising to his son 
R. part of the profit rent of Black- 
acre during the term of the lease, 
which was for the lives of the testa- 
tor and of R. and another, and de- 
vising to his unmarried daughters 
nominatim different parts o2 the 
rents of Whiteacre, in addition to 
equal shares, given to them by the 
preceding clause, in the rente of 
another estate ; ** and farther, if any 
of the above legatees should die, or 
die unmarried, he left the property 
bequeathed to them to be divided 
equally among the survivoza of 
them*': 

Hdd, that the devise to i2. in Black- 
acre was for the whole term of the 
lives of the eestuis que tfies, and was 
not, on i?.*s dyinq unmarried, cut 
down to an estate lor his life only, 
by the clause of survivorship, bat 
that the words of the dause applied 
to the last mentioned unmarried 
daughters oidy.—ThomhiU v. JIalL 
2 CI. & F. 22. 

See BidduliJi, v. Lees, E., 6., & E. 
312; Young v. Turner, 1 B. & S. 
650 ; Wright v. WiUein, 2 B. & & 
244 ; East v. Twgford, 4 H. L. Caa. 
517 ; Grey v. Friar, 4 H. L. Caa. 
565 ; Key v. Key, 4 De G., M., & Q. 73. 

31. " AU and eoerv Other'^'^ImpUcation.'^ 
J. L. devised his manors and here- 
ditaments to trustees upon trust to 
convey the same to the use of J. H, 
L. (his ddest son) for life ; with re- 
mainder to trustees to preserve con- 
tingent remainders ; with remainder 
to the use of the second, third, 
fourth, fifth, and all and every 
other, Uie son and sons of the body 
of •/. n. Z., severally "hnd sucoes- 
sively, in seniority of age and 
priority of birth, in tail male ; re- 
mainder to the use of devisor^s 
second and other sons suooessivdy 
in tail male ; remainder to the use 
of J. IT. L.^B first, second, third, 
fourth, fifth, and all and eveiy other 
daughter and daughters successively 
in tail general ; remainder to the use 
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of deTisor's eldent daughter, M, S, 
L.f for life ; remainder to trustees 
to preserre, &c. ; remainder to the 
xae of the first, second, third, fourth, 
fifth, and all and every other son of 
M, S. Z., suooessively in tail male ; 
remainder to her first, second, and 
other daughters snoceflsiyely, in tail 
general; with divers other like re- 
mainders to the devisor*s other 
daughters and their issue, and vari- 
ous mtermediate terms in trust. 

There was no express limitation to 
J, H, Z.*s first son, nor any provision 
for him made or referred to in the 
win ; but the trust of the first term 
directed to be contained in the set- 
tlement to be made by the trustees 
was declared to be «n cote there 
should he no eon of J. n, Z., for 
raising portions for his daughters, 
except an eldeet or only daughter ; 
and the trusts of the other terms 
were to be for raising portions for 
the younger children of the succes- 
sive tenants for life, tn oaee there 
should be no issue of the body of J, 
H. L, ; and a power was directed 
by the devisor to be inserted in the 
settlement to enable «/. H. L. to 
charge the devised estates with por- 
tions for his children other Hum an 
eldest or only son : 

Held, that the first son of J, H. L, 
was entitled to have an estate tail 
in the devised manors and heredita- 
ments expectant on the death of his 
father, limited to him in the con- 
veyance directed to be made by the 
trustees. — Langsion v. Lcmgston, 2 
CL & F. 196. 

See Ricketts v. Carpenter, 7 H. L. 
Gas. 72 ; Guardhouse v. Blackboum^ 
L. B., 1 P. & D., 110 ; Eastwood v. 
Lockujoody L. B., 3 £q., 491 ; Surtees 
T. Hopkinson, L. B., 4 Eq., 103. 

32. Failure of Issue — Remoteness. — A 
testator bequeathed 20,000/. to C. 
ff., his natural daughter;- but in 
case of her death, ** without lawful 
issue,"" he willed the money so left 
to be equally divided betwixt his 
nephews and nieces " who may be 
living at the time.*' He also left to 
C. A. /r., his niece, 3000 /. ; but in 
case of her death without issue, to 
revert back, and be divided be- 
twixt his nephews and nieces who 
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might then be living. The residue 
of his property he directed to be 
divided into 15 shares, to be for his 
other 15 nephews and nieces, after 
the deaths of their parents respec- 
tively. C. H, and all the nephews 
and nieces survived the testator, 
and C H. died some time after, 
under age and unmarried, having 
made a will bequeathing the 20,000 1 

Held, that (7. H. took an absolute in- 
terest in the 20,000 1, and that the 
limitation over was void for remote- 
ness.— Giw^y V. CampbeU, 2 01. & F. 
421. 

See Toums v. Wentworth, 11 Moo. 
P. C. 541 ; Webster v. Parr. 26 Beav. 
237 ; Jenkins v. Hughes, 8 H. L. Gas. 
671. 

33. Ttrnfter—TTcMfe.— Where A, was ten- 

ant for life ¥rithout impeachment of 
waste, except as to **the timber 
growing in the park, avenues, de- 
mesne knds and woods adjoining to 
the capital messuage,** and cut tim- 
ber in woods not precisely answer- 
ing that description, but which were 
an ornament or shelter to the mes- 
suage : 
Held, that he was guilty of equitable 
waste, and an account was directed, 
and an injunction granted. — Newdi- 
gate v. Newdigate, 2 GL & F. 601. 

34. Vesting of Chattels.— Vere, Lord Fere 

bequeaUied certain chattels to trus- 
tees, in trust to his wife for life, and 
i^r her decease for his son for life, 
and after the decease of the survivor 
of them, in trust for such person as 
should from time to time be Lord 
Vere ; it being his will and intention 
that the same should, after the 
decease of his wife, go and be held 
with the title of the family, as far 
as the rules of law and eqnitv would 
permit. The testator left bis wife 
and son surviving him, and also two 
sons of his son. After the death of 
the wife and son, the eldest mndson 
succeeded to the title and to the 
enjoyment of the chattels, and died, 
leaving an only son, who then suc- 
ceeded to the title, and died an infant 
and unmarried, leaving the second 
grandson of the testator surviving 
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cree of the Court below, that the 
chattels vested absolutely in the 
eldest grandson, on snocee^ng to the 
iAiie,—Tollemache ▼. Coventry, 2 CL 
& F. 611. 

See GosUng t. Gosling^ 1 DeC, J., 
& S. 9. 

35. Esifde Tail-^CuUing Down,— Whereby 

plain words, in themselves liable to 
no doubt, an estate tail is given in a 
will, it cannot be cut down to a life 
estate, unless there are other words 
which plainly show the testator to 
have used the former as words of 
purchase, contrary to their ordinal^ 
sense ; or nnless in the other provi- 
sions of the will there shoula be a 
clearly expressed intention inconsis- 
tent with the giving of an estate tail, 
and which intention can only be 
fulfilled by sacrificing the particular 
provision, and regarding the expres- 
sions as words of purduase : 

Held accordingly, that under a devise 
to ^W.F, and his heirs male, ac- 
cording^ to their seniority and their 
respectively attaining 21, the eldest 
Bon surviving of the said W, F,^ and 
the heirs male of his body, to be 
preferred to the second or younger 
son ; and in case of failing of issue 
male of W, F. surviving him, or 
dying without lawful issue male 
attaining 21, then over ;** an estate 
tail was devised to W. F.^Fether- 
$km V. FMerston, 3 C1.& F. 67. 

See Cole v. JS^well, 2 H. L. Gas. 
186 ; Farker v. TootaL 11 H. L. Cas. 
153. 

36. DebU^Ikxmeration of Pergonal Estate, 

—A deed of settlement was made in 
contemplation of marriage, and con- 
tained a proviso by which the estates, 
&c, thereby granted, should in the 
first place be charged with certain 
portions therein mentioned, due to 
the brothers and sisters of the settlor, 
and with certain debts set forth in 
a schedule thereunto annexed. The 
covenant against incumbrances spe- 
cially exempted a jointure to the 
settlor's mother, and the before- 
mentioned portions and debts, and 
the covenant for farther assur- 
ance contained an exemption similar 
to the forejgoing, by an express re- 
ference to it. The settlor was pos- 
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sessed of other estates besides those 
settled. The settlor after his mar- 
riage paid off some of the portions 
and some of the debts, and by his 
will declared such payments to be 
in ease of his settled estate : 
Held, by the House of Lords, reversing 
a decree of the Court of Chancery 
in Ireland^ that all rights must be 
taken to be as they were established 
at the date of the conveyance, and 
therefore neither any directions in 
the wiU of the settlor, nor the state 
of his affairs at his decease, could 
alter its construction ; and conse- 
(^nently that the debts, &c., con- 
tmued to stand as a burden on the 
real estates, and that the personal 
estates were exonerated in the hands 
of the executors. — Vcmdekurr. Van- 
cie^eur, 3 CL&F. 82. 

87. Rent Charge^Merger, — By a marriage 
settlement certain frediold landi, 
together with the mansion-hoiise and 
park of the settlor, were given to 
trustees to pay to the settlor's wife, 
if she should survive him, 1000^ a 
year, clear from all deductions what- 
ever. The settlor by his will con- 
firmed the settlement, and gave the 
mansion-house and park to his wife 
for life, remainder to his nephew, to 
whom he also gave his copyhold 
estates in England and his estates in 
Fenmyktania, the latter free from all 
incumbrances whatever ; he created 
two rent-charges, payable ont of his 
real estates in Englamd : 

Held, that the devise to the wife of 
the lands charged by the settlement 
was not int^ded to merge the 
charge in the settlement, and that 
she was therefore entitled to enjoy 
the mansion-house and park with- 
out any deduction being on tiiat 
account made from the annuity 
which was to be raised entirelv ont 
of the other Engliah estates held by 
the nephew.— Powdtf v. Grigby, 3 
CI. & F. 103. 

See Duke of Chandoe v. Talbot, 2 
P. Wms. 601 ; MUUown v. French, 
4 CI. & F. 295. 

38. Heir-^ Residue— Vested Interest.-^A 
testator devised all his freehold, 
copvhold, and leasehold messuages, 
lands, tenements, rents, sad here- 
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ditamentfl, and all other hia real and 
personal estate, whatsoever and 
wheresover, not before disposed of, 
to trustees, with power to sell and 
Absolatelv dispose of, or to exchange 
or let, all or any part or parts of his 
said estate, npon trust, as to acertain 
part, to oouT^ and assure that part to 
his godson, O. H. A., when and so 
soon as his godson should attain 21 ; 
and also to pa^ to G.H. A. 70001. 
upon his attaming 21. But in case G. 
H, A, should die without issue before 
attaining21,then the said part of the 
real estate, together with the 7000/.. 
was to sink into and become part of 
the rtssidue, and to go according to 
the disposition thereof, thereafter 
in the will expressed. As to the 
rest, residue, and remainder of hia 
personal estate, he directed it to 
accumulate at ompound interest 
until J, C.A. should attain 24 years, 
then upon trust to convey, assign, 
&0.J unto J. C. A. (upon his giving 
such security, and executing such 
deeds for the payment of annuities 
before bequeathed to other persons, 
as should be to the satisfaction of the 
trustees^ all the legal estate and in- 
terest of and in all t£e freehold, lease- 
hold, and copyhold lands, tenementsL 
rents, and nereditaments. and all 
other the testator's real ana personal 
estate, whatsoever and wheresoever, 
not thereinbefore devised and be- 
queathed : 

Held, that this gift to J. C.~A7'<^' 
placed the heir-at-law as to the re- 
siduary ffift of real and personal 
estate ; that J. C. A» took a vested 
interest in the intermediate rents 
and profits, and that the words re- 
specting his executing deeds and 
assurances did not constitute a con- 
dition precedent. — Ackers v. Phipp$^ 
3 CL & F. 666. 

Bee Liveaey v. Lioeaey^ 2 H. L. 
Cas. 419 ; Simmonds v. Cocks, 29 
Beav. 467 ; Simmons v. Rose^ 6 De 
G., M., & G. 411. 

89. ExeaUorp Devise—Vesting,— A testa- 
tor devised and bequeathed all his 
real and personal estate to trustees 
in trust, as to his lands in IT., to 
convey them to O. H. ^., when and 
so soon as he should attain his i^ 
of 21 years ; and also to pay him 
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7,000 ;. upon his attaining that age ; 
but in case he should die under 21 
without leaving issue of his body, 
then the lands in W, given and de- 
vised to him together with the 7000 L 
should sink into the residue of the 
testator's real and personsl estate 
and go over. G.H. A, attained his 
age of 21 ten years after the testa- 
tor's death. Did G. B. A. take a 
vested interest in the lands in TF., 
on the testator's death, or was it 
contingent until he attained 21? 
And did the rents and profits aris- 
ing from these lands in the mean- 
time belong to him or to the tes- 
tator's heir-at-law? — Phipps v. 
Ackers, 3 01. & F. 702. 

The questions here put were not an- 
swered. Judgment was postponed 
sine die. The case came on again in 
1 842. The head-note stands thus— 

40. ExeciUory Deifise— Vesting.— A testator 

gave all his real and personal estates 
to trustees, and as to his lands at 
W.J which ne held in fee simple, he 
directed that the trustees should 
stand seised thereof in trust to con- 
vey the same to G. H. A., when and 
as soon as he should attain his age of 
21 years ;" but in case he should 
die Defore he attained that ase, 
without leaving issue of his body, 
then that the said lands at W. given 
and devised to him, should sink into 
the residue of the testator's real 
and personal estates ; and he gave 
the residue to J. C. At the testa- 
tor's death G. H. A. was only 12 
years of age: 

Held, that an equitable estate in fee 
in the lands at TT. vested in G.H. A, 
immediately on the testator's death, 
liable to be devested in the event of 
his dyinff under 21 without leaving 
issue of his ho^y. —-Phipps v. Ackers^ 
9CL&F.583. 

Bee Egerton v. Brcvmbw, 4 H. L. 
Gas. 1 ; Randfidd v. Ran^fiM, 8 H. 
L. Gas. 226. 

41. Chariiahle Purposes— Uneeriainiy.-' 

A. B.. by trust deed of settlement, 
gave all his estate, real and personal, 
to trustees, with power to Keep up 
the trust by assumption of new 
trustees ; and he directed them to 
put out on security 2000 /., and pay 
z3 
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the interest to M. M. for her life, 
the said sum itself payable to the 
trufltees on her deatn ; and he di- 
rected them to applv the residue of 
his estate to sndi oenevolent and 
charitable purposes as they should 
think proper ; and if the same 
should amount to 600/. or upwards, 
he recommended to his said trustees 
and their foresaids, to vest the same 
in themselves and apply the proceeds 
in yearly payments to f aitnful do- 
mestic servants settled in Gkugow. 
And if the residue should not 
amount to 600/. he authorised his 
said trustees to distribute the same 
to such charitable and benevolent 
purposes as they should think 
proper. The residue was found to 
amount to 12,000 L : 

Held« first, that the words, " the said 
sum itself payable to the trustees 
on her (M, M:b) death," did not 
give the 2000 /. to them beneficially, 
but it became part of the general 
estate ; secondly, that the bequest 
of the residue was not void for un- 
certainty; and thirdly, that the 
costs of all the parties ought to be 
paid out of the residue, as the in- 
strument was obscurely worded, and 
the residue was so mudi laiger than 
the disponer expected. — Miller v. 
Rowan, 5 CL & F. 99. 

42. Uncertainty, — A direction by a tes- 

tator to his trustees to apply the 
residue of his personal estate to and 
for such benevolent, charitable, and 
religious purposes as they in their 
discretion should think most advan- 
tageous and beneficial, and for no 
other use, intent, or purpose : 

Held, void for uncertainty. — WilUame 
V. Kershaw, 6 CI. & "F. Ill, n. 

43. Accumulation, — A testator devised his 

freehold and copyhold estates, 
charged with annuities for his sons 
and daughter, upon trust, to invest 
and accumulate the surplus produce 
thereof for the benefit of his grand- 
children, until the youngest should 
attain 21, when the accumulations 
were to be divided amons such of 
them as should be then living ; and 
he directed that in case any of his 
sons and daughter should be liviug 
after the youngest of hia grand* 
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children should have attained 21, 
the residue of the said rents and 

Erofits should be farther aocumu- 
ited, and such accumulation divided 
among his grandchildren who should 
be living at the death of the survivor 
of his sons and daughter; and 
charged as aforesaid, he directed 
that after the death of such sur- 
vivor his said estates should stand 
charged for twenty years with the 
payment of two third parts of the 
clear produce of them, in equal pro- 
portions of so much money as would 
m fifteen years make 30,000 /., which 
sum, with the interest thereof, should 
be equallv divided among all hia 
grandchildren who should live to 
attain the age of 21, their execu- 
tors or administrators. The testator 
died in 1812, leaving ten grand- 
children, nine of them children of 
one of the annuitants. All of them 
lived to attain 21, the youngest 
having attained that age m 1830. 
The last survivor of the testator's 
sons and daughter died in 1831 : 

Held, that the charge of two-thirds of 
the produce of the estates was a 
provision for accumulation, within 
the Act 39 & 40 Geo, 3, c. 98, and 
therefore void so far as it extended 
to any pcniod after the expiration 
of 21 years from the testator's 
death.— JSfeofw v. HelUer, 5 GL & F. 
114. 

44. Creadon of Trust^A. testator devised 
certain real estates to trustees for the 
use of W, S. for life, with remainders 
oyer, and he directed the residue of 
bis personal estate to be invested in 
the purchase of other real estates. 
The will then contained this proviso, 
** And it is also my particular desire 
that my said executors, whilst acting 
in the management of all or any of 
my affairs under this my will, as 
also m^ friend W. S., when he shall 
enter into the receipt and percep- 
tion of my said rents of E, V. and 
iT., shall continue the said B. E. L^ 
in the receipt and management 
thereof, and likewise shall em^oy 
and retain him in the receipt, agency, 
and management of the rents and 
issues of such other lands and pre- 
mises as shall and may be purchased 
and settled in pursuance of the 
directions hereinbefore contaiuod, 
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at the mmal fees allowed to agents, 
he haying acted for me sinoe I be- 
came poeseesed of said estates folly 
to my satisfaction :" 

Held, by the House of Lords, reversing 
the judgment of the Conrt below, 
that these words did not create a 
trust in favour of B. E, L.—Shaw v. 
Lawless, 5 a. & F. 129. 

45. AnituUy'-CredUors — Purchase, — l>.,by 
indenture in 1799, demised all his 
estates in Irelandy of which he was 
seised for life, to trustees for 99 
years, on trust to pay him an 
annuity of 10,000^, and to apply 
the residue of the rents and profits 
in payment of his debts. He soon 
after received the rents to his own 
use, excluding the trustees* receiver ; 
and in 1819 he joined his eldest son 
B,y the tenant m tail, in suffering 
recoveries of the estates, which, by a 
deed executed by them in 1822, 
were limited to trustees among 
other trusts, to pay B, two annui- 
ties of 5000/. and 1000/. during 
Z>.*s life, with power to Z>. to charge 
the estates with 217,000 /.. and power 
to ^. to charge them with 100,000 1. 
to be raised after Z).*s death. B. 
assigned his annuities and charge of 
100,000 LtoW,to secure the repay- 
ment of monies advanced. In 1835 
W. filed a bill in Ireland against D 
and B. and others for enforcing 
these securities. Some of D.'a 
creditors, who in a suit instituted 
there in 1828, had obtained the 
benefit of a suit pending in England 
against him and the trustees of the 
deed of 1799, for carrying the trusts 
thereof into execution and a receiver 
over the trust estates, being made 
defendants to TT.'s bill, claimed by 
their answer to be first incum- 
brancers on D'b annuity of 10,000 /. 
to the amount of the rents received 
by him above that sum in breach of 
the trusts of the deed of 1799 : 

Held, that as D.'b creditors in their 
suit never sought to attach his 
annuity before he granted the 
annuities out of it to B.<, but con- 
fined their proceedings to the carry- 
ing of the trusts of the deed of 1799 
into execution, B. being no party to 
them, was by the deed of 1822 a 
purchaser for valuable oonsidera- 
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tion, without notice ; that his two 
annuities were well charged on />/s 
annuity of 10,000/. ; and Tr.,as B:b 
assignee, was a prior iiicumbrancer. 
^ffouldUch V. Wallace, 5 CI. & F. 
629. 

46. CodicU—Residue— Revocation. — A tes- 

tator by his will gave the residue of 
his personal estate to his wife for 
her life, and after her decease, to 
Sir C. E. Z>., absolutely. He subse- 
quently, by a codicil, which did not 
affect the gift of tiie residue, altered 
his will in some respects, and con- 
firmed it in all others. Next day 
he made a second codicil, by whicn 
he gave some pecuniary and specific 
legacies, and concluded thus : *' All 
the rest and residue of my property, 
not hereinbefore (or by my will or 
any other codicils) disposed of, I give 
and bequeath to my nephew, C. P, F., 
and to Sir C. E. D., their executors, 
administrators, and assigns, after the 
death of my said dear wife, equally 
to be divided between them :'* 

Held (Lord CottenJiam, Lord Chancel- 
lor, diss.), that the above clause of 
the second codicil was a revocation 
of the gift, by the will, of the residue 
to Sir C. E, jD., and that he was ac- 
cordingly only entitled to an equal 
share thereof with C.P. Y.—Hard- 
wicke {Earl) v. Douglas, 7 CL & F. 
795. 

47. Charges— Residus— Surplus.'- A tes- 

tator gave his whole estate to trus- 
tees to sell, and after payment of 
debts, expenses, and certain legacies, 
to pay out of the residue two annu- 
ities of 400 / each to F, and P., and 
one of 200 L to B., for their respec- 
tive lives. And for the better ful- 
filment of that purpose, he directed 
them to vest sufficient capital sums 
on securities; and if the residue 
should not be sufficient, to vest 
whatever residue might be, and pay 
the dividends to the annuitants, in 
the same proportions ; and if more 
than sufficient, to vest the surplus, 
|ind divide it and the capital sums set 
apart for the annuities, as the same 
should become tangible by the death 
of each annuitant, among residuary 
legatees. B, predeceased the testa- 
tor. The residue did not yield 
z4 
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flnfficient income every year to pay 
F, and P. 400/. each. On F.'s 
death, P., and P.*8 personal repre- 
8entat\|re8, claimed payment of all 
the arrears out of the then enlarged 
income of the residue : 

Held, by the Lords (varying interlocu- 
tors of the Court of Session), that P. 
and P. were entitled to x>ayment of 
4O0L each only in those years in 
which the income of the residue 
was sufficient ; that when in any 
year that income was more than 
sufficient, the excess belonged to the 
residuary legatees ; that on P.*s 
death, half the capital of the residue 
. became divisible among them, and 
then P. became entitled to the in- 
come, in each year, of the other 
half ; but when in any year this in- 
come exceeded 400 /., the excess be- 
longed to the residuary legatees, and 
neither P. nor P.'s representatives 
were entitled to any payment of 
arrears. — Casamaijor v. Pearson. 8 CI. 
& F. 69. 

No benefit accrued to the residuary 
legatees from the lapse of the an- 
nuity to B^ except when thereby 
the mcome of the residue exceeded 
the amount of the two subsisting 
annuities. — Id, 

48. Bequest of Legacy. — A testator be- 
queathed to trustees a sum of 
15,000/., in the 3 per Cent. Consols, 
to be deemed a leg^acy of quantity, 
and to be due at his death, as if the 
same was a specific legacy ; and he 
directed that if he should not die 
possessed of 3 per Cent. Consols suffi- 
cient to satis^ the said sum, his 
executors should, within two months 
after his decease, purchase so much 
Consols as should make up the de- 
ficiency or full amount thereof, as 
the case might require ; and he cre- 
ated a term in his real estates, one 
trust of which was to raise the full 
amount of deficiency of the said 
sum of Consols, in case he should 
not have at his decease a sufficient 
sum in that fund to answer the 
legacy. The will was dated i«i 1832, 
the testator died in 1835, having only 
3000/. 3 per Cent. Consols, which 
had been purchased in 1834 ; he 
had, in 1824, sold out 12,000 /. Con- 
sols which then stood in his name, 
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and paid the produce to his brother, 
upon mortgage of freehold estates, 
subject to redemption by retrana- 
ferring or replacing, on request, 
12,000 /. Consols in &e name of the 
testator or his executors, and pay- 
ment of interest equal to the divi- 
dends until replaced : 

Held (affirming the Vice Chanoellor'a 
and Lord Clumcellor's decrees^ that 
the 12,000/. Consols secured by the 
mortgage to be replaced were well 
bequeathed to make up the legacy 
of 16,000 /. 3 per Cent. Consols.— Cb/- 
Uson V. Curling, 9 CI. & F. 88. 

49. Interest in Lease. — B. B.^ being seised 
of certain lands at iT., m the county 
of (7., demised them to S. for three 
lives ; S. agreed to assign the lease 
for lives to T. (?., and T. G. entered 
into possession of the lands, and ob- 
tained from B. B. a lease of the 
same lands for 999 years, at a 
peppercorn rent during the continu- 
ance of the lease for lives, and after- 
wards at 100 /. a year. T. G. having 
these interests in the lands, made 
his will, in which was the following 
clause : " I order all my freehola 
interests in the county of C^ &c^ 
except my interest in it., which I 
hold under B. B,, to be sold, and the 
money arising, &c. to be divided** : 

Held, affirming the decrees of the 
Court of Chancery of Ireland, that 
T. (r.'s interest in the lease for Uvea 
was disposed of by this clause in the 
^nH—Gurly v. Gurly, 8 CL & F. 743. 

60. Remainder—^' First Male /T^r."— ^. 
C, by his will, dated in 1786, gave 
his estate of T. to certain persons 
for life, and after their decease to 
his kinsman, J. C, or his male heir, 
and if no male heir lawfully be- 
gotten by the said «/. C, then the 
above lands to fall to the first male 
heir of the branch of his nude 
E. C7.*s family, yielding and paying 
to such of the daughters of the 
aforesaid R. C, which should be 
then living, the sum of 1002. each at 
the time of taking possession of the 
aforesaid estates. The testator died 
in 1787 ; R. C. died six years before, 
having left five daughters only, all 
married ; the eldest had several 
daughters, but no ion ; each of the 
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others had sons ; all these persons 
were known to the testator. 

J. C, died in 1808, without leaving a 
son lawfully begotten. 

The eldest daughter of R. C, died in 
1799, having no son, but leaving a 
daughter who had a son bom in 
1795, both still living. 

The third died in 1813, leaving two 
sons ; one bom in 1771, who died in 
1813 ; the other, bom in 1773, st^U 
living. 

The fourth died in 1804, leaving a son, 
born in 1768, who died in 1819, 
having devised to his wife in fee. 

The fifth, still living, had a son, born 
in 1772, who is still living. 

The life estate in the devised lands 
expired in July 1820 : 

Held, 1. That the remainder devised 
to the first male heir of the branch 
of R, C^B family, was a contingent 
remainder in fee simple. 

2. That such remainder, if once 
vested, could not become devested 
so as to admit another in preference 
to him in whom it had vested. 

3. That the said remainder didjnot 
▼est in R, Cs second daughter's son. 

QiKBrej as between the titles of the 
grandson of R. C's eldest daughter, 
and the son of R. C.'& fourth 
dapghter ? 

Lord Brougham was of opinion, sup- 
ported by five judges — 

1. That the words *' first male 
heir," were not used by the testator 
to denote a person of whom an 
ancestor might be living, but meant 
an heir of a deceased ancestor in 
the technical sense. 

2. That the said remainder first 
vested in interest, on the death of R. 
C's fourth daughter, in 1804, and 
vested in her son. 

Lord CoUenham, supported by six 
judges, was of opinion — 

1. That the words "first male 
heir," were used to denote a person 
of whom an ancestor might be 
living. 

2. That the said remainder did 
not vest in interest in R, C/s fourth 
daughter's son. (Ilis Lordship did 
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not say when or in whom it vested. 
Two of these judges said it vested 
in the first daughter's grandson, on 
that daughter's death in 1799 ; two 
others said it then vested in R, C's 
second daughter's son ; and the re- 
maining two said that the will was 
in that respect void for uncertainty). 
—Doe d. Winter v. PerraU, 9 01. & F. 
606. 

See TheUusson v. Rendlesham, 7 H. 
KCas. 429. 

51. Potoer or Direction to Sell — A testa- 
tor devised, by two testamentary 
papers, his real and personal estates 
to trustees. In the first paper he 
declared the tmsts, and among 
others he created a power of sale 
in the following terms : " to sell and 
dispose of the lands, mills, teinds, 
woods, fishings, messuages, tene- 
ments, and hereditaments and 
others hereby generally and par- 
ticularly disponed to them, &o., on 
such conditions and at such prices 
as they shall think fit." To render 
these sales effectual, he granted full 
power to convey, &c. The paper 
then went on thus : ** Decliuing 
always, &c., that my said trustees 
shall, by their acceptance hereof, be 
bound and obliged after the sale of 
the said lands, teinds, and others be- 
fore disponed, which I recommend 
to them to be done as soon as con- 
venient after this trust opens upon 
them, to satisfy and pay all my law- 
ful and just debts," &c. By a second 
testamentary paper reciting the first, 
he said that by the recited paper he 
had disposed of his heritable and 
moveable estates to trustees on the 
tmsts therein mentioned : ** Amongst 
others, my trustees are required to 
turn my means and effects thereby 
conveyed in trust into money. 
And he gave directions accordingly, 
adding, that in case he should die 
leaving an heir of his body, he 
directed his trustees to employ the 
trust funds for the use of such heir ; 
that as soon as such heir should 
attain majority^ or be marnud^ the 
trastees shotiKl dcuude thamsclvos 
of the whole trii^jt and funds" in 
favour of such boir, but to return to 
the trustees in cosa of failure of 
heirs of his body, without dUpofiliig 
of the same : 
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Held, ihat the teetamentary papers 
must be oonBtrned as amounting not 
merely to a power of sale for the 
pnrpoaes of the trust, but to a posi- 
tive direction to sell, in case the 
testator should die without leaving 
any heir of his body living at the 
time of his death. — WilUiunion v. 
The Lord Advocate, 10 CI. & F. 1. 

52. Atteetaiion. — Lands were limited to 
such uses, &C., as L. H. TT. should 
appoint by her last will and testa- 
ment, in writing, to be by her 
signed, sealed, ana published m the 
presence of, and attested W, three 
or more credible witnesses. L, H, W. 
signed and sealed an instrument 
(before statute 1 Vict, c. 26) con- 
taining an appointment commenc- 
ing thus : ''I, Zr. a, IT., do publish 
and declare this to be my last will 
and testament,** and ending thus : 
^ I declare this only to be my last 
will and testament; in witness 
whereof I have, to this my last will 
and testament, set my hand and seal, 
the 12th day of September, &c. The 
attestation was this, C. B» E. B,, 

a.b:': 

Held by the House of Lords (reversing 
a judgment of the Court of Ezche- 

aner Chamber, and concurring in 
tie opinion oi the majority of the 
judges), that the attestation was 
BufiS^ient, and that the power of ap- 
pointment was well executed. — 
BurdeU v. SpiUbury, 10 CI. & F. 340. 

See Newton v. EidtetU, 9 H. L. 
Cas. 262. 

53. Estate tahenf-^Legaciee. — A testator 
left all his personal estate, subject 
to legacies, and all his houses, gar- 
dens, parks, and woods, and all his 
luidea estates, to his wife for her 
life, and then to the eldest son of 
Q, B., and qftenoards to G. B.'b 
second, third, or any later sons he 
might have oy the testator's niece 
A., and then to the eldest son, and 
other sons successively, of the Earl 
of jB., by the testator's niece (7.; 
but all these to be subject to out- 
payments and legacies by the testa- 
tor*s will given ; and if they and the 
conditions of his will were not com- 
plied with exactly, he left all the 
advantages of it to the next person 
in succession, subject to the legacies. 
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and so on, unless they were dis- 
charged. The testator, by codicils 
to the will, gave numerous legacies 
and annuities, upon the non-pay- 
ment of which he declared re- 
peatedly, and in various forms of 
expression, that the persons taking 
his personal estate should be subject 
to tiie penalties in the wilL O. B, 
had several sons living at the death 
of the testator : 

Held, that the eldest son of G. B. 
took the personal estate absolutely, 
subject to the prior life estate, and 
to the legacies and annuities given 
by the will and codicils. — Hoare v. 
Bj/ng, 10 CL & F. 608. 

54. Annuitiea — Legacies — Priority. — A 
testator gave his wife his freehold 
estate of B,^ and certain specific 
chattels ; and alao an annuity for 
her life, charged upon all his real 
estates (except ^.), with power of 
distress for the same ; the first pay- 
ment thereof to be made on the 1st 
of May or November which should 
first happen after his decease. The 
next charged his debts upon his real 
estates (except B.\ in aid of his 
personal estate, and gsve an annuity 
to his sister, in similar terms to 
those used respecting that given to 
his wife. He then gave several 
pecuniary legacies to nieces and 
others, to be paid by his trustees, as 
soon as convenient after his decease, 
out of the residue of his personal 
estate ; and in case of deficiency 
thereof, to be raised and paid by 
them, as they should think proper, 
out of his real estates (except J5.) 
and he charged the same therewi^. 
He lastly gave two annuities to his 
servants in similar terms to those 
used respecting the preceding an- 
nuities. The personal estate was 
exhausted in payment of the debts, 
and the real estate was insufficient 
for the annuities and legacies : 

Held, upon the true construction of 
the provisions of the will, that the 
annuities were entitled to priority 
over the legacies.— C^vfld ▼. Crted^ 
11 CI. & F. 491. 

See (Jowron v. Cbnron, 7 H. L. 
Cas. 177 ; iSugden Law of Property, 
428. 
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55. Estate in Fee A htokUe^Tru9t,^R. P. 
K. being entitled, under a settle- 
ment and will of bis grandfatber, to 
real estates in tail male, with re- 
mainders to bis coasins in tail, witb 
remainder to bimself in fee as rigbt 
heir of the settlor, suffered a re- 
covery, and acquired the fee-simple. 
He bad other estate in fee-simple 
by purchase, and considerable per- 
sonal estate. He by his will ffave 
all bis estates, real and personal, to 
bis brother, T. ^. Jr.,if living at his 
own decease, and if not, to T.^. iT.^s 
son, T. A, K. the younger ; and in 
case he should die before the testa- 
tor, to his eldest son or next descen- 
dant in the direct male line ; and in ' 
case he should leave no such de- 
scendant, to the next male issue of 
his said brother, and his next de- 
scendant in the direct male line ; but 
in case no such issue or descendant 
of his said brother or nephew should 
be living at the time of the testa- 
tor*s decease, to the next descendant 
in the direct male line of his said 
grandfather, according to the pur- 
port of his will, under which the 
testator inherited those estates, sub- 
ject in every case to certain reserva- 
tions out of the rents ; and he ap- 
pointed the person who should 
mherit his said estates uuder his will 
his sole executor **and trustee, to 
carry the same and everything con- 
tained therein duly into execution, 
confiding in the approved honour 
and integrity of his family to take 
no advantage of any technical inac- 
curacies, but to admit all the com- 
parativdy small reservations which 
ne made out of so large a property, 
according to the plain and obvious 
meaning of his words.*^ He then, 
after giving some legacies, be- 
queathed his gems and other articles 
to the British Museum, ** on condi- 
tion that the next descendant in the 
direct male line then living of his 
said (prandfather. should be made an 
hereditary trustee, to be continued 
in perpetual succession to his next 
descendants in the direct male line." 
And he concluded thus : '* I trust to 
the Uberality of my successors to 
reward any others of my old ser- 
vants and tenants according to their 
deserts ; and to their justice, in con- 
tinuing tho estates in the mstlo suc- 
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cearion, according to the will of the 
founder of the family, my above- 
named grandfather." 

T, A, K, survived the testator, and 
died without leaving any son. 

Held, that T,A,K, took the estates in 
fee absolutely, and that no trust was, 
or was intended to be, created by the 
will ; a discretion being left to the 
devisees to defeat the testator's ex- 
prened desire.— JSii^iU v. ^ou^A^ 
11 CL & F. 513. 

Semble, that the property to which the 
words of desire applied, and the 
nature of the estate to be taken in 
it, were too uncertain to raise a 
trust. Per Lord Lyndhurit (Lord 
Chancellor).— Id, 

See Eaton v. Watts, L. R., 4 Eq^ 
153. 

56. Residuary Legatees^ Deoise over, — 
T. settled his freehold estates (sub- 
ject to appMutment) on himnelf in 
tail, remamder to «/. Z. and his sons 
in strict settlement, remainder to 
L, C. for life ; provided that if J, 
L., or any issue male of his body, 
should become entitled in posFcssioQ 
to his &ther*s &milv estates, then 
the uses before declared of T.*s 
estates for the benefit of him or 
them who should so become entitled, 
and for the benefit of his or their 
issue male, should cease, and^ those 
estates should go over as if the 
person or persons so becoming en- 
titled were dead, without issue 
male. 

J. L. ha^ng afterwards become en- 
titled in possession to his father's 
family estates, T. by his will ap- 
pointed his said estates to J. H. i, 
(the eldest son of «/. L,) and his 
sons in strict settlement, remainder 
to the heirs of H, H. deceased, pro« 
vided that if any tenant for life in 
possession under the will should be- 
come entitled in possession to./. i^.*s 
family estates, his interest in the de- 
vised estates should cease, and those 
estates ^o over to the person next 
in remainder under the will, as if 
the tenant for life were dead. The 
testator devised his copyhold es- 
tates upon such trusts as would 
nearest correspond with tho uses 
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and tnutB of hia freehold estates, 
and then gave all the reeidue of hifi 
real and personal estates to S, M. 
and TT., their and each of their heirs, 
execntors, &c. absolutely, in equal 
third parts, &o. 

On the testator's death in 1824, J, H, 
L, entered upon his estates under 
the will; ana in 1833, he became 
entitled in possession to •/. Z.'s 
family estates ; and had no son. A 
bill was filed by the residuary lega- 
tees, claiming the rents of all the 
estates accrumg between 1833 and 
J, L.'b death, or his haying a son, 
against H. H*b heir, who claimed 
the same rents, and against L. C. and 
H, L, (the second son of J. L.) who 
daimea adyeraely to each other, the 
rents of the freehold estates under 
the limitations in t^e seUlement in 
default of the appointment of them 
hjT. 

Held, by theLords (partly afiSrmingade- 
cree made on that bill), 1st, that the 
plaintifb were entitled to the rents 
of the copyhold estates under the 
residuary devise ; 2ndly, (partly re- 
versing the decree), that no adjudi- 
cation could be made in the cause 
as to the rents of the freeholds, the 
question as to them being between 
co-defendants. — Sanford v. Morrice^ 

11 01. & F. 667. 

67. Heir^Next of iTw—Qpeion.— Where 
money is directed by will to be 
vested in hind, or other security, but 
the conversion has not in fact taken 
place until the whole interest, whe- 
ther in land or money, has become 
vested absolutely in one person, any 
act of his indicating an option in 
whidi character to take or dispose 
of it will determine the succession 
as between his real and persooal 
representatives. — Cooksanr, Cookson, 

12 01. & F. 121. 

A tesator gave hia residuary estate 
to his wife, and appointed her 
his executrix to provide for his 
younger children. And as to his 
son John^ he *' would have 2502. 
a year paid him until a sum of 
10,000^ can be invested in land, 
or some other securities, which is 
to be invested in trustees, for his 
use, as to the interest of such money 
or produce of such lands, for his 
natural life ; and if he marries, &c., 
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that he may make such settlement 
on such wife, &c., as you judge 
proper, and that the remainder may 

go to such child or children he may 
ave lawfully begotten ; but in fail- 
ure of these, to my eldest son Isaac 
and his heirs for ever.*' The sum of 
10,0002. was vested in personal 
securities, and partly on mortgage 
of real estate ; and on the death of 
John without any child, his widow 
being entitled to the interest for 
life, and Isaac entitled absolutely on 
her death, by their acts indicated 
their intention to take it as a money 
fund. Isatic survived the widow 
and died intestate : 

Held, that even if the fund had been 
impressed by the will with the cha- 
racter of real estate, which was 
doubtful, it was reconverted into 
personalty by the subsequent acta 
of the parties entitled, and therefore 
the next of kin of Isaac (and not hia 
heir), were entitled. — Cookson t. 
CboiboR, 12 01. &F. 121. 

5S,AnnuUies—Rule in WtltTs Gue.— A 
will, disposing only of personalty, 
contained these words : — *^ My will 
is, that whatever I die possessed of, 
or in any way entitled to, together 
with whatever property my wife 
may be in any way entitled to, shall 
proauce to my wife an annuity of 
100/. per annum, to each of my 
daughters 1002. per annum, for 
themselves and their children, and 
to my wife*s mother an addition to 
any property 'she may possess, so aa 
to make up to her, during her life, 
an annuity of 100 L per annum ; said 
annuities, after the decease of my 
wife and her mother, to be equally 
divided among my three children, 
WUUam, Mary, and JuUa Louisa, 
All the rest and residue of my pro- 
perty and possessions I give and 
bequeath to my son WilHamJ" At 
the time of the testator's death hia 
daughters had no children : 

Held, that the annuildes thus created 
were perpetual annuities. — Stokes v. 
Heron, 12 01. & F. 161. 

The testator^s daughter, if., died, and 
after her death he made a codicil to 
his will, dividing her annuity be- 
tween his two surviving children, 
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but in other respects confirming the 
will. His wife's mother having died, 
he made a second codicil, in these 
words : " And in case my son William 
shall die without leaving issue male 
lawfully begotten, my will is, that 
after the decease of my wife and my 
daughter, J. Z., my remaininff pro- 
perty shall then be equally divided 
between two relatives named in the 
codicU, and their children "* : 

Held, that these codicils did not alter 
the nature of the annuities given by 
the will to Julia LouiacL — Stoka v. 
Heron, 12 OL & F. 161. 

Where a will clearly establishes a per- 
petual annuity, the estate in the 
annuity cannot be restricted by a 
codicil to a life estate; unless the 
expressions there used are clear and 
undoubted. — Id. 

SembU^ that the rule in WUcP^ case 
(6 Bep. 17), that if A. devises his 
lands to B,^ and to his children or 
isBue, and he hath not any iasue at 
the time of the devise, the same is 
an estate tail, ia applicable to per- 
sonalty. — Id. 

59. Machinery— Heir. — In the absence of 
any disposition by the absolute 
owner of land of machinery erected 
by him upon and afi&xed to the free- 
hold, it wQl go to the heir as part of 
the real estate.— i^twAer v. Dickson, 
12 CL & F. 312. 

If the corpus of such machinery belongs 
to the neir, all that belongs to that 
madiinery, although more or less 
capable of being detached from it, 
and more or less capable of being 
used in such detached state, must 
also be considered as belonging to 
the heir. — Id. 

No distinction arises in the application 
of this rule, from the circumstance 
that the land did not descend to, but 
was purchased by the owner. — Id, 

69. Hdr-Neaa of Kin^Semoteness.^K tes- 
tator being entitled to leasehold pre- 
mises for terms of years, bequeattied 
them to trustees, in trust to permit 
his grandson, B.^ to take the profits 
thereof during his life, and after his 
decease to permit such person who 
for the time being would take by 
descent, as heir male of the body of 
the saia ^., his graadsoDi to take 


Will — continued. 

the profits thereof until some such 
person should attain the age of 21 
years, and then to 'convey the same 
to such person so attaining that age, 
his executors, administrators, and 
assigns ; but if no such person snould 
live to attain the age of 21, then in 
trust to permit such person and per- 
sons successively, who, for tiie time 
being, would take by descent, as 
heirs male of the body of the testa- 
tor's son (father of ^.), to take ^e 
profits of the same leasehold pre- 
mises until one of them diould 
attain the age of 21, and then to 
convey the same to such heir male 
first attaining that age, his executors, 
administrators, and assigns. At the 
death of B. the grandson, his son 
and heir, A., had attained me age of 
21 : he entered into possession of 
the leasehold premises. Upon a bill 
filed against him by the next of kin 
of the testator: 

Held, that A. had not a good title to 
the leaseholds ; that the bequest to 
the heir male of the grandson attain- 
ing 21 was void for remoteness ; and, 
therefore, that the next of kin of 
the testator at his death became en* 
titled to their distributive shares of 
the property on the death of the 
grandson.— Dimaonnon (Viscount) v. 
* Smiih, 12 CL & JP. 546. 

Bee WilUams v. Leuns, 6 H. L. 
Cas. 1013 ; Evers v. Challis, 7 H. L. 
Gas. 542 ; Christie r. Gosling, L. B., 
1 H. L., 284. 

60. ^^Survwnng.^ — A testator, after various 
bequests, gave to his wife for her 
Hf e only, all his remaining estates 
and also gave her all his capital in 
trade, with three-quarters of the 
profits arising therefrom for her life ; 
but nevertheless in trust, at her 
death, for his then surviving child- 
ren, share and share alike, ^ indepen- 
dent of the rental of his said 
estates, which he gave and be- 
queathed to his ^surviving female 
cnildren,* to be paid to them as ho 
directed. The testator tiien pro- 
ceeded thus : ** On the decease of any 
of these children, should they die 
without issue law^Uy begotten, that 
share to fall to the rest, and so on 
to the last female chUd ; but should 
they marry and h%ye children, then 
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. their ahare to go to the said child or 
children, and from my last female 
child to the males of my body law- 
fully begotten, with the same re- 
strictionB as before expressed, and to 
the heirs and assiflns of tiie last 
of them.** One of the testator's 
daughters, after his death, married, 
and died in the lifetime of his widow 
leaving children : 

Held, that such children did not take 
any interest under the will, the word 
** sunriving** having reference to the 
death of the testator's widow, and 
not to his own. — Wordsworth v. 
Traoc{,lH.L.Oa8.129. 

61. "FouR^ Son." — In construing a will, 

the words ** younger son,*' used by 
the testator in a proviso for the 
shifting, in certain events, of an 
estate thereby devised, are to be 
taken in their plain and ordinary 
sense, as meaning *' jronnger in order 
of birth,*' unless it satisfactorilv 
appears from other parts of the wiU 
that thev were used hythe testator 
in another sense. — Witbraham v. 
ScarUbrick, 1 H. L. Gas. 167. 

62. ** TaUMakr—A tesUtor devisedfree- 

hold estates to trustees, in trust to 
settle and convey them to the use 
of O, E. for life, with remainder to 
his issue in tail male, in strict settle- 
ments ; in default of such issue the 
estates to go over. O. E. had no 
son, but had several daughters all 
bom after the testator's death : 

Held, that the words in " tail male ** 
were descriptive, not of the issue, 
but of the interest thev were to 
take, and that the daughters were 
entitled to take, under the limitation 
in remainder, as tenants in common. 
^Treoor v. TVewr, 1 H. L. Gas. 
239. 

63. LegaeUi — Uncerlamiy. — A testator 

^ve to his executors beneficially, 
m equal proportions, all his pro- 
perty which he mignt not dispose 
of, subject to his debts and anv 
bequests which he might afterwards 
make. He afterwards made a codi- 
cil in these words : " In a codicil to 
my will, I gave to the Corporation 
of QUmouter, 140,000/. In this I 
wish my executors would give 
60,000/. more to them for the same 
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purpose as I have before named. I 
would also give my friends, &&** (se- 
veral were named with large Vm- 
cies), '* and I confirm all other be- 
quests, and give the rest of mj pro- 
perty to the executors for their own 
mterest." No other codicil was pro- 
duced : 

Held (affirming a decree of the Court 
of Chancery on a bill filed b^ the 
Corporation of Gloucester, claiming 
tiie two legacies), that the purpose 
of both the legacies must be held to 
be the same, and that both failed 
for uncertainty of purpose. — Cbr- 
poroHon of GUmeetUr v. (MonL 1 
H.L.Cas.273. 

See Attorney Chneral v. Deaan of 
Windsor, 8 H. L. Cas. 369. 
64. Accumulation — Eanoieness — Debts ctnd 
Legacies—Personal Instate, — ^A testa- 
tor after devising and bequeathing 
all his real and personal estates to 
trustees, on trust, from time to time 
to receive the rents and profits, and 
therewith to pay various legacies 
and annuities, oirected that they 
should invest the surplus rents ana 
profits at interest, and suffer the 
same to accumulate, and he declared 
that tiiey should stand seised of hia 
said trust estate and the accumula- 
tions upon trust, that when and as 
soon as any son of either of his 
nephews. A, and B., should have 
attained the age of 25 years, a valu- 
ation of his said trust estate should 
be made, and that the si^e should 
then be divided into as many equal 
lots as there should be sons of his 
said nephews then living, and thence- 
forth separate accounts should be 
kept of the respective portions ; and 
that each of his said nephews' sons 
when and as they should respeo- 
tivelv arrive at the age of 25 years, 
should choose one of such portions 
as the share to be allotted to him 
and his children, and that thence- 
forth the said portion or share should 
be held by trustees, upon trust for 
the person so selecting the same for 
his life, and after his decease upon 
trust, as to one eqbal moiety, for his 
eldest son, and his heirs, executozB, 
&c., and as to the other moiety for 
the rest of his children, and their 
heirs, executors, &c., in equal pro- 
portions, and if but one childf 
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both moieties for raoh child abso- 
lutely ; but if any or either of his 
said nephews* sons should die under 
their respective ages of 25 years, or 
having attained that age, ithould af- 
terwards die without leaving issue, 
the share or shares intended for the 
person or persons so dying should 
go to the others and other of the 
said nephews* sons ; and if all but 
one should die without leaving issue, 
the trustees should stand seirod and 
possessed of the whole trust estate, 
u trust for such one surviving 
nephew's son for his life, and for his 
children and child as aforesaid ; but 
if all the testator's said nephews* 
sons should depart this life without 
leaving issue, then upon trust for 
such person as should at that time 
be the testator's heir. At the time 
of the testator's death, A. and B. 
had several sons living, and B, had 
another son bom afterwards : 

Held, upon the construction of the 
will, uiat the trusts for accumu- 
lation and division of the property 
comprised all the sons of the ne- 
phews who should be living when 
the first of them should attain 25 ; 
and as the son who diould first at- 
tain that age might not be bom 
until after the testator's death, the 
gifts were too remote, and therefore 
void ; and the testator's real estates 
upon his death became vested in his 
heir: 

Held, secondly, that under a bequest 
of real and personal estates, upon 
trast to receive the rents and profits, 
and to pay legacies and annuities, 
and vest the surplus rents, &c., for 
other purposes, the personal estate 
is the primary fund liable to the 
payments, there being no direction 
to discharge it or to sell the real 
estate, so as to constitute a mixed 
fund.— ^oti^toft T. BoughUm, 1 H. 
L. Gas. 406. 

65. Mfftning of Words of DucrvfUon — 
Evidence, — ^A testator, who described 
himself as of *' Ashford Hall, in the 
county of Salop^ devised ''all my 
estate in Shropihire called Aal^ord 
Han " to trustees for sale : 

Held, that this description was not 
confined to the mansion house, pro- 
perly so called, and the lands imme- 
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diately adjoining, but extended to 
such other lands, in Shropshire as he 
possessed at the time of making his 
inXL—RicheUi v. Turguand, 1 H. L. 
Gas. 472. 

Held, also, that the Gourt of Equity, 
in a suit to enforce the trusts of 
the will, might receive parol evi- 
dence to show what the testator had 
been accustomed to consider the 
Ashford Hall estate.— JdL 

66. Chattels^Grandson.'—A testator after 
devising real estates to trastees to 
the use of J. D, P. for life, re- 
mainder to his first and other sons 
in taO male, with like remainders to 
J. D. P. to receive the profits for 
his life ; and from his decease to 
permit each of the several other 
persons to whom an estate for life 
m the real estates was before limited, 
as each of them should become 
seised of the said real estates under 
the aforesaid limitations, to receive 
the rents and profits thereof for his 
and their life and lives respectively : 
and from and after the aecease of 
the last of the said tenants for life 
as should become seised in manner 
aforesaid, or if none of them should 
so become seised, then from the de- 
cease of the said J. D, P., upon 
trust, to assisn and convey the chat- 
tels '' to su<£ person or persons as 
should then become seised of the 
said real estates under any of the 
limitations aforesaid " : 

Held, that the chattels vested in an 
in£uit grandson of J, D. P., who 
was tenant in tail of the real estates 
at J. D. P.'s death, and not in his 
eldest son, a prior tenant in tail, 
who died in «/. D. P.'s lifetime.— 
PoU$ V. PoU$^ 1 H. L. Gas. 671. 

^1, Meaning of Words --Cbniext'-' Evi- 
dence. — ^A testator devised his real 
estates in trust for *' the second son of 
Edward WeUy of Lulujorth,'' for life, 
with remainders to his sons succes- 
sively in tail male, with like remain- 
ders to the third and other sons (ex- 
cept the eldest) of the said Edward 
WeldBxtd their sons ; with remainders 
to the first and other sons of each 
brother (except the eldest brother) of 
the said Edward ^eiti successively 
in tail male; wilh like remainders to 


368 


DIGESTED INDEX. 


WiLX/^continued, 

the second and other flona (except 
the eldest), of Lady Stourton^ *' one of 
the sisters of the said Edward Weld." 
There was not, at the date of the 
will or death of the testator, any 
such person as Edvoard Weld otLul- 
vKftih; but it appeared from evi- 
dence received as to the state of the 
Weld family, that Jo8a>h Weld was 
the then possessor of Luhoorth, t^at 
he had an eldest brother living, and 
had an eldest son named Eklward 
Jogeph (conunonly called Eldward)^ 
and a second son named ThomaSy both 
unmarried ; and that he was himself 
the brother of Lady Stamton : 

Held, that all the descriptions of the 
unnamed devisee, taken with the 
context of the will, and the evidence 
of the state of the WM family, 
clearly designated Thomat the second 
son of JoBcph Weldy and that he 
was entitled, as tenant for life, in 
possession, to the devised estates. — 
CamauB (Lard) v. BbmdeU. 1 H. L. 
Gas. 77a 

See Drake ▼. Drake. 8 H. L. Gas. 
172. 

68. ColUge^-Ckurch^EdueaHon—C^-prea. 
— ^A testator, bom in Scotland^ and 
educated at Glasgow College, by his 
will, dated in 1677, when he was 
resident in England, where he died 
in 1679, gave the residue of his 
estate to trustees for the main- 
tenance and education, at the Uni- 
yersitv of Oxford, of scholars bom 
and educated in Scotland, who should 
have spent a certain time as students 
at 6r2(M^ou7 College ; and he declared 
it to be his will that every such 
scholar should, upon his admission 
at Oxford, execute a bond condi- 
tioned for payment of 500/. to the 
college if he should not enter into 
holy orders, and if he should accept 
any spiritual promotion, benefice, or 
other preferment in England or 
Wales, it being the testator*8 will 
that every such scholar should return 
to Scotland, there to be preferred 
and advanced as his capacity should 
deserve, but in no case to come back 
into Englcmd, nor to go into any 
other place, but only into Scotland, 
for his preferment. Glasgow College 
was Presbyterian, while the testator 
was a student there, but Episoopa- 
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Man at the dates of his will, and of 
his death; soon after which Pres- 
byterianism became by law the 
established form of Church govern- 
ment in ScoUand, and has so con- 
tinued, the Protestant Episcopal 
Church being always tolerated, and 
recently recognised by law, but not 
endowed. In 1693, a decree was 
made establishiug this charity, and 
thereby it was declared that Baliol 
CoUe^ diould receive the testator*8 
exhibitioners, according to the con- • 
dition of his will ; and directions 
were given as to the number of 
students, and their stipends, &a, but 
no scheme was directed. This de- 
cree was adopted by Lord Hardwicke 
in 1744, and a decree was then made 
directing a scheme for the admini- 
stration of the charity cy-pres, it 
being impossible to carry the testa- 
tor*s intentions strictly into effect. 
The scheme was confirmed by a 
decree of Lord Henley in 1759, with 
certain variations as to increasinff 
the number of exhibitioners and 
their stipends. Under these decreea, 
students had been admitted for 
many years at Baliol College from 
Glasgow College, without resard to 
their destination for holy orders, or 
their return to Scotlana. Upon au 
information filed in 1845, at the 
relation of members of the Pro- 
testant Episcopal Church in Scotkmdy 
a decree was made, directing the 
Master to inquire whether the scheme 
sanctioned by the former decrees, 
and according to which the charity 
had been administered, could be 
varied, so as to make it more effec- 
tually conducive to the supply of 
the present Protestant Episcopal 
Church in Scotland with competent 
clergymen, being natives of Sa^and^ 
and educated at Glasgow and Oxford; 
and in making such inquiry the 
Master was to have regard to the 
said will, and to the circumstance 
that at its date the Established 
Church of Scotland was Episcopal, 
and is now Presbyterian : 

Held, that the proposed inquiry con- 
templated a new scheme, inconsistent 
with that under which tiie charity 
had been administered for more 
than a century, as near to the tcsta- 
tor*8 intentioiifi as was practicable ; 
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and thai the propose d atter&ftaon of 
it was not warranted faj any altera- 
tion in the state of the law and 
cfamch in ScoUand. — Ogicen nf Glas- 
gow College t. The Attormeg GmeraL, 
1 EL L. Gaa. 800. 

€9. TkM PawU—EIerlinfL-^R. P., being 
entitled toone-tfaird share of real and 
personal estates, settled snch share 
npon her marriage, with power of ap- 
pointment to herself (in events that 
happened), over one-thiid part there- 
of, bjdeed or wiU, and over the other 
two-third parts bj will, subject to 
the husband's life interest tiieretn, 
and in default of issue of the mar- 
riage. R. P., becoming entitled to 
a moiety of another third share of 
the same estates, settled to snch uses 
as she should appoint, subject to 
the husband's life interest. There 
was one child of the marriage. R. P., 
by her will devised, bequeathed, and 
appointed " all that one-third part 
of her real and personal estates, over 
which she had a diqKwing power," 
upon trust, immediately after her 
death, to raise a sum of 500^ ; and 
as to the residue of the said one- 
third part, and the remaining two- 
third parts, she gave the same to 
her husband for life, remainder to 
her infant son and his heirs ; but in 
case he should die under 21, without 
issue, she directed the residue of the 
said one-t)iiid part to be sold, for 
payment of an annuity and legacies 
given by her will ; the annuity to be 
payable upon the son's death, and the 
legacies, as soon as the said one-third 
part could be sold ; and as to the 
remaining two-third parts, subject 
to her husband's life interest, she 
gave and appointed them to her 
sister absolutely. The son survived 
the testatrix, and died under 21 
without issue : 
Held, that the appointment of the 
" one- third part for payment of 
the annuity and legacies extended 
only to one-ninth of R. P.'s original 
third share, and to one-third of tiie 
moiety of the other third share; 
that the annuity and legacies be- 
came pavable at the death of the 
son, with interest on the legacies 
from that time ; that the wiU did 
not affect the husband's rights under 
the settlement, and no case of elec- 
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tkm was raised against him. — Sawtrd 
T. U-Doimta, 2 R. L. Gas. 8a. 

70. Eldeti Sarrirmg Son — ResidmB. — A 

testatrix gave to the eldest son of her 
daught^ E'iza^ and of her husband 
E. £., who should be living at the 
time of her decease, ten guineas, add- 
ing that she left him no laiger sum 
bemuse he would have a handsome 
provision from the estate of her late 
husband, and of his own father (who 
was still alive). And she gave the 
residue of her property to her exe- 
cutors upon trust, as to one moiety 
thereof, to pay and divide the same 
unto and amongst all the children 
of her daughter ElizOy who were 
then in being or should be thereafter 
bom, except her eldest son, or such 
of her sons as should, by tiie death 
of an elder brother, become an 
eldest son, equally to be divided 
amongst them, and the survivors or 
survivor, when the voungest should 
arrive at the age of 21 vears. At 
the death of the testatrix, her daugh- 
ter ElijM had five children, and the 
eldest son was provided for from 
the estates in the will mentioned, 
and he received the ten guineas, but 
died without issue, before the 
youngest child attained 21. The 
second, who then became an eldest 
son, did not succeed to the provi- 
sioiis which had been made for an 
eldest son : 

Held, notwithstanding, that he, being 
the eldest son at the time the 
youngest of the children attained 
21, was excluded from any share in 
the moiety of the residue. — Livtifg 
T. Lwesey, 2 H. L. Gas. 419. 

71. Estate Tail—Implied Remainder,— II 

devise of lands m trust for J, ^., a 
reputed son, for his life, and, after 
his decease, for and to his first and 
every other son successively in tail 
male, and in default of such issue to 
his daughter or daughters, to hold 
to them, if more than one, and their 
heirs, as tenants in common ; and, 
in default of issue of the said «/. B,^ 
to and for the testator's heirs : 
Held, that J, B. took only an estate 
for life, and that no remainder in 
tail could be implied after the limi- 
tation to the daughters.— ^iiiiMr r. 
Tucker, 3 H. L. Gas. 106. 
Aa 
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72. Tru9Ue8^Di9erttian — AnnaUy. — A 
testator, after making certain apeoifio 
beqaestB, proceeded aa follows: — 
** I give and bequeath to my tmstees 
hereinafter named, so mnch of my 
personal estate and eifects as, at the 
time of my decease, shall produce 
the clear annual income of 1500/. ; 
and I direct that the same shall be 
selected and appropriated and set 
apart, as soon as may be, &c., by my 
said trustees, in their uncontrolled 
discretion, upon trust to pay** to 
his wife the dividends during her life 
or widowhood, and after her death 
or second marriage, the same was to 
become part of his residuary per- 
sonal estate. He directed tiaat if 
the annual produce so appropriated 
should be mcreased or roduced in 
amount, his wife was to receiye the 
increased or reduced dividends, as 
the case might be, in lieu of those 
before directed to be paid to her. 
The trustees were fully empowered 
at their discretion to permit the per- 
sonal estate to continue on the same 
securities as at the time of his de- 
cease, or to sell and re-invest, as the 
testator himself might do. Some of 
the foreign funds ceased to pay any 
dividends, and the trustees refused 
to exercise their discretion as to 
altering the investments, but sub- 
Initted to act as the Court should 
direct. The Court refused to ex- 
ercise the discretion vested in the 
trustees ; but, acting on its general 
rule in such matters, as the testator 
had not expressed a different inten- 
tion, directed the annuity to be 
raised by the purchase of an ade- 

auate sum in Consols, and ordered 
3e Master to inquire, having regard 
to the interests of other parties 
under the will, what investments 
must be called in to effect this ob- 
ject : 
field, that the decree thus made wsa 
correct. — Prendergcut v. Prendergast. 
S H. L. Cas. 195. 

73. Execuior—ReMue,'^ A ioBUtoT de- 
vised ** all my estate, both real and 
personal, to E. E., his executors, ad- 
ministrators, and assigns, to and for 
the several uses, intents, and pur- 
poses following, that is to say f and 
then, after speSfying various objects 
of his bounty, appointed ^ the said 
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£. ^. executor of this my last will 
and testament.*' The trusts of the 
will did not exhaust the estate : 

Held, affirming a decree of Lord Chan- 
cellor CotUnham^ that E, Kdid not 
become entitled to the residuary per- 
Bonal estate for his own benefit, but 
was a trustee thereof for the widow 
and next of kin of the testator, ac- 
cording to the Statute of Distribu- 
tions. (Dawson v. Clark, 18 Ves. 247, 
affirmed.)— £/2cacXr v. Mmd, 3H. L. 
Cas. 492. 

The rule in such case is, that where 
there appears a ^ plain implication 
or strong presumption,** that the 
testator by nanung an executor 
meant only to give the office of 
executor, and not the beneficial in- 
terest, the person named shall be 
considered a trustee for the next of 
kin of the undisposed surplus. — Id, 

74. CbnoenkmqfEiiaie^'^AteKtaiofrmade 
a will in the follownig form : 
^* Whereas I am seised in fee 
simple of divers freehold manors, 
or reputed manors, messuages, 
lands, tenements, rents, and here- 
ditaments, situate, &c., and of a lease- 
hold estate in &c., and also of a 
copyhold estate, situate, ^c, and 
also of freehold estates in &c., and 
of large sums in the funds of Eng- 
land ; now I do hereby give and de- 
vise, after my just debts and funeral 
expenses and legacies are paid, 
which I order to t^ paid out of my 
personal estate, all my estates in the 
funds of England and all my said 
manors, &c.,** unto three persons in 
succession, and their sons succes- 
sively in tail male, in strict settle- 
ment, **and for default of such 
issue, I give and devise the same to 
my own right heirs for ever." He 
then gave his trustees a power, with 
the consent of the person who 
might be in possession, to lay out his 
personal estate in the purchsse of 
freeholds, &c, and to settle the 
same when puxtshased to such uses 
as were declared of his " manors, or 
reputed manors, messuages, lands, 
tenements, rents, her^itaments, 
and premises, devised by this my 
wiU as shall be then existing un- 
determined, or capable of taking 
effect, &c., to &0., for no other 
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wtate, nae, trost, or purpose what- 
soever:" 

fiddf firsi, that the power to tmstees 
to coiiTert personalty into realty 
did not operate as an absolute con- 
▼ersioa ; but, secondly, that, on the 
face of the will, it was the intention 
of the testator to make the two 
funds a blended property, and to 
give them the character of real 
estate, and to make both properties 
go together, and to give both to 
persons expressly designated ; and 
that such intention did not cease 
with the faflure of issue male under 
the limitations, so as to make the 
real estate afterwards go in one 
way, and the personal estate in 
another.— Z>0 Beaucoir v. De Beau- 
wnr, 3 H. L. Gas. 524. 

75. QmdUumJSubMquefU^PuhlicPolicy.— 
The Earl of BridgewtUer, by hia will, 
devised very large real estates to 
trustees, to make a settlement ac- 
cording to the limitations mentioned 
in the will. One of these limiUtions 
was "to Lord Alford for and during 
the term of 99 years, if he shall so 
long live;" remainder to trustees 
during his life to preserve contin- 
gent remainders ; remainder to the 
use of the heirs male of his body, 
with remainder, in default of such 
issue, to the use of C H, C. for the 
term of 99 jean, it he shall so long 
live ;" remainder to trustees to pre- 
serve contingent remainders ; " re- 
mainder to we use of the heirs male 
of the .body of C. H. C, subject, 
nevertheless, as to the several uses 
and estates so to be limited to Lord 
Alford and C. H, C, and to the trus- 
tees during their respective lives, 
and to the heirs mtiie of their re- 
spective bodies, to the several provi- 
soes for the determination thereof 
hereinafter contained." The testa- 
tor then declared, " that in the set- 
tlement to be made pursuant to this 
my will, my said estates are not to 
be limited successively to the use of 
the first and other sons of Lord 
Al/orti^ or (7. H. C, in tail male, but 
to the heirs male of their respective 
bodies, in the words of this my will, it 
being my intention that the vesting 
of my estates in the heirs male of 
their respective bodies shall be 
Buiq)ended during the lives of the 
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said Lord Afford and C. // C. 
respectively." Thetestator then pro* 
vided that everv person en* 
titled under his will, or the settle- 
ment thereby to be made, should 
take and use the surname and arms 
of EgerUm only, and slioald •** apply 
for and use his utmost endeavour to 
obtain his Sdaiesty's license to sanc- 
tion the same," and that every per- 
son thus entitled neglecting so to 
do^ the estate limited to such person 
should thereupon cease, determine, 
and be void. The tesUtor likewise 

Srovided, " that if Lord il{^oiti shall 
ie without having acquired the 
title of Duke or Marquis of Bridgt- 
water to him and the heir males of 
his bodv, then, and in such case, the 
use and estate hereinbefore directed 
to be limited to the heirs maJe of 
his body shall cease and be absolutely 
void." There was a similar proviso 
as to Lord Alford acquiring such 
title within five years after ha 
should succeed to be Earl BroumlouL 
in which case the testator directed 
that the estate limited, &c. (as be- 
fore) "shall thenceforth cease and 
be absolutely void ; and my real 
estates hereinbefore devised shall 
thereupon go over and be enjoyed 
according to the subsequent uses 
and limitations declared and directed 
bv this my will, as if the said Lord 
Alford were actually dead without 
issue male." Lord Alford entered 
into possession of the estates, but 
died, without acquiring either of the 
titles, leaving an heir male : 
Held, that the estate thus created in 
favour of Lord ^(^orcTs heirs male 
was not affected b^ the proviso, 
which was a condition subsequent, 
and which was void, as being against 
public policy, and therefore that 
the eldest son of Lord Alford was 
entitled to the estates as heir male 
under the limitation. — Egerton t. 
Brownlow (Earl), 4 H. L. Gas. 1. 

76. ConUngeney—Lwing at her Deaih.--^ 
M, D, devised certain estates to his 
nephew. Sir J. JET., Bart., for life, and 
after his decease, to his second son 
and his heirs male, and in default, 
&C., to the thira son and his 
heirs male, and so on, with a pro- 
viso that if the baronetcy should 
come to or descend to the second 
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son of Sir J. JEJ., the estate shonld to 
over to the next in Buccession. P. 
•/., the father of Lady E,, by a will 
made subseqaently to that of M, D., 
devised his estates to his daughter, 
Lady E. for life, then to her eldest 
son for life, and his heirs, &c., and 
for default, &c., to the second son of 
Lady E. for life, and to his heirs 
('^in case he shsdl not become or 
shfdl not continue seised of the real 
estates of M. D. by virtue of his 

will ")» *"*d ^ *^® **^"^ ^^^ ^^^"^ 
other son of Lady E,, subject to the 
like conditions. »* Provided always, 
that if it shall happen that my said 
daughter shall have no issue male of 
her body living at her death, or no 
such issue male as shall be entitled, 
by the true meaning of this mj wilL 
to my real estates hereby bmited 
and settled as aforesaid, then and in 
either of those cases, I devise all my 
said real estates, subject respectively 
as aforesaid, to all the daughters (if 
more than one) of the body of my 
said dauffhter, who shall be living at 
her death, as tenants in common, 
and their heirs, &o.," with cross re- 
mainders among wem ; ^*and if 
there should be but one such 
daughter living at my said daugh- 
ter's decease, and no issue^ of any 
other such daughter then in being, 
then to such only surviving daughter 
and her heirs.*" At the time of the 
death of Lady E, there were two sons 
and several daughters living; both 
sons afterwards died without issue : 
Held, that the daughters of Lady E, 
did not take any estate under the 
limitations of the will of P. J., for 
that the words, " livinc at her death," 
applied to both branches of the pro- 
viso, and that the contingency on 
which the daughters were to become 
entitled determined at the death of 
their mother.— £cfen v. TTi&on, 4 H. 
L. Cas. 257. 

See CoUmam v. CoUmam^ L.B., 
3 H. L. 121. 


77. AddUhnal Legacies — Premmption — 
Sub8tiiuU(m.^A testator gave by his 
•will " To my natural or reputed 
daughter, M, S., 2000 1, for her own 
sole and separate use, the interest 
thereof, at 5 per cent, to be expended 
on her education,'' and entrusted 
the care and diarge of her to his 
brother. In a codicil, executed five 
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years afterwards, he said, ^ I add 
3000 Z. to the 2000/. to which M,S, 
is entitled under my will, by which 
she becomes entitled to 5000 IT In 
about a year afterwards, and about 
10 days liefore his death, he made a 
farther codicil, in which he said 
" Not having time to alter my will, 
'^ ' and to guard against anv risk, I 
hereby charge the whole ox my es- 
tates and property in the funds with 
the sum of 20,000/. for my daughter 
M, D, ;" in this instance giving her 
his own name, as if she was a Inti- 
mate daughter : 

Held, affirming the decree of the Court 
below, that there were circumstances 
here to rebut the prima facie pre- 
sumption in favour of 'the last 
legacy being treated as additional, 
and that it was only substituted fofr 
the sums previously given. — Russell 
V. Dickson, 4 H. L. Cas. 293. 

78. Enlarging Estate. — ^Where an estate 
for life is given by clear words, the 
mere imposition of a charge on the 
tenant for life will not have the 
effect of enlarging the estate. — East 
v. Twuford, 4 H. L. Cas. 517. 

79. Estate for Life or Tail— Executors-^ 
Trust—'' Interest''— ^ Son"*— "^ Grand- 
tfon."— A testator, by a will written 
on the pages of a small note book, 
divided his property into three 
classes, marked No. 1, No. 2, No. 3. 
He devised these classes of property 
to persons designated by letters. The 
order of "succession" was marked 
in one page (54) of his will. This 
page contained the words, "The 
eldest and other sons to inherit be- 
fore the next letter." The persons 
designated by the letters were all 
named in a card, which was referred 
to in the will, and which card was, 
with the will, admitted to probate. 
K , was the testator's wife, to whom 
was given an estate for life in all 
the classes of the property. The 
will required implicit obedience to 
certain orders of the testator on the 
part of " the individual first to in- 
herit after K. ;" and if not, " the 
property aforesaid, set down and 
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particularised in No. 1, to so to . 
if not to L,y and afterwards to his 
eldest lawfully begotten son, &c." 
There were similar expressions with 
regard to K and O. The card 


DIGESTED INDEX. 


373 


Wi LL — conlinited. 

showed that these two letters were 
intended for the eldest sons of two 
nephews, but who were then nnbom. 
The property No. 1 consisted of 
▼ery large sums in stock, which the 
trustees of the will were to invest 
in the purchase of real estate ; and 
in page 54, L. was named as the 
person to take No. 1 after the life 
estate of K. A grandson was " to 
inherit before the next named in the 
entail, or any one of his sons.*' Glass 
Na 2 consisted of a small estate in 
land, and by page 54, 0. was, as to 
that, to succeed to J^., and the estate 
there given to 0. was expressly a 
life estate, with remainder to his 
eldest and other sons in tail male ; 
and it was there also said, ** a grand- 
son legitimate shall inherit before a 
younger son." Class No. 3 consisted 
of certain estates in Suffolk; the 
Succession" there was (pa^e 54) 


"first to jr., then to 4f.,'^ and 
the devise (page 47), was " first to 
Jr., and then to 3f., and afterwards 
to his eldest legitimate son, and then 
to hiB other legitimate sons in order 
of primogeniture, provided, but not 
else, the eldest have no issue male ; 
if he have, it will go to him, and so 
on to the other sons in like manner. 
After the decease of K,^ 1 repeat, I 
bequeath all the property aforesaid 
to M. and his heirs male, in the 
manner aforesaid, as in the case of 
L., &c., at page 2, and I mean and 
X order that tms mode shall prevail 
throughout the whole entail, under 
precisely the same injunctions :" 

Held, that taking all the parts of the 
will together, L, only took a life 
estate in No. 1, with remainder to 
his eldest and other sons in tail male. 
East V. 7\osfordy 4 H. L. Cas. 617. 

Held also, that this was not an exe- 
cutory trust. — Id, 

80. Mistakes of Name.--Residue.'-'A tes- 
tatrix who, without professional 
assistance, made her own will, named 
Robert John M, (the eldest son of 
her brother) her executor. She then 
created two annuities, of 501, each, 
in favour of two persons, and made 
a gift to a third, but in terms which 
left it doubtful whether the gift 
was of that specific sum, or of an 
annuity to that amount : she then 
proceeded thus : " My dear nephew, 
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John Henry M. of ZT., surgeon, but 
late of Cakoit HaUj the above be- 

a nests to fall into his hands, and 
biould he not marry, to be divided 
equally between Samuel M.^ John 
if., and Mary D." (formerly Mary 
Margaret il/., but then a married 
woman), "all of them late of Calcott 
Hall^ must each receive 50/., the 
residue to fall into my above-named 
executor's bauds.*' There was a 
son, Thomas^ born between Samuel 
and Mary^ but there was no son 
named only John ; the second 
nephew, John Henry^ died unmar- 
ried ; the others survived him : 

Held, affirming a decision of the Mas- 
ter of the Bolls, and Lord Justice 
Turner (Lord Justice Knight Bruce 
having dOssented), that Thomas was 
not entitled to any share of the resi- 
due. — MostynY.Juostyn. 5 H. L. Cas. 
155. 

81. Annuities — Charge on Real Estate, — 
Copyholds. — Interest on Debts, — A 
testator was in 1792 possessed of 
freehold lands, and of an equitable 
fee in a copyhold estate. He made 
a will, by which he subjected the 
whole of his real estate in aid of his 
personalty to the payment of his 
debts, and, subject thereto, he gave 
all his "messuages, tenements, lands, 
hereditaments, and premises, with 
the buildings, mines, &c.,*' thereon 
and therein, over which he had a 
disposing power, to trustees, for 500 
years, out of the rents, &c., or by 
assignment, &o., of the term, to raise 
money to pay his debts and legacies, 
and, B±teit payment thereof, to apply 
the rents, &c., or the remainder of 
the estate, te the use of his grand- 
son, C, W, C, on his attaining 23, 
and to raise 1000 L te pay to his 
other grandson, i?. C, on his attaining 
23. And in order that these two 
grandsons might be properly edu- 
cated, the testator directed that the 
sum of 200 L, until C, W. C. should 
attain 23, and 100/. afterwards, and 
till R, C. should attain 23, should be 
annually raised for that purpose. By 
the custom of the manor the copy- 
holds which the testator possessed 
would descend to his customary heir 
or heirs, the tenure being gavelkind. 
The testator had not miuie any sur- 
render of them to the use of the 
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will. When he died, in 1799. his 
onlv daughter (the mother of C W. C. 
ana J?. (7.) was hia customary heir, 
and on her death they became her 
customary heirs : 

Held, that the testator^s copyhold in- 
terest did not pass by the will, but 
descended to his customary heir. — 
Torre t. Braume, 5 H. L. Cas. 555. 

The annuities created for the main- 
tenance of the grandsons had fallen 
into 


Held, that they were charged on the 
real estate itself, and not merely on 
the annual rents and profits.— /</. 

Held also, that the annuities did not 
carry interest. — Id. 

The suit to administer the will was 
instituted in 1800; a ^etkt many 
delays had taken place ; it is a rule 
of Equity to give interest where 
there has been unnecessary and 
vexatious delay ; but as the House 
could not attribute the delays in this 
case to any particular party in the 
suit, no interest was allowed. — Id, 

82. *< Nearest of Km of the Male Line''— 
** Capital PropeHyr-^A. testator di- 
rected that a certain ^rtion of his 
property should be invested, and 
the dividends, &c., paid among his 
brothers and sisters and their 
children ; that the residue should 
accumulate for 21 years after his 
death, at the end of which time the 
accumulated fund (to which the tes- 
tator gave the name of his ** capital 
property **) was to become the pro- 
perty of ** the then nearest of kin 
to myself in the male line in pre- 
ference to the female line.'* The 
*' inheritor " of this capital property 
was to assume the testator's sur- 
name, "if not of that surname," 
and was to " bear and use the arms, 
with the differences, which may have 
been at any time previous to my 
death assigned to me.** The testa- 
tor, in a memorandum, dated some 
time afterwards (and which was ad- 
mitted to proof as a codicil), di- 
rected that nis gold medal given for 
the capture of Jaoa^ should descend 
with **the patent of my armorial 
bearings to the inheritor of my 
capital property." The Crown, in 
consideration of the distinguished 
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services of the testator, had, be- 
tween the date of the will and of 
the codicil, made a grant of arms to 
the testator " and his descendants,^ 
and failing them, then (with the 
omission of emblazoninff the Java 
medal) ^ to be borne by we descend- 
ants OT his late &ther, with due and 
proper differences." At the date of 
the will and at the death of the 
testator he had two brothers and 
several sisters living. The two bro- 
thers (unmarried), the unmarried 
sisters, and two of the married sis- 
ters died within the 21 years, leaving 
one married sister and the sons and 
daughters of her married sisters and 
of herself surviving. ^., the son 
of a paternal unde of the testator, 
claimed the ** capital property" of 
the testator as being the only person 
who answered the description of ** the 
nearest of kin in the male line " : 

Held, that he was not entitled, the 
words of the will not restricting the 
gift to a male claiming through 
males. — Sayer v. Bradfy^ 5 H. L. 
Cas. 873. 

The married sister was held entitled 
to the ^ capital property." — Id, 

83. Charge ofDeUa^Devieee of Reed Ee- 

tate, — Where there is a general 
charge of debts, but no legal estate 
is given, the executors may have 
implied authority to convey the 
legal estate in order to raise the 
money to satisfy the charse; but 
where there is a devise of l^e legal 
estate to a particular person, and 
the estate is charged with pay- 
ment of debts Gt legacies, the money 
must be raised through the instru- 
mentality of the devisee, and he ia 
the only person that can make a 
legal title.— Cb^er v. Finch, 5 H. L. 
Cas. 905. 

84. Heir — Deoitee, — A bill to establish a 

will against an heir-at-law may be 
mentioned at the suit of a mere 
legal devisee of real estate not 
dutfged witii any duty or trust un- 
der the wilL — Colchugh v. Bqyte, 6 
H. L. Cas. 1. 

85. Undue Infhunkct, — Undue influence 

may exist in the form of bad com- 
panionship and bad example, and 
yet not be sufficient to invalidate a 
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will made iincler its operation. To 
be within the meaning of the mle 
of law, 8o as to produoe that effect, 
it must be an influence exercised by 
coercion or by fraud. But actual 
violence is not necessary to consti- 
tute coercion. Imacinary terrors 
may be sufficient for that purpose. — 
Boff$e V. Eossbaraughy 6 H. L. Cas. 2. 
In order to set aside the will of a per- 
son of sound mind, it must be shown 
that the circumstances under which 
it was executed are inconsistent with 
any hypothesis but that of undue 
influence, which cannot be presumed, 
but must be shown to hare been 
exercised, and exercised in relation 
to the will itself, and not merely to 
other transactions. — Id, 

86. Conitrudum^JEquUdble Remainder — 
Contmgenciee — ^ Die under 21 and 
vnlhoul Iseue^, — A testator who was 
possessed of two estates, S, and J7., 
devised them to trustees, to pay 
debts, legacies, and annuities ^ and 
subject to the trusts aforesaid, all 
the said premiaes hereinbefore de- 
vised shall be in trust for my grand- 
son Robert W, and the heirs of his 
body ; but in case he shall die under 
the age of 21 years, €md without 
issue, my estate at H, (subject to 
the trusts hereinbefore respectively 
declared), shall be in trust for my 
granddaughter Ann W, and the heirs 
of her body ; but in case she shall 
die under the age of 21 years, and 
without issue, the last mentioned 
premises shall be upon such and the 
same trusts as are hereinafter de- 
clared concerning my estate at 8. 
And I declare and direct, that if my 
said grandson Robert W. shall die 
under the age of 21 and without 
issue,** the trustees were to stand 
seised of S. on trust, to pay the 
rents and profits to the use of the 
testator's son Richard W^ and his 
wife, for life, ** and subject to the 
trusts hereinbefore thereof declared, 
the estates at /Sf. shall be in trust for" 
the family of 2>. in fee. The trus- 
tees were to raise during the mino- 
rity of Robert and Ann money for 
their maintenance. The grandson 
Robert W. attained 21, but died 
without issue ; the granddaughter 
Ann W. also attained 21, bat died 
without iflsoe: 
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Held, (Lord St, Leonardo disnentifnte), 
first, the words must be read in their 
ordinary sense as written. The first 
limitation over depended on the 
double event of Robert dying under 
21, and without issue, which not 
having happened, the limitation over 
did not taxe effect, but the estates 
descended to Richard^ the son and 
heir-at-law of the testator, and 
through him to Robert^ as his heir- 
at-law. — (rwy V. Fearaon^ 6 H. L. 
Gas. 61. 

Secondly. On Robert attaining 21, the 
equitable remainder in fee of the S, 
estate, limited to the Z>. family, took 
effect in possession ; but the ulti- 
mate limitation to that family only 
operated on the S.f but not on the 
J7. esUte.— /<;. 

Per Lord St. Leonards: First, the tes- 
tator did not intend to die intestate 
as to either of his estates. Achanse 
miffht be made in the Words of tno 
wifl to give effect to his real inten- 
tion. The first gift was in tail ; 
the limitation over depended on 
Robert dying without issue, and was 
p^ectly good as a remainder. — Id. 

The remainder in fee to the D, family, 
did not depend on the previous con- 
tinsencies taking effect ; but was an 
ultunate devise of all the testator's 
remaining interest in the estates, so 
as wholly to exclude his heir-at-law. 
—id. 

87. Mortmain.-' B, devised to ^. a piece 
of land in i^. ; B. then declared his 
denre to erect and endow almshouses 
in i^., and he empowered his trustees 
** so soon as land in N, shall have 
been legally dedicated to charitable 
uses ** by some other person, within 
12 months after hia decease, to pay 
to the trustees of the intended 
charity a sum of 60,000 /., to be 'de- 
voted to the purposes of tiie charity, 
but not to M applied to the pur- 
chase of lands for the same : 

Held, reversing the decision of the 
Master of the Rolls, tiiat this be- 
quest was not void under the Mort- 
main Ax^—PhUpoU V. St. Gtorgt'M 
HoepUal, 6 H. L. Gas. 338. 

As there was no question of constnie- 
tion occasioned by the obscurity of 
the will itself, theoosta were ordered 
aa4 
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to come out of the fund bequeathed. 
-^PhilpoU T. St, George's Hospital, 
6H.L.Ca8.d38. 

88. ''Survunng "-" OtAcr''— " Such Issue,'' 
— Where there is. in a will, a gift to 
two designated deYisees, as tenants 
in common in tail, and if either 
should die without issue, then to the 
"surviving** devisee, that word must 
be taken to mean '* other."— iSmi^ 
T. Osborne, 6 H. L. Cas. 375. 

0., in anticipation of marriage, exe- 
cuted a settlement, which recited 
that " whereas 0. is entitled to a con- 
tingent remainder on failure of the 
issue of Cr. C, party hereto, in the 
town and lands of S., and in certain 
tenements in TT., subject only to 
such powers over the same as shall 
appear to be vested in G. C, under 
and by virtue of the last will of T, 
r.,*' and it went on to covenant, 
that when and so soon as " the said 
remainder" should become vested in 
0. in possession, he would then con- 
vey the property to the uses of the 
settlement. By the will of T. C, 
both these properties were devised 
to G, C for life, remainder to his 
first and other sons in tail, remain- 
der to the testator^s daughters, 
Elizabeth and Frances, as tenants 
in common in tail, and if either 
daughter should die without issue, 
then "to the use of my surviving 
daughter and the heirs of her body 
lawfully issuing, and in default of 
such issue, to my own right heirs.** 
G, C died unmarried, and the lands 
of S, and TT. descended to the two 
daughters (one of whom was 0.*8 
mother) as tenants in common. 
The two sisters executed disentail- 
ing deeds as to S., but not as to W,, 
and soon afterwards 0.*s mother 
died intestate, and her property de- 
scended to 0., her son, tne cove- 
nantor. The other sister by will 
glive all her property to 0., her ne- 
phew, subject to certain annuities 
* and legacies : 

Held, that as to the lands at S,, the 
entail of which had been barred, 
and which had not descended to 0, 
under the will of T. C, this cove- 
nant did not take effect ; but it did 
take effect as to the lands at W,, for 
the word "surviving ** in the will of 
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7*. C, must be construed to mean 
" other,'* and the words " such issue " 
included the issue of both daughters, 
and therefore 0. succeeded to both 
moieties of tiiat estate as tenant in 
tail under the wiD.— iSmitt v. Os- 
borne, 6 H. L. Cas. 375. 

89. Charge-— Deficiency, —X testator di- 
rected his brother A, B, (whom he 
appointed his executor and trustee) 
to get in his estate and to stand 
possessed of the produce thereof, in 
trust, to raise thereout and invest 
in the stocks or upon mortgage such 
a sum of money as that, when in- 
vested, the dividends should " realise 
the dear annual income or sum of 
200 1.'' and to pay to ** my wife such 
dividends, interest, or annual in- 
come,** &c., for her life or widow- 
hood. On her death or second 
marriage, A. B. was to stand pos- 
sessed " of the said principal or trust 
money, and the stocks upon which 
the same shall be invested,** in trust 
for himself and the other brothers 
and sisters of the testator. And as 
to the residue, " after raising there- 
out the money suflBcient to realise 
the annuity for my said wife,** A. B. 
was to stimd possessed thereof on 
similar trusts ; provided that if the 
testator should die leaving children, 
the trusts for his brothers and sisters 
were to be null, and the children 
were to take the whole. The estate 
when got in and invested did not 
produce 200^. a year : 

Held (reversing the decision of the 
Court below), that the widow was 
not entitled to have the deficiency 
made good out of the corpus of the 
estate.— Baiter v. Baker, 6 H. L. Cas. 
616. 

90. Estate Tail—'' Issue''—'' Heirs of the 
Body."— Devise (in 1817) of a free- 
hold estate for lives renewable for 
ever, " to my son W. during his life, 
and after lus death to hu lawful 
issue, in such manner, shares, and pro- 
I)ortions as he, by deed or will, riiall 
appoint, and for want of sncli ap- 
pointment, then to his issue equally, 
if more than one : and, if only one 
child, to said child ; and on failure 
of issue of W,," to J, Another 
estate, consisting of fee simple landa, 
was devised in the same terms to 
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another son, J. ; and on failure of 
the issue of •/., it was to go to TT. 
J, and W.y before the birth of any 
child to W. (J, himself never mar- 
ried), joined in a recovery as to the 
lands devised to «/., and to which W. 
afterwards succeeded in possession 
on «/.'s death without issue. W. 
died, leaving four children ; he had 
not execute any appointment, but 
during bis Hfe disposed of both de- 
scriptions of lands to creditors for 
value: 

Held, that under these devises each of 
the first devisees took an estate tail 
by implication. — Roddy v. Fitzgerald, 
6 H. L. Cas. 823. 

Where, in a devise, there is a gift over 
on general failure of ** issue,'* it is 
presumed that the word ** issue,'* has 
been used by the testator, as mean- 
ing '* heirs of the body."— /rf. 

When the word *' issue *' is so employed, 
it is for the party seeking to give it 
a meaning other than that which it 
frequently bears, to show clearly 
from the context of the will that the 
testator intended to give it a differ- 
ent meaning. — Id, 

The remainders here were contingent, 
and therefore the recovery suffered 
as to the fee-simple lands operated 
as a bar to them whether ihe first 
devisee did or did not take an estate 
taiL— /rf. 

91. Annuities and Legacies^ from tokat 
Fund Payable, — A testatrix devised 
all her real and personal estate to 
A, and J9., to get in and sell the 
same on trust, to pay debts, and 
then to discharge the following 
legacies, naming two: "I also give 
and bequeath to T, 2000/. (in which 
sum, or thereabouts, he now stands 
indebted to me) subject to, and I 
charge the same with, the payment 
of the following life annuities and 
sums of money ; (that is to say) " — 
She then gave to her sister 40/., to 
her sister's husband, W, Z., if he 
.survived his wife, 20 /L, and to her 
sister, M, P., 20/., which annuities 
were to be paid, when they became 
due, by T.; the first payments to 
the two sisters at the end of six 
months after the death of the tes- 
tatrix ; and to W» L, at the end of 
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six months after the death of his 
wife. The testatrix then gave four 
legacies of 501. each to nephews and 
nieces; 40/. to the only child of a 
nephew, and 50/. between the two 
children of a deceased nephew, and 
directed thiese legacies to be paid 
within 12 months after the death of 
her sister, Af. P., and to be paid by 
T, Then foUowed a proviso, that 
she did not intend the legacv of 
2000/. to r. to exonerate him from 
the debt due to herself, but what- 
ever should be due at her decease 
was to be taken in part or in satis- 
faction (as the case might be) of the 
legacy ; and then came a general di- 
rection that *Hhe sevend and re- 
spective legacies hereinbefore be- 
queathed" should be paid to the 
respective legatees within 12 ca- 
lendar months after her decease, or 
so soon afterwards as her real and 
personal estates could be collected 
and converted into money. There 
was also a direction that the legacies 
payable to the children of the 
• nephews should be vested interests 
in them at 21, and in the meantime 
the money should be invested by the 
trustees for the benefit of the child- 
ren. T, never paid any part of the 
debt, and became utterly insolvent : 
Held (Lord Wensleydale diss,), affirm- 
ing the decree of the Court below, 
that the annuities and legacies 
chaiged on that debt were intended 
to be payable, if the particular fund 
(the debt) faUed, out of the general 
taaeiB.—Vickers v. Pound, 6 H. L. 
Gas. 885. 

92, Estate Tail — Remoteness — Accumu- 
lation, — A testator gave certain 
leaseholds to trustees for a term of 
30 vears, to receive rents and profits, 
and pay debts and legacies, to ac- 
cumtdate the rents, &c. ; to permit 
his son Be^amin to take the rents 
for his own use " until the son of my 
son Benjamin (if he shall have a son) 
shall attain 21 ; and then I give and 
bequeath the premises to trustees, 
to preserve continsent remainders, 
but to permit such son to receive 
the rents and profits for his natural 
life, and after his decease to Uie 
heirs male of such son and the heirs 
male of their bodies; and for de- 
fault of raoh issue, I give the pre- 
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mises to the trnstees to permit my 
son LeunSj** and then followed the 
same proviaons with respeot to 
Leurit as those which had heen me- 
Tionalymade with respect to Ben- 
jaminj and in default, Ac, the pre- 
mises were again giyen to trustees 
to preseire remainders, and then 
came a repetition of the former pro- 
visions in favour of ^ the son of my 
daughter AUpaiL" BeMomin and 
Lewii successively entered into pos- 
session of the leaseholds, and died 
without male issue; Alrigail had a 
son, who attained 21 : 

Held, that the devise over after Ben- 
jamin was not void for remoteness, 
but that Abigairs son took an estate 
tail, the rule as to freeholds being in 
this case properly applicable to lease- 
hold estates. — WUUamB v. Leuna, 6 
H. L. Gas. 1013. 

Held, also, that the direction to ac- 
cumulate in respect of the term of 
30 years was not void, for the 
legacies payable by the will were 
only legacies given to persons then 
in being. — Id. 

93. "" Right Heks^'^EgtaU roiZ— Devise 
'^to the right heirs of mv crand- 
father S., deceased, by M.^ his se- 
cond wife, also deceased, for ever** : 

Held, that the first words created an 
estate taO, which was not enlarged 
into an estate in fee by the use of 
the words " for ever." — Vernon v. 
Wright, 7 H. L. Gas. 36. 

94. Annuity ^Prtndpal of the Fund.-- 
A testator gave an annuity of 2000/1 
to his widow, and set apart, out of 
his personal property, a sum sufK- 
dent to provide for its payment. He 
then directed that, on the death of 
his widow, the sum so set apart 
should " become the propertv of my 
son George, so far as ne shall receive 
l^e interest during his life, and on 
his death the principal sum to be- 
come the property of any children 
he may leave, in such sums as he 
shall direct, but in the event of my 
son dying before his mother, then 
the principal sum to be divided 
among the children of my daughters, 
the decased Jane R. and Mary P., 
and of my now surviving daughter, 
EUtabetk M. (should she leave any 
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issue^ in equal portions.** George 
mamed after the date of the will, 
had one son, and died before the 
testator: 

Held, affirming the decree of the Mas- 
ter of the Bolls, that on the death 
of the testator*s widow, the son of 
Georae became entitled to the fund 
which had been set apart to provide 
the annuiW, for that the property 
in it vestea in the children of George 
independently of their father, who 
merely took a life-interest in it. — 
RickeUe v. Carpenter; AlhoU v. 
Middleton. 7 H. L. Gas. 68. 

95. Execution of WiU.^A will roust be 

executed according to the lawK)f the 
country where the testator was domi- 
ciled at the time of his death. — 
Whicker v. Hume, 7 H. L. Gas. 124. 

But see now, 24 & 25 Vict, a 114. 

The ^punt of probate not appealed 
agamst, conclusively established that 
it was so executed. — Id, 

96. Legadee^Bpec^ficaUy devised Estates 

—A testator reeidiug in Ireland^ who 
was possessed of rral and personal 
property, made his will in June 1 836, 
by whidi he devised certain freehold 
estates to trustees for a term of 99 
years, to pay an annuity to his wife, 
and anoUier annuity to one of his 
sons for life ; the estate after the 
death of his son to go to the sona 
of that son in taO msle. He gave 
other lands, some freehold, some 
leasehold, to other sons. He created 
annuities, and gave legacies, directed 
the different properties devised and 
bequeathed to fall, in certain evente, 
into his residuary estate, and at the 
end of his will directed that, " in 
case mv personal and chattel pro- 
perty shall be inadequate to the pay- 
ment of the pecuniary legacies be- 
(^ueathed by this my wiU, the defi- 
ciency shall be paid out of my real 
and freehold estates, and I hereliy 
charge and incumber the same with 
the payment thereof." In a oodidl 
he said, ** I charge and incumber all 
my estates of every description, both 
r^ and personal, with the following 
legacies :" and he gave to these lega- 
tees a power to distrain on any part 
of his estates or property of every 
description for the arrears of the 
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interest due on the annuities given 
by the codicil : 

Held, affirming a decree of the Lord 
Chancellor of Ireland^ that the lega- 
cies were not charges on the specifi- 
cally devised estates.-* Conran v. 
Oonran, 7 H. L. Cas. 168. 

97. •* 2^ Fundi'—Banh /Stecifc.— A tes- 
tatrix possessed property in Consols, 
Bednced Annuities, and in Bank 
Stock ; she made her own will, and 
she left to her brother '* Everything 
I may be possessed of at my decease, 
for his life ; and should he marry, 
and have children of his own, to 
those children after ; but should he 
die a bachelor, I leave the whole 
of iny fortune now standing in the 
funds to E. SS: 

Held, affirming the judgment of the 
Court below, that the Bank Stock 
did not pass to E. 5. upon the brother 
dying a bachelor. Dub.IjOTd Chelms- 
ford and Lord Ktngsdoum.-^SUngahy 
V. Grainger, 7 H. L. Cas. 273, 

^^."^ Eldest Male Lineal Descendant'*-' 
DirecUonsfor Ifwestmg— Uncertain^. 
— A testator who had three sons, 
A,, B., and (7., directed an accumula- 
tion of his property for a certain 
period, at the end of which the 
trustees were to divide it into three 
lots, one of which was to be con- 
veyed to " the eldest male lineal de- 
. scendant then living at A," When 
the time for making the allotment 
arrived, there were two persons who 
daimed to be entitled to the first 
lot, a grandson of A's eldest son, 
and a son of A.'b youngest son ; the 
former being *^ eldest ** in line, the 
latter '* eldest ** in years among the 
male descendants of ^. : 

Held, that the will was not void for 
uncertainty, and : 

Held also, that on the true construc- 
tion of the words used by the tes- 
tator, the grandson of A'b eldest son 
was entitled to the first lot—Thel- 
buson V. ResidUshamJ H. L. Cas. 429. 

The will directed the trustees to re- 
ceive the rents and profits of the 
testator^s lands, and from time to 
time to cut timber and sell it, and to 
lay out the rents and profits and the 
price of the timber in the purchase 
of other lands, the rents and profits 


Wi LL — conHnued, 

of which, and the price of the tim- 
ber cut from which, were to be laid 
out in the same manner ; but there 
was no direction as to the manner 
in which the rents and profits of the 
last-mentioned lands were to be dis- 
posed of : 

Held, that this omission (there being 
a general direction at the end of the 
wul to lav out the money of the 
testator, however arismg, in the 
funds, and to sell and re-purchase 
as the trustees might think fit, until 
a sufficient sum could be accumu- 
lated to make a proper purchase of 
land, and a convenient purchase 
should present itself) did not leave 
any part of the fund undisposed of, 
BO as to establish a title to it in the 
next of kin.— 7%«//«M»(w v, RendU- 
«Aatii7H. L.Ca8.429. 

Held (Lord St Leonards dissX that the 
ouestion of uncertainty haa not been 
disposed of in any previous question 
upon this the ThdUusowwiSL^Id, 

99. Gift owr — Esoecaiory Devise — Cbn- 
tingent Remainder — Remoteness, — 
Though a gift over may in one 
alternative operate as an executory 
devise, it will not necessarily do so 
as to another ; and if the second is 
that which in fact occurs, the gift 
may be treated as a good continffent 
remainder.— JStw» v. Challis. 7 H. L. 
Cas. 531. 

The invalidity of one alternative wiQ 
not necessarily defeat the other.— M 

Devise to E, for life, *' and from and 
after her decease to such child or 
children as she may have, if a son 
or sons who shall live to attain the 
age of 23, and, if a daughter or 
daughters, who shall live to attain 
the age of 21, as tenants in common, 
&c. ;" and in case of the death of 
any son under 23, or daughter under 
21, the share to go to the sur- 
vivors attaining those ages. And in 
case E, has only one son to attain 23, 
or a daughter to attain 21, to such 
son or daughter. "And also, in case 
E,^% children shall die under** the 
affes mentioned, " or if she has none, 
then to «/., ^.. and 8. for life, and 
afterwards to their sons and daugh- 
ters on attaining the above ages 
resiiectively.*' Aere were simuar 
devises to «/., A^ and 8.^ but in the 
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devises to J, and iV. nothing was said 
aa to total absence of issue ; in that 
to ii. the words nsed were *^and 
farther, in case A, shall die without 
issne/^ E, first, and A, afterwards, 
died without ever having had a child : 

Held, that on the death of A. the gift 
over in favour of a daughter of t/., 
who had attained 21, took effect as 
a contingent remainder, because no 
prior estote was divested or dis- 
placed, and when the particular 
estate (the life estate off A.) de- 
termined, the contingency on which 
the remainder was to take effect, 
had occurred. — Evera v. ChaUis, 7 H. 
L.Cas.531. 

Held also, that though the gift over, 
on the death of sons under 23, was 
void for remoteness, the sift over on 
death without having had issue, was 
not thereby affected.—M 

A, died without ever having had issue : 

Held, that though in the devise to her 
the not having had issue was not ex- 
pressed, it was necessarily implied 
in the provision as to her dying 
without children who should attain 
23 or 21, and therefore on her death 
without ever having had issue, the 
gift over took effect.— -/d. 

Feame*B Comment on GuUiver y. 
Wickett (Ex. Dev. 396) remarked 
on. — Id. 

100. Charge "oiMf/iiferert."— Where the 
will of the tenant for life disposes 
of a charge *^and interest," those 
words cannot be taken to refer to 
anything but the interest which will 
accrue iSter his death, till the charge 
itself is redeemed. — Kensington 
(Lord) V. Botwerie, 7 H. L. Gas. 557. 

101. Legacies, Charge on Realty — " Part of 
my Projoertyy^ll there are general 
gifts 01 legacies, and then of the 
rest and residue, real and personal, 
blending the whole in one mass, 
though accompanied by a power to 
the legatee of the residue, ** to dis- 
pose of the same in any manner he 
may think proper,** the legacies are 
a charge on the realty {duh. Lord 
Wenslaidale), — QremUe v. Browne, 
7 H. L. Gas. 689. 

A testator gaye a legacy, whioh^ if not 
received, was to form " part of the 
residue of my property.** Then 
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foUowed a legacy to ^4. B. ; but if 
the legatee should die before time 
for payment, it was to be considered 
" as part of the residue of my pro- 
perty, and to go and merge in the 
same.'* After some small legacies, 
his will concluded, "All the rest, 
residue, and remainder of any 
property I may die possessed ox, 
whether estates, freeholds, &c. &c., 
bonds, bills, &c., annuities, &a, I 
devise and bequeath to my son, in 
the fullest manner I can, with 
liberty to him to dispose of the 
same in any manner he may think 
proper.** The son was named as 
one of the executors, but did not 
act as such. The will was proved 
by the other executor. The son 
mortgaged the real estates : 

Held, that the legacy to A. B, was a 
charge on the real estates, and on a 
sale of them in the Encumbered 
Estates Court, took precedence over 
the mortgages, notwithstanding the 
general power to the devisee to dis- 
pose of the estates in any manner 
he thought proper. — GreoilU v. 
Browne, 7 H. L. Gas. 689. 

102. LimUation— Vested EstaU^Qmdiium 
— Contingent Dense, — There is no 
foundation for the doctrine, that if 
there be a limitation in a will, which 
by itself gives a vested estate, and a 
condition is afterwards added, on a 
breach of which the estate is to go 
over, tiie limitation and the condi- 
tion will be construed into a contin- 
gent devise. — CtomrMT v. Ellison, 
7 H. L. Gas. 707. 

A condition which is to defeat a vested 
estate must depend on an event 
ascertainable from the beginning. — 
Id, 

O, C. gave his real and personal estates 
to ^stees, upon trust (among other 
things) to invest his personal 
estate, and pay the interest to 
his son T, J. C, for life, then 
to all the children of his son, and 
their heirs ; and he gave all the 
residue amongst all Uie children, to 
be paid as they should attain 21 ; 
** provided that the devises herein- 
before contained to the children of 
my said son are made upon this ex- 
press condition, that they be edu- 
cated in England, and in the IVo- 
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testant leligion, acoordiiig to the 
rites of the Ghurch of England; 
and in case any one or moro it sncfa 
children shall be educated abroad, 
or not in the Ploteatant rdigion, 
according to the rites of the CSraich 
of England^ then I do hereby re- 
▼oke,** &c, and there was a gift over : 

Held, that the diildren toc^ eqmtable 
estates tail, sab jeci to be divested 
upon certain contingencies; that 
the proviso constituted a condition 
subsequent to defeat Tested estates, 
and was therefore to be construed 
strictly.— CZooerm^ T.Eliitomj 7 H. L. 
Cas.707. 

The children went with their father 
to France when about ei^t years of 
age, and remained with him there 
from 1802 to 1810, during which 
time he was detained as a prisoner 
of war by l^apoUon, but thc^ might 
have returned to England had their 
father so pleased. They were, 
during their continuance in France^ 
educated at Roman Catholic schools, 
but were not proved to have been 
taught Boman Catholic doctrines, 
but were able to receive religious 
instruction from a Ploteatant minis- 
ter who attended each of their 
schools. On their return to Eng- 
land^ at tiie peace of 1814, they 
were sent to English Protestant 
schools: 

Held, that under these dzcumstances 
they had not incurred the forfeiture 
within the words of the proviso. — 
Id. 
103. CodicU^Effed en WiO-^'' Farther'', 
— Though a codicil for certain pur- 
poses con&ms a will, and brings it 
down to the date of the codiol, it 
does not necessarily make the will 
operate as if it had been ori^^nally 
made at the date of the codicil.— 
Hapvcood V. Hopwood^ 7 H. L. Cas. 
728. 

A father made his will, giving to each 
of his three younger children 6000 2. 
On the marriage of one of them, a 
daughter, he paid to the husband 
2000^ By a codicil he decUred 
that sum to be in part satisfaction 
of the 6000(. One of his younger 
sons, F., married. On that marri- 
age, the father entered into a cove- 
nant that he would cause to be paid 
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to the trustees of the marriage, with- 
in 12 months after his death, the 
sum of dOOOt, with interest in the 
meantime, at the rate of five per 
cent., such interest to be employed 
in the payment of premiums on life 
poUdes. By a codJcQ made after 
the date of this settlement, the tes- 
tator recited what he had given by 
his will to each of his two younger 
sons, and directed his trustees to 
raise ""a farther sum of 7000^** for 
each of them, and to hold such 
&rther sum on the same trusts as 
those of the 60002. The testatmr 
afterwards raised a sum of 5000/., 
with which he purchased a Keuten- 
ant-colonelcy in the Guards for his 
other younger son, H.^ and he then 
made a codicil, declaring that this 
suin, so laid out, was to be taken by 
H, in satisfaction (rf the legacy given 
him by the will : 

field, that these circumstances did not 
show an intention on the part of 
the testator rebutting the presump- 
tion that the 50002. given by the 
wiU to F. were adeemed by the 
settlement. — Hopwood v. MovuxmhL 
7H.L.Cas.728. 

Meaning of the word *" farther.**— /</. 

104. Attesiaiian.— To make a valid sub- 
scription and attestation to a will 
there must be either the name of the 
witness or some mark intended to 
represent it. A correction of an 
error in a previous writing of his 
name, or his acknowledgment of it, 
or the adding of a date to it, will 
not be sufBdent for that purpose. — 
Hindmarsh v. Charlian, 8 £L L. Cas. 
160. 

The signature or acknowledgment of 
the testator must be made in the 
presence of two witneases present 
at the time, and they must, after he 
has so signed, or so acknowiedsed 
his signature, subscribe the will in 
his presence. — Id, 

A testator produced his will to A,^ 
and signed it in ^.V presence. A^ 
whose name consisted of four words, 
the first of which began with " F.," 
then, in the testator's presence, signed 
his own name, but by aoddent left 
his first initial letter uncrossed, so that 
itstoodasif itwasT." He after- 
wards advised the testator thai there 
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ought to be two witnesses to the 
will, and in tiie afternoon of the 
same day, B. being present, the tes- 
tator prodaced his will, and showed 
and acknowledged his signature in 
the presence of both A. and B. B, 
then wrote his name, and at his 
desire A, added the date, and then 
observed and corrected the first 
initial of his own name by crossing 
the 71, and so making it JF', : 

Held, afiBrming the judgment of the 
Probate Court, that the will was 
not duly attested within the 1 VicL 
c. 26, 8. 9. — Hindmarsh t. Charlton, 
8H.L.Cas.l60. 

105. MUtalee in Name of Devisee,— A tes- 
tator devised a life interest in an 
estate to his " sister Mary Frances 
T. DJ* He had no sister, but he 
had a sister-in-law of that name. 
After mi^iog other devises and 
bequests, he gave ^e residue equally 
among four persons, one of whom 
was thus named and described : " My 
niece Mary Frances T, Z>.** He had 
no niece who bore those two names 
conjointly ; he had nieces who bore 
one or ower of those names : 
Held, affirming the judgment of the 
Court below, that the bequest as to 
one-fourth part was void for un- 
certainty.— J^ibe V. Drake, 8 H. L. 
Cas. 172. 

106. " Die m my Lifetime.'''-Two persons, 
husband and wife, made their sepa- 
rate wills. In the husband's will 
the property was given to the wife ; 
** and in case my wife shall die in 
my lifetime,** then to TT. IF. in trust 
for tiie children on their coming of 
age ; and in case all of them should 
die under age, then to IT. W, for his 
absolute use and benefit. In the 
wife's will (made under a power 
given to her in her father's will) the 
property was given first to the hus- 
band, then, as in the other will, to the 
children : " and in case mv husband 
should d{pinmylifetime,''^to TF.TT. 
absolutely. The husband and wife 
and their children penshed at sea, 
being idl swept off tne deck by one 
wave, and all disappearing tc^ther : 
- Held (Lord Cbmp&e//, Lord Chancellor, 
dissX that on the true construction 
of tne wills it was neceoBaiy for 
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W. W. to show affirmatively that 
one or other had survived, and that 
in the absence of such proof the 
property went to relatives specifi- 
cally named in the will of the wife's 
father, as if there had been no will 
by the husband, nor any appoint- 
ment by the wife. — )Ving v. Anarave^ 
8 H. L. Cas. 183. 

Held, likewise (Lord Campbell, diee.)^ 
that the union of the characters, of 
legatee under the husband's will, 
and appointee under the wife's, did 
not place TT. TT. in a situation of 
greater advantage than if the two 
characters had b^n held by different 
persons. — Id. 

107. Qmstruction. — JVill hrfore i3fr after 
1837 — Attestatian. — In applying the 
rule that a dear gift in a will is not to 
be cut down by any snbse<}nent pro- 
vision, unless the letter is equally 
dear, the plain intention of the 
testator, and not the comparative 
lucidity of the two parts of the 
will, is to be TemTded.^Rand/ield 
T,Randfidd, 8 H. L. Cas. 225. 

Where a testator made a wiU in 1837 
(before the WUIs Act), but did not 
execute it till 1844, and in the mean- 
time one contiugency mentioned in 
the will had gone, the words in the 
wiU were construed with reference 
to that contingency. — Id. 

A testator devised all his freehdd and 
copyhold estates to his son ^* when he 
have obtained the age of 21 years, 
upon the following conditions," and 
directed that his widow diould re- 
ceive an annuity out of the rents. 
He then gave to his son all his per- 
sonal estates, oongisting of ships, 
bonds and funded stock, &C., ^ but 
should the hand of dea^ fall on my 
widow and son, and my having no 
other children, or my son any issue, 
my will is then that should, he leave 
a widow, she shall receive an annuity 
out of my real estates, as before 
mentioned, the residue then to be 
equally divided, share and share 
alike, after paymg such legades aa 
I may hereaf t^ name, the division 
to be" between certain persons 
specifically mentioned **(thev pay- 
ing all my son's debto, funeral 
expenses and demands, or my wife's, 
should she be the longest liver)." 
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The 8(m became 21 some yeasB 
befoTO the will was executed ; he 
married, but died without erer hav- 
ing had iasae : 

Held, TaiTiiig the decree of the Court 
below, that the gift over affected 
only the real ee^e.-^RcmdJield v. 
Randfield^SR. Ij. Qtm.2r25, 
Held also, that the will must be read, as 
if made in 1844. That the contin- 
genoj of attaining 21 was to be 
cuaregarded, and that the gift over 
took effect on the son djing without 
issue. — Id, 

A win was executed in 1844. It had 
the name of the testator, his seal, 
the word '^witness,'* and then the 
names of two persons, J. T, G. and 
J, 8, H, These names were the last 
marks on the third side of the sheet 
of paper on which the wiU was 
written. On the top of the foiuth 
side were the words, ^ This last will 
and testament was signed in oar 
presence, and in the presence of each 
other, by him, J. T. G, and J, S. JJ., 
G. Br This hut name was that of 
a person named as a legatee in the 

Held, that this was not such an attes- 
tation of the will as to deprive G. B, 
of her right to the legacy.— /cf. 

108. The SacereigfCB IT*//:— The will of the 

Sovereign has no effect in conveying 
the demesne lands of the Grown. — 
The AUomey General y. The Dean and 
Canons of Windsor, 8 H.L. Gas. 369. 

109. General and Particular Intent. — 

Whether a general intent, or a par- 
ticular intent, expressed in a will is 
to prevail, must aepend on the con- 
text of the whole will, in construii^ 
which, words of a technical kind are 
not necessarily to receive a technical 
mesLniug.— Jenkins v. Hughes. 8 H. 
L. Gas. 671. 

A. had several great nep»hews : T., IT., 
t/., and «/. G. His will was drawn 
up by himself while abroad. It con- 
tained the following passages : *' I 
name and appoint my universal heir 
my great nedbew T., eldest son of 
my nephew IT., to whom I give all 
my lands, &c.'* "^ The eldest son of 
my godson and great nephew 7., 
who may he living at his father's death 
is always to be considered as heir to, 
my estates.*' " If my godson and I 
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great nephew 7. should not leave 
any son at his deatk^ I direct that his 
next brother and second son of my 
nephew succeed to my estate, and 
so on, in case of faUnre of male heirs 
to the third, fourth, Ac" " The 
eldest great nephew Uviug always to 
be considered as my legitimate heir in 
case of failure of the other broUien, 
my express will and desire being 
that my estates do sAmy deteend im 
the male line :'^ 

Held, upon the true construction of 
the whole will, that the general intent 
was that the great nephew T. should 
take an estate in tail male, and that 
tiiat intent mnst prevail— ^enjktas v. 
J?ti^*«,8H.L.Cas.671. 
110. Poujer — Reoocation.'^Ji there is a 
power of appointment to be exer- 
cised by deed or will, and the first 
mstrument executing the power ia 
a deed which contains the x«eerva- 
tion of the power to revoke and to 
appoint anew by deed, and then 
there is a simple revocation of this 
insteument, the original power on 
such revocation, being in full fbroe, 
Uiere may be a valid execution of it 
by will, as well as by deed.— ^SbuMleft 
V. Ihans, 8 H. L. Gas. 721. 

111.'' Then ""^ Shares -^ Joint Tenancy^ 
Family Arrangement. — Statutes of 
Limitations and DistributUms.-^A . XL 
after specific bequests to different 
members of his family, gave the resi- 
due to three persons, in trust to pay 
the dividends to his son for life, and 
after the son*s decease to pay to 
any widow of the son (who was not 
then married) an annuity of 600 il 
for life, and the residue to his son*s 
children, and, in case there should 
not be any child of the son, ** then 
to stand possessed of the same, in 
trust for such person or persons of 
the Wood of me, as would by virtue 
of the Statutes of Distribntions of 
Intestates' Effects have become, and 
been then entitled thereto, in case I 
had died intestate." At A. D:% 
death, he left the son and four 
daughters him snrviving. The son 
married, enjoved the dividends of 
the residue during life, and died 
without ever having had a child : 

Held, that the word then, even if 
treated as an adverb of time, re- 
ferred only to the time when the 
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persons entitled wonld come into 
poeseanon of what had been be- 
queathed to them ; that the per- 
sons entitled were to be ascertained 
at the death of the testator ; that 
the son was one of those persons, 
and that his right as one of the 
next of kin was not affected by the 
previous gift of a life interest in 
the whole of the residue, so that, 
on the death of the son withont 
issue, the residue became divisible 
into five shares, of which his per- 
sonal representatives took one, and 
his sisters the other four. — Bullock 
V. Downes, 9 H. L. Cas. 1. 

Held also (dub. Lord Wen»Uydale\ 
that these shares were not talcen in 
joint tenancy, for where there is a 
bequest to persons who would have 
been entitled under the Statutes of 
Distributions, they take as if there 
had been an intestacy.— /(i. 

During the life of the son, and till the 
time of filing the bill, which was 24 
years after lus death, all the mem- 
bers of the family had believed, and 
had done many acts on the belief 
(not the result of legal discussion, 
but a mere family assumption) that 
the son was not entitled to a share 
of the residue as one of the next of 
kin, but that his title to the pro- 
perty expired with his life estate : 

Held, that this was not such an acqui- 
escence in a family arrangement as 
prevented the son's personal repre- 
sentatives from enforcing their 
claim. — Id. 

Held also, that the length of time was 
not a bar under the Statute of 
Limitations, for that the will 
created a trust. — Id. 

Semble, the 40th section of 3 & 4 WUl. 
4, c. 27, applies to legacies charged 
on land.— -/a. 

112. Autograph Will. — In construing the 
autograph will of an illiterate man, 
the usual meaning of technical lan- 
guage may be disregarded, but no 
woi^ which has a clear and definite 
operation can be struck out. — Hall 
V. Warren, 9 H. L. Cas. 420. 

A testator gave all his real and per- 
sonal estate to his executors : Uien 
mentioned a specific house, 71, 
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Queen^B-road^ Baysioater^ which he 
gave to the inhabitants of B.^ to 
found a charity, directed the execu- 
tors to call a meeting of the inhabit- 
ants to appoint trustees to canr his 
scheme into execution, named his 
godson, W. H. TF., to be one of the 
trustees, leaving to the inhabitants 
to choose as many more as they 
pleased ; and then said, in the event 
of the inhabitants not being willing 
to carry out the scheme, **I wifi 
that all my said proferty so given to 
said charity shall absolutely belong 
to my said godson, W. H. TF." He 
afterwards made some pecuniary 
gifts, and devised leasehold and Cree- 
hold houses for life to different per- 
sons ; each house on the death of 
the devisee being given to the ** re- 
siduary legatee or legatees ** for the 
charity. As to one freehold house 
alone, 4, Douglas-place^ there was a 
gift of It to W. H. W. for life, then 
to the trustees of the charity ; but 
should there be no charity estab- 
lished, then to W. H. TF. absolutely. 
The gifts to the charity being con- 
trary to the Statute of Mortmain, no 
meeting of inhabitants was called, 
nor were any trustees appointed : 

Held {duh. Lord Wensl^dale), affirm- 
ing the decree of Yice-Cfaancellor 
Wood, that on the general failure of 
the gift to the charity, the gift over 
took effect ; and therefore, in the 
case of the house. No. 4, Douglas- 
place, W. H. W. became entitled to 
it absolutely.— -ffa« v. Warren^ 9 H, 
L. Gas. 420. 

But held also, so far reversing the 
decree of the Court below, that 
W. H. W. was only entitled, in 
addition, to the house, 71, QueaCs- 
road, Bayswater, for that the words 
"all my said property so given" 
must be restricted to that house and 
did not affect the gencnral property of 
the testator, as to which he must be 
treated as having died intestate.— /i. 

The Attorney-General v. Hodgson, 15 
Sim. 146; PhUpoU v. St. George's 
Hospital, 21 Beav. 134; 6 H. L. Cas. 
338 onieNo. 87.— M 

1 13. Foreign JVill— Consols-- Intestacy.'-' 
A., A British subject, domiciled at 
St. Petersburgh, made a will in the 
Russian form and Rusnan language, 


DIGESTED INDEX. 


385 


Will — continued. 

by which he expressed a desire ** to 
dispose of all my moveable and im- 
moveable property." After giving 
legacies, and directing his household 
property and estates in Russia to be 
Bold, he went on, ^^ The money pro- 
ceeds of all the above, as also the 
whole of my capital which shall re- 
main with me after my death in 
ready money and in bank billets " 
[a bank debenture peculiar to 
Eussia], *^ belonging to me, shall be 
divided into 10 equal parts ;" two 
of which he devoted to debts and 
funeral expenses ; and said, " of the 
remaining eight parts, I intend af- 
terwards making a detailed disposal ;" 
but if he did not, and he never did, 
they were to go to charitable pur- 
poses. He then named executors, 
and concluded thus, ^^ And as all my 
moveable and immoveable property 
is mine own, honestly acquired by 
myself, nobody has a right to inter- 
fere with my dispositions and contest 
the same, and no one has a right to 
interfere with or control the dispo- 
sitions and proceedings of my exe- 
cutors." The testator had large 
funds in the English consols : 
Held, that the executors did not take 
these consols under the general 
bequest in the will : 

And held also, that as to these consols 
there was an intestacy. — Enohin v. 
}Vylie,10B..L,Cas.h 

114. " Smvivor.""— The benefit of survivor- 
ship may be given to those who have 
life interest as tenants in common. 
—Taaffe v. Conmee, 10 H. L. Cas. 64. 

The word " survivor " in gifts of per- 
sonal estate may be taken as re- 
ferring to the period of distribution. 
It is not equally settled that with 
regard to real estate it applies to the 
determination of the prior limit- 
ation. — Id. 

When the word " survivor " is applied 
to a class of persons, and individuals 
of that class are named, its natural 
meaning is " the longest liver " of 
those who are named. — Id. 

A. devised his estates in trust to the 
use of his nephew, D. F., and his 
issue male in strict settlement, " and 
for default of such issue male in 
D. -P., to the use of my nieces Julia, 
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Rose, and Bridget, and the survivor 
of them for the term of their natural 
lives, as tenants in common and not 
as joint tenants, without impeach- 
ment of waste, and from and after 
their decease to the use of their first 
and every other son and sons, and 
the heirs male of their respective 
bodies, successively, in equal propor- 
tions, the elder of such sons of each 
of my said nieces and the heirs male 
of their bodies being always pre- 
ferred, &c., and for default of such 
issue male, then to the daughters of 
the said JuHa, Rose, and Bridget ; 
and for default of such issue, male 
or female, to my own right heirs. " 
He directed that no son of a 
niece should take any benefit under 
the will unless on assuming his 
name. D. F. died without issue. 
Julia had a daughter ; Rose and 
Bridget had, each, a son. Julia and 
Rose died : 

Held, that the nieces took as tenants 
in common for life, with cross re- 
mainders between them for life ; 
that on the deaths of Julia and Rose, 
the "survivor," Bridget, took the 
whole for life ; that the sons took a 
remainder, expectant on her death, 
as tenants in common in tail male, 
and that there was no estate in any 
daughter of a niece, until a total 
failure of issue male. — Taaffe v. 
Conmee, 10 H. L. Cas. 64. 

115. ''Children^'-^HolographWUl-'' Heir- 
looms.'^ — When there is a devise of 
land to "^. B. and his children,'' 
and at the time of the devise he has 
no child, the word "children" is 
f)rimd facie a word of limitation, and 
the first taker shall have an estate 
tail ; if he has children, it is prima 
Jade a word of purchase, and gives a 
joint estate to him and his children 
as purchasers. But either of these 
constructions may be defeated by 
the plain intention of the testator 
to be collected from the whole of 
the will. — Bgng v. Bgng, 10 H. L. 
Cas. 171. 

A testatrix, in a holograph will, gave 
" in trust to my executors for my 
niece, M. A. B., and her children, 
all my Que:ndon Hall estates in Es^ex, 
provided she takes the name of Cran- 
mer and arms, and her children, with 
Bb 
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my mansion house, famiture, plate 
books, linen, &c., Archbishop Cran- 
mer'n portrait, by Holbein^ India 
cabinet, striking watch, and mv 
diamond earrings as hHrloonu with 
my estate.*^ The niece died before 
the testatrix, leaving seTeral children : 

Held, aflfirming the decree of the 
Court below, that "children" was a 
word of flexible meaning, and that 
on the whole context of this will it 
mnst be read as a word of limita- 
tion, so that the eldest son of the 
niece took an estate tail in the 
devised property.— .^n^ v. Byng, 
10 H. L. Gas. 171. 

JSemble, that "heirlooms** mnst mean 
something which, though not in its 
own nature heritable, is to have a 
heritable character impressed upon 
it.— /d. 

(IFftTcTs ease, 6 Co. Bep. 17, and 
Bufar V. Bradford^ 2 Atk. 220, ex- 
plamed.)— /(i. 

116. EuU of Ocmstruction-^Poujer to Defeat 
the WiU — Heir. — It is not a good rule 
in construing a will to consider 
what power would be, by a particu- 
lar construction, given to a particu- 
lar person, by the exercise of which 
he might be able to defeat what 
appears to be the general purpose 
of the inll,—Atkin8on v. HoUby, 10 
H. L. Cas. 313. 

A testator devised particular estates 
to the use of his daughter E., for 
life, remainder to her children, re- 
mainder to John, the elder son of 
another daughter F., for life ; then 
to John's dhudren ; then to George, 
second son of F., for life ; Uien to 
GeorgfE children ; remainder to A, 
F,, P, and E., the other chUdren 
(daughters) of his daughter F., in 
equal shares ; remainder to trustees 
to preserve, and remainder in equal 
shares to the children of his four 
grand-daughters, and the heirs of 
their bodies, such children taking 
their mother*s share as tenants in 
common in tail; remainder to the 
survivor of such diildren ; in de- 
fault of issue of grand-daughters, 
over. He devised his residual^ 
estates, in the same manner, to his 
daughter F.. and then to John and 
Oeorge, as before, and then, "in 
default of such issue, to A, F., F. 
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and E. for their lives, in equal 
fliares ; remainder to trustees to 

g reserve the contingent remainders 
ereinaf ter limited ; remainder in 
four equal shares to the children of 
my grand-daughters, and the heirs 
of his, her, or their body, sudi chil- 
dren taking their mother*s share as 
tenants in common in tail, remain- 
der to the survivors or survivor, and 
the issue of their bodies in tail ; in 
default of issue of my grand- 
daughters,** over : 

Held, revernng a decision of the 
Lords Justices, and affirming that 
of the Master of the Bolls, iSai the 
ffrand-daughters, and not weir chil- 
dren, took estates tail with cross- 
remainders between them, and that, 
consequently, all the gnuid-daugh- 
ters but one having died without 
issue, and that one having left a son 
and a daughter, the son was entitled 
to an estate in fee-simple in seven- 
eighth parts of the estate, and the 
daughter to the remaining eighth 
paxt.-'Atkinson v. HoUby 10 R. L. 
Cas. 313. 

A question on the construction of a 
will of realty was raised in a parti- 
tion suit between two persons clana- 
ing under a devise ; the heir at law 
did not appear in the Court below, 
nor in this House : 

In pronouncing the dedsion, it was 
declared in this House that that 
decision must be considered as pro- 
nounced without prejudice to any 
rights which the heir at law might 
daim to possess.— /d 

117. Costs — Residue— Inierest on Money Dim. 
— A ., the younger of two staters (the 
only children of their father), was 
about to be married. By a pre- 
nuptial contract executed abroad, 
where the marriage was to be cele- 
brated, and the parties to it were 
domiciled, the fatiier agreed to give 
A. a dowry of 40,000^; of these, 
20,000/. were to be paid within six 
months after the marriage ; the re- 
maining 20,000/., divid^l into two 
sums of 10,000/. each, were made 
pavable, one on a given event, the 
other on the father's death, with 
power reserved to him to pay the 
last-mentioned sum during nis life. 
In the contract he declared his in- 
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tention to gire to ^ . an equal portion 
with her nster of what he dionld 
leave aa residue, and used words 
which appeared to leave it doubtful 
whether this portion was to be 
ascertained before or after pajrment 
of debts and legacies. By his will 
he ffave l^^acies to an amount 
whk£, with the debts, entirely ex- 
hausted what would otherwise have 
been residue. The final sum of 
lOfiOOl was not paid in his life- 
time. After his death, A. filed a 
bill against his repreeentatiYes, to 
obtain payment of this sum, and 
also payment of the share of the 
residue, calculated on its gross 
amount before payment of debts 
and legacies. The Court below held 
that on the proper construction of 
the contract this latter claim was 
unfounded ; and, as to this daim, dis- 
missed the bill with costs, but ordered 
payment of the 10,000 /., with interest 
to be calculated from the period of 
six months after the father's death : 

Held, that the order dismissing the 
Bill with costs was right, for that 
the claim was founded on a mis- 
interpretation made by the plaintiff 
of the contract, and was not the 
consequence of any act of the testa- 
tor, such as ought to make the costs 
come out of the estate. — Di Sora v. 
FhiUippa, 10 H. L. Gas. 624. 

But the decree was variedso far asrelated 
to the interest on the 10,OOOL which 
was ordered to be calculated from 
the date of the other's death.— id. 

118. ConMirtUm of Egtate—Residue'-IrUer' 
mediaU Jncomtf.— -Where, for the pur- 
pose of a disposition in a will, real 
estate is directed to be converted 
into money, or money to be converted 
into real estate, and the disposition 
foils, thou^ the conversion has 
actually taken place, the real estate, 
or the money, will retain its original 
character for the purpose of ascer- 
taining the ownership of it. — BecHoe 
V. Hodgtan, 10 H. L. Cas. 666. 

The rules which are applicable to the 
gift of a residue are applicable to 
the parts into which tnat residue 
may DO divided.— /d. 

T., by his will, devised his real estates 
to trustees, on trust, one of which 
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was a disposition, good as an execu- 
tory devise, which could not take 
eif ect until the death of his danghter. 
He directed the residue of his per- 
sonal estate to be divided into three 
equal parts, and gave the same to his 
trustees (who were also his execu- 
tors) on trust to invest two-third 
parts in the purchase of real estate 
to be settled to the same purposes 
as those directed as to his original 
real estates ; the other third to be 
also invested in the purchase of real 
estate to be conveyed to the use of 
a person then in being : 

Held, that the intermediate income of 
these two-thirds was not undiroosed 
of bv the will, but must be laid out 
in the purchase of real estate, ae- 
oording to the directionB in the will, 
until such time as some person 
should be entitled to poBsesBion 
under the limitations declared by 
the win, so far at least as not to 
exceed the period allowed by law 
for accumulation. — BecUve v. Modg- 
on, 10 H.L. Gas. 656. 

ffopkina V. fftytkms^ Gas. temp. Talb. 
45' 51, exphuned and corrected. 

119. Mcmor, — ^A devise of a " manor** will 

not carry lands which had been part 
of the demesne lands of the manor, 
but had been severed from it, and 
were re-purchased hj the testator 
between the date of his will and his 
death. — Delaeheroit v. Dela^€toi». 
11 H. L. Gas. 62. 

120, ImpHeaHon, — ^Implication may arise 

from an elliptical fonn of exp r e ss i on, 
which necessarily involves and im- 
plies something else, or from a form 
of gift which cannot be rendered 
effectual, or a direction to do some- 
thing, wnich direction cannot be 
obeyed without iinplying something 
else.— ParAw v. TootaL 11 H. L. 
Gas. 143. 

Where, therefore, a will save to T. an 
^ estate for life, with remainder 
to the first son of the body of T. 
lawfully begotten, several! V and suc- 
cessively in tail male,** toe words 
** and other sons'* were introduced 
in order to prevent the words 
^* severally, &o." from being in effect 
struck out of the will, and T. was 
held to take an estate tail l^ impli- 
cation. — Id. 
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Words in a will indicative of a class 
most be taken to denote the class 
as it was constituted at the date of 
the will, or at the death of the testa- 
tor.— ParA;cr v. Tootal.nU. L. Cas. 
143. 

Where, therefore, there was a gift 
(after the happening of certain 
events) amongst ^* my daughters and 
their children," the chUd of a 
daughter who had died before the 
date of the will was held not to be 
entitled to a share of the property. 

A testator named ChorUon had two 
sons, Richard and James. Richard 
had a son, Thomas, and died. Some 
years afterwards James married ; 
and just before the birth of James'a 
son the testator made his will, and 
died about two months after the 
birth of this son. By his will the 
testator devised " unto my grandson 
Thomas ChorUon, son of the late 
Richard ChorUon, all that, &c. for his 
own use during his natural life, with 
remainder to the first son of the 
body of the said Thomas ChorUon 
lawfully begotten, severally and suc- 
cessively in tail male of the name of 
ChorUon; and for want of such 
lawful issue of that name, either 
by my said grandson Thomas ChorUon 
or my said son Jam^ ChorUon, then 
I give, &c., amongst my daughters 
and their children," &c. The grand- 
son Thomas entered, and while in 
possession suffered a recovery ; he 
survived both his uncle James and 
James's son : 

Held, that taking all the words of the 
gift together, there was, by implica- 
tion, an estate tail in the grandson 
Thomas, and that the recovery 
barred all right of ultimate succes- 
sion in the daughters. — Id. 

121. Potoer — Residue.^^A testator, after 
making specific devises of hu pro- 
perty, real and personal, thus pro- 
vided for the ^posal of his resi- 
duary estate : " As to all the residue, 
&c., not hereinbefore specifically be- 
queathed, 1 give, Ac, to my execu- 
tors, their heirs, &c., upon the trusts 
following," to pay debte and legacies, 
to permit his nephew, H. B. C, to 
receive the rents for ]ife, and 
"after the death of my said ne- 
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phew, provided he shall leave any 
child or children him surviving, &c., 
I direct that my executors shall 
stand seised of my said residuary 
estate, upon trust for such persons 
and for such ends and purposes as 
m^ said nephew shall, by his last 
will, direct, appoint, or devise, 
but if my said nephew shall die 
without leaving any child or chil- 
dren him surviving, &c., and my. 
said nephew shall not, previous to 
his decease, make any such appoint- 
ment as aforesaid, then my execu- 
tors shedl stand possessed of my said 
residuary estate, &c., upon trust for 
B., F., and R., their heurs, &c." The 
nephew died without ever having 
had a child, leaving a will in which 
he recited his uncle's will, and, de- 
claring himself thereby entitled to 
appoint, he appointed the residue to 
E. and J. : 
Held, affirming the decision of the 
Master of the Rolls, that the nephew 
never having had a child, the con- 
dition on which the power to appoint 
was founded had not occurred, and 
the power to appoint never came 
into existence ; that the nephew's 
appointment was therefore invalid, 
and the residuary estate went, under 
the uncle's will, to B., Y., and jB. — 
Earle v. Barker, 11 H. L. Cas. 280. 

122. " Issue "— Shifting Clause -Accelera- 
tion of Remainder. — A. so devised his 
estate of G. that no female issue of 
any son of B., his first devisee, could 
take or inherit. B. being himself 
possessed of another estate, C. H., 
and having succeeded to the G. 
estate, made a will by which he de- 
vised nis original estate C. U. to his 
sons successively in tail male ; then 
to the children of his sons in tail 
general; then to his own eldest 
daughter for life. He added a 
shifting clause, declaring that his 
own devised estates should not be 
held or enjoyed by any one of his 
sons or daughters, or his, her, or 
their issue, after such son or 
daughter, or his, her, or their issue, 
should have come into possession of 
the estate devised hj A,*, but that 
" as often as such estate of A . should 
come to the possession of any of his 
(B.'s) sons or daughters, or any of 
their issue, that then the person 
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next in remainder nnderthe limi- 
tations in his (B.'b) will, ^onld be 
entitled to the C, u. estate : and so 
from time to time, as often as the 
event might happen, in such manner 
and as if the person so becoming 
possessed of the G. estate had died, 
or was then dead, without issue :" 
Held, that "issue" here only meant 
those who would take under the 
limitations anterior to the devise 
" to the person next in remainder," 
and excluded them alone from 
taking under those limitations. The 
effect of the shifting clause was 
therefore simply to propel or accele- 
rate the next remainder, but not 
to carry over the estate in a differ- 
ent class of remainder.— «/0//ico6 v. 
Gardiner, 11 H. L. Gas. 323. 

123. Estate for Life— Remainder— Remote- 
n^8, — A testator devised all his 
manors, &o, " to my son for his na- 
tural life, and at his decease" to 
trustees, '^ their heirs and assigns, in 
trust to preserve " — (this devise in 
trust was repeated when,ever neces- 
sary) — " for the son or sons, daugh- 
ter or daughters, the males taking 
first, of my said son till they attain 
the age of 21 years, or the days of 
their marriage, and no farther ; the 
elder son to inherit before the 
younger, but the daughters to take 
eqnaUy and in common as joint 
heiresseB.** He empowered his son 
to give " any part or even the whole 
of these estates" to any or either 
of his sons, but not to the dangh- 
tors, *' as my said son may, from 
their conduct to him, their father, 
think deserving of preference." But 
if the eldest grandson should turn 
out ill, the testator left him an 
annuity of 200 L chargeable on his 
landed property, "and to the eldest 
son of such undeserving grandson I 
leave and bequeath my landed pro- 
perty, estates" &o. " I will there- 
fore that tne before-mentioned 
estates should in such instance 
descend to my son's grandson, but 
still snl^eet to any entail of the 
same which my son may make." If 
the son died without issue, the 
trustees were to preserve the estates 
for the testator's four daughters 
during their lives, free from the 
control, &c.y "the estates being 
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equally divided between them or 
their heirs ;" and he gave the 
"estates and property to them 
through the said trustees," &c., 
whom he empowered to raise 
10,000/. for the daughters, charge- 
able on all his estate : 

Held, that the son took only an estate 
for life ; that the trustees took an 
estate in fee in remainder expectant 
on the determination of the life 
estete of the son, and that, on the 
son's death without issue, the 
estates went over to the daughters 
as tenants in common in tail. No 
gift in the will was void for un- 
certeinty or remoteness. — Watkine 
V. Frederick, 11 H. L. Cas. 358. 

Quare, whether an express devise to 
trustees in fee is cut down if the 
trust declared is not so extensive as 
the legal estate ? — Id. 

124. General Devise — ^Enumeration of Par- 
ticulars. — Where some subject-mat- 
ter b devised as a whole, and then 
words of description are added which 
do not completely exhaust all the 
particulars included in the general 
devise, but seem to limit and restrict 
it, the entirety, expressly and defi- 
nitely given, shall not be prejudiced 
by the imperfect enumeration of 
particulars ; nor shall a clear enu- 
meration of particulars be overruled 
by an apparently general devise. — 
West V. Lawday, 11 H. L. Cas. 375. 

A person was possessed under one and 
Uie same lease for lives, renewable 
for ever, of lands denominated B., 
C, F., and G., all situated in the 
county of Kerry. He granted out 
the lands of G. tot lives with a cove- 
nant, for perpetual renewal, reserv- 
ing Uiereout a perpetual fee farm 
rent. Some years after this grant 
he made his will, which recited that 
he was possessed of a lease for lives, 
renewable for ever, of certain lands 
in the county of Kerry, " which said 
lands are denominated B^, C, and 
F., all situated in the parish of, &c., 
in the county of KerryT* He directed 
that "the aforesaid lands" should 
be sold, and " after payment of my 
just debts, be equally divided be- 


tween J. W. and 8. L." After givini 
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several l^^ades, he made J. 
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*^residnary leg&iee of all my real 
and personal estate and effects : 
Held, reversing the decision of the 
Master of the Bolls and the Lord 
Justices of Appeal in Ireland^ that 
the estate of G. did not pass under 
the general devise, but went to the 
residuary legatee.— TTe** v. Lawdoty^ 
11 H. L. Cas. 375. 

WINDING UP ACTS. 

1. The mere fact of a person being a 
member of the provisional commit- 
tee of a joint stock company, does 
not make him liable as a ** contribu- 
tory" within the Winding-up Acts. 
^NorrU v. CottU, 2 H. L. Cas. 647. 

C. consented to have his name inserted 
in the list of provisional committee- 
men of a proposed railway company, 
which was provisionally registered ; 
and the name was accordingly in- 
serted and advertised ; he did not 
accept or apply for shares, or attend 
any meeting of the committee. The 
undertaking was afterwards aban- 
doned : 

Held, that G, incurred no liability to 
contribute towards payment of the 
debts of the company, and was not 
a " contributory" within the Wind- 
ing-up Acts. — Id» 

2. If a person whose name is on the 

provisional committee of a joint 
stock company, provisionals regis- 
tered, "accepts" shares in the com- 
pany, although he does not pay the 
deposits, he is a contributory within 
the Winding-up Acts. U'% name 
was on the list of the provisional 
committee contained in a published 
prospectus of a railway company 
provisionallv registered, and in an- 
swer to a letter from the secretary 
informing him that the committee 
of management had apportioned 
100 shares in the comjMiny to each 
provisional committee-man, and de- 
siring to be informed whether he 
would take them, he wrote a letter 
flaying, "I accept the 100 shares 
allotted me." The secretary after- 
wards sent him a letter of aUotment, 
"not transferable," stating that 
the committee of management had 
allotted to him 100 shares, and re- 
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questing him to pay the deposits 
thereon into one of the company's 
banks on or before a certain day, 
"or the allotment would be null 
and void." U. paid no deposits, and 
did no other act in conncstion with 
the company. The undertaking 
having failed for want of capital, 
waa abandoned : 

Held, that the first two letters formed 
a complete contract, exclusive of 
the third, and that U. was a contri- 
butory within the Winding-up Acta, 
1848 and lU^.SuUon v. UpfiU, 2 
H. L. Cas. 674. 

3. The 7 & 8 Vict. c. 110, does not create 

any new liability in an allottee of 
shares, beyond what his own contract 
imports. — HuUony. Thompson^ 3 H. 
L. Cas. 161 ; Norria v. Cooper^ Id. 

A, wrote a letter of appfication for 
shares in a railway company which 
was provisionally r^istei^d, and re- 
ceived answer in the usual form, de- 
claring that certain shares had been 
allotted to him, on which he was re- 
quired to pay a deposit. A, paid 
the required deposit, but neither 
signed the subscribers' agreement 
nor the Parliamentary contract. 
The scheme was abandoned ; 

Held, that A, did not, by his letter of 
application for shaies and by paying 
the deposits thereon, become a 
"member" of tiie company, or a 
" contributory " within the meaning 
of the Joint Stock Companies Wind- 
ing-up Acts. He merely bound him- 
se& to take such shares as he had 
applied for, should the company 
ever in fact be established : 

Held, therefore, that his name had 
been improperly put bv the Master 
among the list of oontributories, and 
that the Court below had rightly 
ordered it to be expunged from the 
list.— /rf. 

4. A projected railway company, pro- 

visionally registered, is witUn the 
meaning of the Winding-up Acts 
which may therefore be applied to 
it if a Court of Equity shall so think 
^t.-- Bright ▼. HuUon, 3 H. L. Cas. 
341. 
The liability of a person as a oontri* 
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butory under the Winding-up Acts 
is not a question of law, but of fact. 
The test of his liability in equity is 
his liabity at law. — Bright v. HuUon^ 
3 H. L. Gas. 341. 

Gontributories are those only who have 
• contracted, by themselves or agents, 
with a creditor, or who have agreed 
to indemnify or repay, in part or in 
all, those who have contracted with 
the creditor on their own ac- 
count. — Id. 

A, was a member of the provisional 
committee of a projected railway 
company, which had been previounly 
registered, and the affurs of which 
were put under the authority of a 
managing committee. He accepted 
shares, and paid a deposit on them ; 
but did no farther act. The scheme 
was abandoned : 

Held, that on these facts he was not 
liable to a creditor for business done 
under the orders of the managing 

. committee towards completing the 
project and converting the associa- 
tion into a regular company, and 
consequently he was not liable as a 
contributory under the Winding-up 
Acts.— /d. 

6. The intention of the 11 & 12 VkU c 
45 (the Wmding-up Act of 1848^, 
was to provide for debts recoverable 
only in equity, as well as for those 
recoverable at law ; and the Mas- 
ter has a discretion (subject to 
appeal) to allow or disallow, or to 
allow as a claim only, according to 
the proofs adduced before him, any 
demand against a company. — Terrell 
V. HuUon, 4 H. L. Gas. 1091. 
Gertain persons proposed to form a 
company ; they employed A, as their 
solicitor before the formation of the 
company, and until it was wound up; 
the directors were not to be per- 
sonally liable to the officers of the 
company. The 44th article of the 
deed of settlement declared, that 
^*a sufficient part of the funds of 
the company should, upon complete 
registration, be appropriated in pay- 
ment of the expenses of, and inci- 
dental to, the formation of the com- 
pany, including those of or having 
reference to the preparation and 
execution of that deed." When the 
company was before the Master oa 
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the Winding-up Act, the solicitor 
presented a demand for services from 
the- earliest period up to that time. 
The Master allowed the demand as 
a claim only, and not as a debt, 
leaving the solicitor to proceed at 
law: 
Held, reversing an order of Vice Ghan- 
cellor Kindergley, that the Master 
ought to have allowed this demand 
as a debt, but subject to proof that 
the items came under the description 
contained in the 44th article, and 
subject also to taxation. — Terrell v. 
HuUon, 4 H. L. Gas. 1091. 

6. A disaUowanoe by the Master of a 

claim made under the Winding-up 
Acts the subject of an appeal.— -Er- 
nest V. Nicholla, 6 H. L. Gas. 401. 

7. Ordinarily speaking, it is not under 

the provifflons of the 25 & 26 Vict. 
c. 89, s. 199, a discretionanr matter 
with the Gourt, when a debt, duo 
by a registered company, has been 
established and remains unsatisfied, 
to refuse to the creditor an order for 
winding up the company. — Bowes v. 
Hope Insurance Company^ 11 H. L, 
Gas. 389. 

But (per Lord Cranworih) it is possible 
that a case might occur in which the 
Gourt could refuse such an order. 
— /li. 

E.^ an insurance company, registered 
under the '* Joint Stock Gompany*s 
Act, 1844," granted a policy on a 
life. H. transferred its business and 
its liabilities to another company, M. 
The life fell ; an action was brought 
asainst the H, company. Several 
pleas were pleaded ; a director and 
agent of the M. company entered 
into a negociation with the plaintiff, 
and got the policy transferred to 
himself; the pleas were then with- 
drawn, and judgment entered against 
the H. company. The director then 
assigned the policy and judgment 
to ^. as trustee for another person ; 
execution was issued, and a return 
of nuUa bona made. B. then pre- 
sented a petition for a winding-up 
order agamst the H. company. The 
Master of the Bolls granted the 
order. The Lords Justices offered 
to B. the opportunity of going into 
evidence in support of his claim, 
which was impeached by the H. 

cc 2 
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company as collusive ; but he de- 
clined to do so, insisting that the 
company could not impeachnt except 
by filing a bill to stay or set aside 
the judgment. On this refusal the 
Lordis Justices discharged the order 
of the Master of the Rolls : 

Held, that the order of the Master of 
the Bolls could not be sustained, 
the H. Company being entitled to 
file a bill to impeach the judgment. 
But the petitioner was not bound, 
as a preliminary to his right to the 
order, to go into farther evidence in 
support of his claim, for, there being 
a judgment in his favour, the burden 
of impeadiing it lay on the com- 
pany. The order of the Lords Jus- 
tices was therefore reversed, and the 
petition was ordered to stand over 
until a fixed day, on the respondents 
undertaking to file a bill to impeach 
the judgment. — Boioes v. Hope In- 
aurance Gompcm^y IIH. L. Cas. 389. 

See WilKami v. HardinOy L. B., 
1 H. L., 9. 

WINDOWS. iSee Lights. 

WITNESS. See Evidence. 

1, A Boman Catholic bishop, holding 
the office of coadjutor to a vicar- 
apostolic in this country, is, in virtue 
of that office, to be considered as a 
person skilled in the matrimonial 
law of Rome, and therefore admis- 
sible as a witness to prove that law. 
—Sussex Peerage Cdse^ 11 CI. & F. 
86. 

The declarations of a deceased clergy- 
man to his son, to the effect that he 
had celebrated a marriage between 
a deceased peer and his alleged wife 
are not receivable in evidence, upon 
a claim of peerage, as the declara- 
tions of a deceased party made 
against his own interest, such in- 
terest not being of a pecuniary 
nature. — Id, 

The law does not recognise the appre- 
hension of possible danger of a pro- 
secution, as ereatittg an interest 
which can bring these declarations 
within the rule in &vour of their 
admissibility in evidence upon the 
ground of there being declarations 
made against the interest of the 
party making them. — Id, 


Witness — cofidumea. 

2. The 56 Geo. 3, o. 87, is repealed by 
the 1 & 2 Vkt. c. 37 ; and this latter 
Act applies to the Court of Queen*8 
Bench, as well as to the Courts of 
Assize and Quarter Sessions in Ire- 
land.—aOotmeUY. The Queen, 11 CL 
& F. 156. 

WOBDS. [The references are to the 
pages.] 

^ " Accessory."— Dttwce, 90. 
-^ ^ Advancement and propagati 
education.** — Charity^ 44. 
« All and every other."— TFiO, 354. 
" All my estate in called 

— Trt7/,367. 
"And.''-TF»7/,375. 

^* Beneficial enjoyment.*' — Suocesnon 

Duty, 315. 
ttBut."— >raZ,379. 

" Capital Property.**— WiU, 374. 
"CarburetofManganese.**- P(ifeiif,211. 
^ Chattels*' to go as directed, " so far as 

the rules of Law and Equity will 

permit.**— IViU, 355. 
"Child.**— TTtW, 386. 
" Conniving.** — Divorce^ 90. 
" Court of Civil Judicature,** applies to 

Conmiittee for Privileges.— jPrac^ice, 

272. 

" Deprived.**— iSitccMfiwi DiOy, 314. 
" Die in my Lifetime.**— IFi//, 382. 
" During the Marriage.** — AduUery, 4. 

" Education in England and in the Pro- 
testant Beligion."— IFiT/. 380, 381. 

"Eldest male lineal descendant.*' — 
WiU, 379. 

" Eldest Son.**— Tf^t7/, 354. 

" Estate and Effects.* —Proftate, 284. 

"Every Person and Persons.**— C5fca- 
rUy, 43, 44. 

" Existing Interests.**— Q^, 203. 

" Exportation."— /See the Heading. 

"Farther."— Fr»7/, 381. 

" First male heir.**— iF»7/, 360. 

" Forthwith.'*— Cbnrfiiicm, 54. 

" Free.**— ifanw, 78. 

" The Funds.*'— WiU, 379. 

" Godly learning.**— I>w«e>Ucr«, 8^ 
"God's Law— if amoflfc, 183. 
" Grassum.**— ^nto»7, 96, 

"Heir.**- IF»«, 383. 

"Literest.''-Frt7/,380. 

"Intersected Lands.** — ''^ Headings of 

Clauses:' 
^' Intimidation.*'— 5ee this heading. 
" Issue male."— itfarrio^e SeU., 188w 
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"• Literaiare.*'— ZXfMiOtfrg, 88. 

" Male line."— TFt//, 383. 

" MembeT8.**-i;fito»^ 95. 

" Members."— -Bnta»7, 2. 

"Mountain."— -£Wrf«iic«, 114. 

" Municipal Ck>rporaiion."— Tni^l, 332. 

" My Estate of .'^— Will, 349. 

" Nearest of the male line ."— FFi7Z, 374. 

"Other."— »7/t 376. 
" Overplus."— CAonTy, 44. 

" Part of the readae of my property." 

— TTf/Z, 380. 
" Party to the Proceedings."— iltidKm, 

24. 
" Payable."— ifarrkz^0 SettUmeni, 189 ; 

-^Settlement, 305. 
" Person."— C*ari«y, 43 ; Trust, 332. 
" Pertinents."— Cbmmon, 49. 
" Port"— /n»uronc«, 145. 
" Prevailing."— iJiucr, 298. 
" Properties."— WiU, 348. 
"Protestant Dissenters." — Evidence, 

110. 
" The Railway."— iJai/troy, 289. 
"Reducing a thing into Possession." 

^Game, 128. 
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" Beg^ter of ProprietoTs," and " Regis- 
ter of Shareholders." — Evidence, 110, 

" Res Suo perit in Domino." — Land- 
lord and Tenant, 164. 

" Right heirs" " for ever."— FFi/i, 378. 

" Septennial Fines." — Tenantry Act. 

" Shealings."— Boieiufortw, 37. 
" Such."— l?eadi«^» of CUmseM. 
" Sufficient."— i/oTwtf, 178. 
"Surviving."— TF»«, 365. 
"Surviving" "other" "such issue."- - 

Will, 376. 
"Survivor." "other."— JDwel, 81. 

« Tail male."— WUL 366. 

"Then."— FFiftt, 381. 

"Things."— FTtW, 346. 

"Timber."— FFi/i, 356. 

" Trustees of Inheritance."— WiU, 347. 

" Unmarried."— &«&m«n/, 305. 

"Village."— JSbkfciicc, 114. 

" Virtute Cujas."— Pfoodin^, 227. 

"Waiver."— Pra<rfic«, 263. Railway^ 

286. 
" Without lawful issue."- WiU, 355. 
"Younger Son."— ITi'W, 366. 


STATUTES WHICH HAVE BEEN THE SUBJECTS OP SPECIAL 
DECISIONS [The references are to the pages.] 

25 Edw. 3, B. 5, c. 2. Treason, 326. 

1 Hen, 4, c 13. Weighmaster, 346. 

4 Hen, 4, c. 20. Weighmaster, 346. 
10 Hen. 7, c. 22. Treason, 326. Weigh- 

master, 346. 
22 Hen. 8, c. 15. Highway, 133. 

26 Hen. 8, c. 13. Peerage, 221. 
21 Hen. S. Tithes, 321. 
28 Hen. 8, c. 3 (/r.). Peerage, 216. 

c. 7. Marriage, 183. 

c. 11, B. 3. Prebend, 276. 

c. 16. Marriage, 183. 
32 Hen. 8, c. 34. Assignment, 17. 

c 38. Marriage, 183. 
37 Hen. 8, c. 12. Tithes, 319, 320, and 
323. 

13 EUz. c. 5. Mortgage, 193. 

27 Eliz. c. 4. Mortoage, 193. 
31 EUz. c. 5. Prescnption,277. Usury, 

340. 
39 Eliz. c. 5. Charity, 43. Trust and 

Trustee, 332. 
43^;i:z. c. 2. Crown. 78. Poor, 238. 
c. 4. Appeals, 12. 

1 Jac. 1, c. 11, B. 3. Divorce, 89. 
21Jaii{e« 1, c. 3. Patent, 213. 


10 Car. 1, sess. 2, c. 3. Mortgage, 193. 

12 Car. 2, c. 18. Colonies, 49. 
c. 21. Jurisdiction, 160. 
c. 24. Jurisdiction, 162. 

Peerage, 222. 
c. 27. Tutor, 340. 

13 Car. 2, stat. 2, c. 1, s. 12. Corpo- 
ration, 64. 

17 & 18 Car. 2, c. 20. Practice, 251. 

3 WiU. d M., c. 2. Oath, 201. 

7 & 8 WUL 3, c. 3. Treason, 326. 
9 Will. 3, c. 11, s. 8. Pleading, 226. 
10 WiU. 3, c. 14. Appeals, 12. 

2 Anne, c. 6 (/r.). Conformity, 54. 

4 Anne, c. 14 (ir.). Oath, 201. Weigh- 
master, 346. 

6 Anne, c. 2 (/r.). Registration, 293. 

7 Anne, c. 21. Treason, 326. 

8 Anne, c. 19. Copyright, 63. 

10 Anne, c. 12. Church and Church- 
rate, 47. Presbytery, 277. 

1 1 Anne, c. 2. Mortgu;e, 195. 

11 Anne (Jr.), c. 3. Lease for Lives, 
167. 

12 Anne, c 2, s. 16. Prescription, 277. 
12 Anne, sess. 2, o. 16. Usury, 340. 
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Statutes — continued, 

6 Geo, 1, c. 18. Insarance, 145. 

8 Geo, 1, c. 4, B. 2. Pleading, 230. 
11 Geo, 1, c. 18. Corporation, 65. 

9 Geo, 2, c. 5 (/r.). Assignment, 17. 
9 Geo, 2, c. 36. Mortmain, 198. New 

South Wales, 200. 

11 Geo, 2, c. 19. Reversion, 297. 

12 Geo, 2, c. 11. Boyal Marriage, 299. 
14 Geo, 2, c. 20. Fine and Beoovery. 

120. 

16 Geo, 2, c 11 (iSfc). Evidence, 101. 
Pleading, 226. 

22 Geo, 2, c. 33. Marriage, 183. 

25 Geo. 2,0. 13 (Jr.). Reversion, 297. 

26 Geo, 2, c. 33. Marriage, 183. 

33 Geo, 2, c. 14 (/r). Practice, 271. 
Pleading, 236. 

7 Geo. 3, o. 27. Corporation, 64. 

11 & 12 Geo. 3, c. 10 (/r.). Mortgage, 
197. Receiver, 292. 

12 Geo, 3, c. 11. Marriage, 182. 

c. 72. Bills and Notes, 29. 
Jurisdiction, 161. Libel, 172. 

17 Geo, 3, c. 50. Auction, 23. 
19 Geo, 3, c. 56. Auction, 23. 

19 & 20 Geo. 3, c. 30 (/r.). Irish Ten- 
antry Acts, 153. Lease for Lives 165. 

iO Geo, 3, c. 54. Custom, 78. 

23 Geo. 3, c. 18. Bills and Notes, 29. 
Jurisdiction, 161. Libel, 172. 

23 & 24 Geo, 3, c. 39. Timber. 318. 
23 & 24 Geo. 3. c. 39 (Jr.), Affidavit, 4. 

27 Geo, 3, c. 44. Ecclesiastical Court, 
93. Jurisdiction, 158. 

28 Geo, 3, c. 31 (/r.). Exceptions, Bills 
of, 116. Practice, 270 

^3 Geo. 3, c. 14 (/r.). Joint Stock 
Company, 156. Practice, 271. 

36 Geo. 3, c. 52. Legacy Duty, 169. 
Probate, 283. 

37 Geo. 3, c. 6. Treason, 326. 

38 Geo. 3, c. 86. Custom, 78. 

39 (?tc 3, c. 49. Bail, 24. 

39 & 40 Geo. 3, c. 98. Accumulation, 2. 

Will, 359. 
c. 99. Partnership, 
209. 

40 Geo. 3,c. 39 (/r.). Exceptions, Bills 
of, 116. 

41 Geo, 3, c. 103. Colonies, 49. 

42 Geo. 3, c. 116. Deed, 80. Personal 
Estate, 223. 

43 Geo, 3, c. 81. Contract, 56. 

c. 99. Bond, 34. 
45 Geo, 3, c. 58. Army Agent, 16. 

47 Geo- 3, sess. 1, c. 51. Custom, 78. 

48 Geo, 3, c. 15. Practice, 256. 

o. 56. 8. 11. Evidence, 101. 
c. 69. Colonies, 49. 


Statutes — continued, 

48 Geo. 3, c. 151, s, 15. Appeal, 12. 

Chancery, 41. Corpora* 
tion, 66. 

49 Geo, 3, c. xx. Corporation, 67* 

51 Geo, 3, c. 55. Custom, 78. 

52 Geo. 3, c. 101. Appeals, 12. Cor- 
potation, 66. 

53 Geo. 3, c. 24. Judges, 157. 

54 Geo, 3, c. 68, s. 9. Evidence, 110. 

55 Geo, 3, c. 42., 8. 7. Practice, 267. 

c. 184. Probate, 284. 

56 Geo, 3, c. 87. Abatement, Plea in, 
1. Grand Jury, 129. Pleading, 
231. Practice, 263. 

57 Geo, 3, c. 3, s. 4. Treason, 326. 

c. 34. Exchequer Loan 
Acts, 117. Joint Stock 
Company, 156. 
c. 64. Chancery (in Scot- 
land), 42. Office, 203. 
Scotland, 302. 
59 Geo, 3, o. 116. Jurisdiction, 159 
4 Geo. 4, c. 49 (&.). Office, 202. 

o. 91. Marriage, 181. 
6 Geo, 4, c. 16. Auction, 23. Bank 
ruptcy, 26. Lodging- 
house Keeper, 177. 
Trover, 326. 
c. 42. Factor, 119. Joint 

Stock Company, 156 
c. 120 (So,), Compensation, 

51. 
o, 120, 8. 5. Pleading, 234. 
7 Geo, 4, c. 46. Directors, 85. Equity , 

98 
9 Geo. 4, c. 31, s. 22. Divorce, 89. 

c. 83, 8. 24. New South 

Wale»,200. 
c. 92, 8. 22. Savings Banks, 
301, 
10G«o. 4,c. 7. Conformity, 54. Oath, 

201. 
11 Geo. 4, & 1 Will. 4, c. 40. Executor 

118. 
11 Geo. 4, & 1 WUl. 4, c. 69 (5c.). 
Compensation, 51. 

1 WiU, 4, c. 21. Costs, 72. 

1 & 2 WiU. 4, c. 24. Exchequer Loan 
Acts, 117. Joint Stock 
Company 156. 
c. 31, B. 3. Continuance 
and Discontinuance 
55. Practice, 263. 
c. 43 (So.). Office, 202. 
c. 110. Costs, 73. 
2 WiU. 4, c. 50. Holdemess Drain- 
ing Act, 133. Rate, 200. 
c.87. Office, 202. 
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Statutes— cofOmued. 

2 & 3 Will 4, o. 21. Pre8criptioi),278. 
c. 71, Lights, 174. Pre- 
scription, 278. 
c. 100. Limitations, 
Statute of, 174. 
Tithes, 323. 

3 &4 Will. 4, 0. 9. Challenge of Jury, 
40. 

c. 27. Bond, 37. Cha- 
rity, 44. Landlord and 
Tenant, 164. Limita- 
tions, Statute of, 174. 
Mortgage, 197. Plead- 
ing, 230. Practice, 
264. Receiver, 292. 
Scire Facias, 301. 
Trust and Trustee 
338. WiU,384. 

c. 37,8. 124 Glebe, 128. 
Rectory, 292. 

c. 42, s. 30. Interest, 
150. Practice, 272. 

0. 74. Fine and Re- 
covery, 120. 

c. 91(/r.). Challenge of 
Jury, 40. Juryman, 
163. 

c. 98, s. 7. Usury, 340. 

c. 105. Dower, 93. 

4 & 5 Will 4, c. 22. Apportionment, 
13. 

5 & 6 Will. 4, c. 54. Marriage, 183. 

Scotland, 302. 

c. 76, Appeals, 12. 
Compensation, 52. 
Co]n[>oration,66. Ju- 
risdiction, 159. Sure- 
ty,317. 

c. 83. Patent, 211-213. 
Privy Council, 283. 

c.83,s.5. Practice, 261. 

6 & 7 WiU 4, c. 38, s. 3 (/r.). Excise, 

117. 

c 100. Corporation, 67. 

C.115. Equitv,96. Ex- 
change of Lands,l 1 6. 
Jurisdiction, 160. 
Principal and Agent, 
281. 

7 Will 4, & 1 Vid. 0. 14 (/&.). Com- 
pensation, 51 

1 Vict. c. 26. 

362-382. 

1 & 2 VicL 0. 37. Abatement, Plea 

in,l. Grand Jury, 129. 

Pleading, 232. Plrao- 

tioe, 263. 

1 & 2 Vict. c. 110. Registration, 

294. Usury, 340. 


Power, 242. WiU, 


Statutes— cofi/timerf. 

2 & 3 Vict. o. 11. Registration, 294. 

c.37. Usury, 341. 
o. 95. Tithes, 323. 

3 & 4 Vict. c. 31. Equity, 96. Principal 

and Agent, 281. 

c. 65. Admiralty, 3. 
c. 105 (Jr.). Decree, 80. 
Registration, 294. 
3 & 4 Ftrf. c. 108, s. 180 {Jr.). Chal- 
lenge of Jui^^, 40. Cor- 
poration, 67. Juryman, 
163. 
c. 109. Corporation, 67. 

5 Vict. c. 5 (1841). Chancery, 40. 
Jurisdiction, 161. Pleading, 233. 

5 & 6 Vict. c. 9. Exchequer Loan 

Acts, 117. Joint Stock 
Company, 157. 
c. 39. Factor, 119. 

6 & 7 Vict. c. 85. Evidence, 102. 108. 

c. 89. Surety, 317. 
c. 96. Evidence, 110. 

7 & 8 Vict. c. 32, s. 26. Bank and 

Bankers, 24. 

c.97. Charity, 43. Trust 
and Trustee, 333. 

c. 110. Company, 51. 
Contract, 61. Con- 
tributory, 62. Joint 
Stock Company, 156. 

8 & 9 Vict. c. 17, ss. 9-29. Evidence, 
110. 
c. 18. Nuisance. 201. 
c. 20, s. 56. RaUway, 287. 
c. 33, s. 11. Railway, 286. 
10 & 11 Vict. c. 96. Trust and Trus- 
tee, 335. 

12 & 13 Vict. c. 77. Incumbered Es- 

tates Court, 137. 

c. 105. s. 5. Irish Ten- 
antry Acts, 154. 

c. 106. Bankruptcy, 27. 

13 & 14 Vict. c. 29 (/r.). Decree, 79. 

Registration, 294. 
c.89,s.30. Practice, 273 

14 & 15 Vict, c.76,8. 132. Scire Facias, 

301. 
0. 99. Evidence, 102. 

15 & 16 Vict. c. 80, ss. 32, 33, and 34. 

Auction, 23. 

16 & 17 Vict. c. 51. Annuity, 11. Sue- 

cession Duty, 313. 
c 113 (/r.). Pleading, 
236. 

17 & 18 Vict. c. 31, s. 7. Condition, 54. 

RaUway, 290. 
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Statutes — continued, 

17 k 18 VicL c. 90. Usury, 340. 

c. 102, 8. 2. Bribery, 38. 
o. 125,s.27. Eyidence, 

106. 112. 
C.126. Juriadiciioii, 163. 
S.27. Practice, 272. 

274. 
s. 91. Scire Fadas, 
301. 

18 & 19 Vict, c. cxlix. Chancery, 41. 
Lunacy Jurisdictions, 177. 

20 & 21 Via, c. 86. Adultery, 4. 

s. 29. Divorce, 90. 

21 & 22 Vict, c. 26. Agreement, 6. 

c. 72 (Jr.). Practice, 276. 
Sale, 300. 

c. 87. Bribery, 38. Con- 
veyance of Voters, 62. 

22 & 23 Vict. c. 21, s. 26. Jurisdiction, 
162. 

23 & 24 Vict. c. 34. Petition of 

Bight, 226. 
c. 144, 8. 7. Divorce, 
90. Queen 8 Proc- 
tor, 286. 

24 Vict. c. 9. Trust and Trustee, 339. 

24 & 26 Vict. c. 114. DomicUe, 91. 
Will, 378. 
c. 121. DomicUe, 91. 
o. 134. Bankrupt^, 26. 


Statutes— e(m(«Rif«ef. 

26 & 26 Via. c. 89. Company, 51. 

c. 99. Bankruptcy, 26. 

30 & 31 Via. c. 102, 8. 36. Convey- 
ance of Voters, 62 

Frauds, Statute of .—Marriage Settle- 
ment, 188. 

Limitations, Statute of. — Mines and 
Minerals, 192. 

Lands Clauses Consolidation Act. — 
Headings of Clauses, 131. Plead* 
ing, 237. 

Bailway and Traffic Act, 1864.— Bail- 
way, 290. 

Scotch Act, James m. (A. D.,1487.)-. 
Corporation, 67. Office, 202. 

Scotch Act, 1661.— Bond, 36. 

Scotch Act, 1663, c 21.— Manse, 179.' 

Scotch Acts, 1681,c 6.— Bills andNotes, 
29. Bond, 30. Libel, 172. 

Scotch Act 1689.«-Juriadiotion, 161. 
Scotch Acts, 1696.— Bills and Notes 29. 
Scotch Acts, 1696, o. 16.— Bond, 36. 
Scotch Act, 1696.— Jurisdiction, 161. 
Scotch Acts, 1696.— Libel, 172. 
Scotch Statute, 1701, c 6.— Bail, 24. 
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